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«        •    •  ' 


D'Aglib  v.  Pbyeil[1] 

WS^Qmstruction — Legacjf — L(Mg  AnnuUieB. 

1841:19lh9^braaiy. 

A  testetriz,  hAviDg  1161  long  ianaltlM  standing  In  her  name  at  her  death,  of 
vhich  65iL  like  annuitlei  had  heen  pnrefaaaed  for  her  bj  T.  B.,  beqoeatfaed  her 
iteidnaiy  estate  to  tnuteeS)  to  be  inyestod  or  contmned  by  them  in  the  pabUe 
ffands  or  at  interoet,  the  stockB^  Ainds  or  securities  to  be  varied  at  discretion,  hi 
trust  to  iny  certain  annuities  out  of  the  interest^  dividendsi  Acl,  and,  subject 
thereto^  to  pay  the  income  of  the  said  trust-moneys,  stocks,  ftinds  and  securities, 
to  &  N.  for  life:  and,  subject  thereto,  she  gave  all  the  residue  of  her  estate  to 
the  trustees  absolutely.  By  a  codicil  she  gave  all  the  money  fiuded  by  T.  B.  im 
her  name  in  the  long  annuities  (which  she  mentioned  to  be  50t  per  annum)  to 
a  D.  after  &  N.*s  death.  Held  that  601  of  the  long  annuities,  were  spedflcally 
bMtoeathed  to  0.  D. 

The  Countess  de  Front,  at  the  date  of  her  will  and  at  her 
death,  had  11521  long  annuities  standing  in  her  name,  of  which 
66L  long  annuities  had  been  purchased  and  funded  in  her  name^ 
bj  T.  D.  Bbswell,  in  three  separate  sums,  and  at  three  different 
times  in  the  years  1822, 1828  and  1824  On  the  19th  of  Febru- 
aiy,  1824  she  made  her  will,  and,  without  having  mentioned  her 
long  annuities,  disposed  of  her  residuary  estate  in  the  following 


£1]  Affirmed  bf  Lord  Cottsohaa, 

Vol.  Xn.  1 


CASES  IN  CHANCERY. 


D'Aglie  V.  Fiyer. 


"  I  bequeath  the  residue  of  my  personal  estate  to  W.  V.  Fryer, 
Anthony  George  Wright  and  John  Wright,  to  be  invested 
[*2]  or  continued  by  them  in  the  *pubHa/unds  or  at  interest; 
the  stocks^  funds  or  securities  to*Y»p  iined  at  discretion; 
and  my  will  is  that  the  said  W.^yi^Priyer,  A.  Qt.  Wright  and 
John  Wright  do  stand  and  be  jloSi^fe^d  of  and  interested  in  the 
said  stpcks,  funds  and  securifi^  aVkd  the  interest,  dividends,  and 
annual  produce  thereoJ^jijipP*  ^r^t  to  pay,  out  of  such  interest 
or  dividends  orilnnirul  J)m!uce,  to  the  said  W.  V.  Fryer  and  his 
assigns,  an  anniui*t.8gii>*of  10021,  during  his  life;,  the  said  annual 
sum  to  be  payjblfe'by  quarterly  payments,  the  first  quarterly 
pay  mentL^ta*&e.  made  at  the  expiration  of  three  calendar  months 
nexli  an^t  my  decease,  and  a  proportional  part  of  the  said  annual 
sum  to'be  payable  from  the  last  day  cff  payment  preceding  the 
death  of  the  said  W.  V.  Fryer  up  to  the  day  of  his  decease ;  and 
upon  trust  to  pay  the  whole  of  the  income  of  the  said  trust-mo* 
nevs,  stocks,  funds  and  securities  (subject  to  the  payment  of  the 
said  annuity  to  the  said  William  Y.  Fryer  so  long  as  the  same 
shall  contmue  payable)  to  Sarah  the  wife  of  Charles  Neve,  for 
her  separate  use,  free  from  the  control  of  her  present,  or  any  fu- 
ture husband ;  and  upon  trust,  if  the  said  Charles  Neve  shall  sur- 
vive the  said  Sarah  Neve,  to  pay,  to  the  said  Charles  Neve  and 
his  assigns,  the  annual  sum  of  800/.,  during  his  life,  the  said  an- 
nual sum  of  soot  to  be  payable  by  quarterly  payments,  the  first 
quarterly  payment  to  be  made  at  the  expiration  of  three  calen- 
dar months  from  the  decease  of  the  said  Sarah  Neve,  and  a  pro- 
portional part  of  the  said  annual  sum  to  be  payable  from  the 
last  day  of  payment  preceding  the  death  of  the  said  Charles 
Neve  up  to  the  day  of  his  decease."  After  the  death  of  Sarah 
Neve,  and  subject  to  the  payment  of  the  annual  sums  of  100/. 
and  8001,  the  testatrix  gave  all  the  residue  of  her  estate  to  W. 
Y.  Fryer,  A.  G.  Wright  and  John  Wright,  absolutely. 

[*8]        ^he  testatrix  made  a  codicil,  dated  the  17th  of  Octo- 
ber, 1826,  which  contained  the  following  bequest :  "  All 
the  money  funded  by  the  late  Thomas  David  Boswell,  Esq.,  in 
my  name  in  the  long  annaitieS|  6021  per  annum,  I  give  to  my 
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godson  Charles,  the  son  of  Count  D'Aglie,  the  Sardinian  Ambas- 
sador at  this  court,  after  the  decease  of  my  sister,  Mrsv  Sarah 
Neve." 

The  testatrix  died  in  January,  18S6. 

The  bill  was  filed  by  Charles  D'Aglie,  against  the  trustees  of 
the  will,  and  Mrs.  Neve  (Charles  Neve  being  dead,)  insisting  thi^t^ 
according  to  the  true  construction  of  the  codicil,  the  plaintiff  was 
entitled,  in  reversion  expectant  on  Mrs.  Neve's  death,  not  merely 
to  607.  long  annuities,  but  to  all  the  money  which  Boswell  had 
funded  in  that  stock,  in  the  testatrix's  name,  that  is,  the  money 
which  he  had  invested  in  the  purchase  of  the  66/.  long  annuities; 
and  that  the  trustees,  instead  of  suffering  that  sum  of  stock,  as 
they. had  done,  to  remain  unconverted,  ought  to  have  sold  it  im- 
mediately after  the  testatrix's  death,  and  invested  the  proceeds  in 
the  three  per  cents.  The  bill  prayed  that  the  trustees  might  be 
decreed  to  invest  in  the  three  per  cents,  such  a  sum  of  money  as 
would  have  been  produced  by  the  sale  of  the  6621  long  annuities 
if  the  same  had  been  sold  immediately  upon  the  testatrix's  death, 
and  that  the  dividends  might  be  paid  to  Mrs.  Neve,  for  her  life, 
and  that,  after  her  death,  the  capital  might  be  transferred  to  the 
plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Beavan,  for  the  plaintiff,  said  that^ 
under  the  will,  the  whole  of  the  testatrix's  residuary  estate  ought 
to  have  been  converted  into  permanent  securities;  that  the  codi- 
cil contained  a  bequest,  not  of  the  long  annuities  which 
Boswell  had  purchased  *in  the  testatrix's  name,  but  of  [*4] 
the  money  which  he  had  invested  in  the  purchase  of  that 
stock  in  the  testatrix's  name ;  and,  consequently,  that  the  trus- 
tees ought  to  have  converted  the  long  annuities  as  well  as  the 
other  parts  of  the  testatrix's  residuary  estate :  that,  the  words  in 
the  codicil :  *'  Fifty  pounds  per  annum,"  were  an  erroneous  de- 
scription of  the  amount  of  the  long  annuities  purchased  by  Bos* 
well,  and  that  it  was  a  rule  of  law  that^b&a  designcUio  nan  nocet; 
and,  therefore,  the  plaintiff  was  entitled  to  the  relief  prayed  by 
his  bill 


CASES  m  CHANCEEY. 


D^Aglie  T.  Pryor. 


Mr.  Jacobs  Mr.  jPorry,  and  Mr.  TiUoiaan,  appeared  for  the  de* 

feDdants:  but 

The  Yicfi-C/HANOKLLOB,  without  hearing  them,  said:  It  seems 
to  me  to  be  a  specific  gift  of  SOL  per  annum  long  annuities. 

The  teetatrijc  first  uses  the  expression:  "All  the  money:" 
then  she  shows  what  she  means  by  those  words^  namely,  50L  per 
annum. 

The  proposition  is  true  that  faha  deacriptio  non  noee^;[l]  but 
then  it  must  be  connected  with  a  data  description  that  is,  what  is 
dear  shall  not  be  cut  down  by  something  erroneous;  but  this 
lady  seems  to  have  expressly  declared  what  she  does  mean.  It 
seems  to  me  to  be  a  dear  expression  of  intention  to  give  50L  per 
annum  long  annuities. 


[1]  ICere  fite  detoriptkm  does  not  make  an  instrament  inopentiva  JUm  d^ 
monairaUo  maj  be  defined  to  be  an  emmeona  deaoriplion  of  a  peraon  or  thing  in  a 
vritten  instramenti  and  the  maxim  faUa  demonatratio  non  nooet  maj  be  tbns  stated 
and  qtlalifled,  as  soon  as  there  la  an  adequate  and  sufficient  definition,  with  conv» 
nient  certainty  of  what  is  intended  to  pass  by  the  particular  instrument^  any  sub* 
aequent  erroneous  description  wiU  not  Titiato  it  LteweUyn  r,  EaH  of  Jtaney^  11 
K.  &  W.  189.  Lord  Xenyon  says,  **  I  have  always  understood  that  /aim  imm^ 
draUo  should  be  superadded  to  that  which  was  sufficiently  certain  before.  There 
must,  constat  ds  peraona,  and  if  to  that  an  inadequate  description  be  added,  though 
&]se,  it  will  not  avoid  the  devise.*'  Thomao  y.  Thomaa^  6  Term.  B.  676.  See  also 
MMeky  v.  Money,  8  East  R.  149.  This  observation  is  applicable  not  only  to  wills, 
but  also  to  other  instruments.  See  Deed.  SmOh  v.  ChUoway,  5  Bam.  &  A^dolphu^ 
43;  i>M  d  ^\M&  V.  Ahmt,  8  B.  &  Ad.  169;  Cfyneo  v.  Kmesiey,  1  Freem.  293; 
Zandon  Grand  Jtmdkm  Baihoay  Oo,  y.  lyeman^  2  Scott  N.  B.  706,  74a  The 
Gfaaracteristic  of  cases  strictly  within  this  rule  is  this,  that  the  description,  so  far  as 
it  is  fidse,  applies  to  no  subject ;  and  so  fin*  as  it  is  true,  it  applies  to  one  subject  only ; 
and  the  court  in  these  cases  respects  no  words  but  those  which  are  shown  to  have 
no  application  to  the  subject  Wigram  Ex.  By.  2d  ed.  81 ;  Smith's  Oom.  a  60S 
See  Th€  WaionUot  lUnij^  Oa.  y.  M:Kdcm^  6  Hill  &  6ie. 
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♦Trail  v.  Eibblswhitb,  [*6] 

Will —  Qmsiruction — Legacy. 

1841 :  19th  Febmaiy. 

Testator  bequeathed  to  J.  W.  10001 ;  to  his  sister,  IC.  W.,  2001 ;  to  their  mother, 

200L ;  aad  to  the  three  aunts  of  J.  W.  and  his  sister  IC.  W.  lOOt  each.     Held 

that  the  last  bequest  included  the  aunts^  but  not  the  sister. 

The  testator  in  this  cause  bequeathed  as  follows :  "  To  Cap* 
tain  James  Wemyss  1,00021 :  to  his  sister  Mary  Wemyss  200^ : 
to  their  mother  2002. :  and  to  the  three  aunts  of  Captain  James 
Wemyss  and  his  sister  Mary  Wemyss  1001  each."  The  ques- 
tion was  whether  Mary  Wemyss  was  entitled  to  a  legacy  of  1001^ 
as  well  as  to  a  legacy  of  2002. 

Mr.  Ehighi  Bruce  contended  that  the-  clause  in  the  will  on 
which  the  question  arose,  ought  to  be  read  thus :  "  To  the  three 
aunts  of  Captain  James  Wemyss^  and,  to  his  sister  Mary  WemysB| 
lOOiL  each :"  that  no  reason  could  be  suggested  for  giving  so 
lengthened  a  description  of  the  aunts  of  the  two  prior  legatees ; 
and  that  the  court  ought  to  construe  the  will  as  making  a  b^ 
quest,  and  not  as  enunciating  a  proposition. 

Mr.  Baily^  for  the  executors,  said  that  it  was  not  probable  that 
the  testator  could  have  intended  to  give  a  legacy  to  an  in- 
dividual, to  whom  he  had,  so  shortly  before,  given  another  le- 
gacy ;  and  that  the  construction  which  he  contended  for,  did  not 
require  any  word  to  be  supplied.  He  cited  Wdd  v.  Bradbun/^{a) 
and  Lugar  v.  Hamian.{b) 

The  YiCfi-CHAycKLLOB : — ^Take  the  whole  of  the  will  to* 
gether. 

(a)  t  Tern.  tOft.  (»)  1  Ooz,  S60. 
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The  testator,  first  of  all,  says :  "  To  Captain  James  WemysB^ 
l,000i ;  to  his  sister,  Mary  Wemyss,  200i"  Then  he 
[*6]  ♦says,  not  to  he.r,  but  "  to  their  mother,  2001"  So  that  he 
does  not  refer  to  the  last  antecedent ;  bat  describes  the  le- 
gatee by  the  relationship  which  she  bears  to  boik  the  preceding 
legatee&  Then,  in  the  bequest  to  the  aunts,  he  says:  "  And,  to 
the  three  aunts  of  Captain  James  Wemyss  and  his  sister  Mary 
Wemyss,  lOOt  each ;"  which  is  exactly  the  same  sort  of  phrase 
as  he  had  before  used  in  describing  the  mother.  As  he  had  be- 
fore described  the  mother  by  the  relationship  which  she  bore 
both  to  her  son  and  to  her  daughter ;  so,  he  describes  the  aunts 
by  the  relationship  which  they  bore  both  to  their  nephew  and  to 
tneir  niece. 

Declare  that  Mary  Wemyss  is  entitled  only  to  a  legacy  <^ 
200^ 


Bbowk  v.  Wkathebby. 


Pleading — Muliifariousness — Hdr — OredHor — ParHea. 

1841:  19th  February. 

A.  was  ft  creditor  of  a  firm  oonflistin^  of  K  K.  0.  P.  and  others,  and  aloo  of  a  firm 
oonaiatiug  of  K.  and  K.  M.  and  0.  died,  and,  afterwards,  N.  P.  &  Oa  became 
bankrupt  A.  then  filed  a  bill  on  behalf  of  himself  and  all  the  other  creditors  of 
K.  and  0.,  against  the  executors  and  devisees  of  £C  and  0.,  and  the  assignees  of 
K.  P.  ft  Co.,  for  payment  of  his  debt  out  of  the  real  and  personal  assets  of  M.  and 
0.  N.  demurred  to  the  bill  for  multifariousness,  and,  ore  tsnttf,  because  neither 
the  heir  of  M.  nor  of  O.  was  a  party  to  the  suit.  The  Court  overruled  the  first 
ground  of  demurrer,  but  allowed  the  second.  [1] 

After  the  demurrer  of  Ann  Douglas  and  J.  H.  Douglas  had 
been  allowed  for  want  of  parties  (see  ante  Vol.  XI.  page  288|)  the 

[1]  Where  a  testator  devised  his  real  estate  to  his  widow.  In  a  creditor's  suit^ 
seeking  to  make  the  real  estate  of  the  deceased  debtor  applicable  to  the  payment 
of  his  debts^  under  3  &  4  Wm.  4^  a  lOi.  The  defendant  was  the  widow  and  eze- 


CASES  IN  CHANCBBY. 


BrowQ  V.  Weatherby. 


bill  was  amended  bj  making  Sedgwick's  widow  a  defendant^  and 
stating  she  was  the  devisee  of  her  husband's  real  estates ;  that 
Stanton  had  proved  his  will ;  and  that  Ann  Douglas  alone  had 
prov6d  her  husband's  will ;  and  bj  praying^  in  addition 
♦to  the  relief  sought  by  the  original  bill,  that  Sedgwick's  [♦?] 
real  estates  might  be  sold  and  the  proceeds^  applied  in  pay- 
ment of  his  debts  in  a  due  course  of  admi^tration. 

"Weatherby  demurred  for  want  of  equity  and  for  multifarious- 
ness, and,  ore  tenva^  because  Sedgwick's  heir  was  not  a  party  to 
the  suit 

Mr.  Jacob  and  Mr.  James  Bfissellj  in  support  of  the  demurrer : — 
The  amended  bill  is  more  multifarious  than  the  original  bill  was ; 
for,  in  addition  to  the  relief  prayed  by  that  bill,  it  seeks  to  make 
Sedgwick's  real  estates  made  available  to  the  payment  of  the 
debts  due  to  the  banking  company,  and  the  other  creditors  on 
whose  behalf  the  plaintiff  sues.  Consequently  the  objection,  in 
respect  of  multifariousness,  applies,  with  greater  force,  to  the 
present  bill,  than  it  did  to  the  former  one. 

The  bill  is  filed  On  behalf  of  the  bank  and  the  other  creditors 
of  Douglas,  and  on  behalf  of  the  bank  and  the  other  creditors 
of  Sedgwick:  not  on  behalf  of  the  bank  and  the  other  joint 
creditors  of  Douglas  tind  Sedgwick;  for  there  were  no  other  joint 
creditors  of  those  two  peisons.  In  Wilkinson  v.  Henderson^cC) 
the  bill  was  filed  by  one  joint  creditor  on  behalf  of  himself 
and  the  other  joint  creditors  of  the  firm  of  Shepherd  &  Hartly ; 
and  it  was  alleged  and  admitted  that  all  the  separate  creditors 
bad  been  paid,  and  that  there  was  a  surplus.  So,  too,  in  De* 
vaynes  v.  Ndbk^ip)  the  bill  was  filed  on  behalf  of  the  joint  credi- 

(a)  1  Mji  &  Keea,  682. 

(()  1  Mor.  628.  The  bill  ta  Baring  v.  Jfdbie,  was  filed  on  behalf  of  the  joint  ere- 
ditora. 

cutrix  of  the  debtor,  and  also  sole  legatee  and  devisee  under  the  will.  This  case 
WAS  ciCed,  but  the  Vice-chancellor  ruled  that  the  heir  was  not  a  necessary  party  to 
•  suit — ^to  administer  the  debt  as  real  estate  under  3  ft  4  Wm.  <  c  104 ;  oyemiling 
ikm  aaeoi  Brown  v.  Weaikerhy.    See  Brigg9  ▼.  EBiaaman^  16  Sim.  EL  71. 
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[♦8]  tore  of  Devaynes  &  Co.  In  tbis  caae  *there  is  no  tl* 
legation  that  either  the  separate  creditors  of  Doa^as,  or 
the  separate  creditors  of  Sedgwick,  have  been  paid  their  debt& 
There  is  no  joint  estate  of  Douglas  and  of  Sedgwiok;  and  there 
is  no  community  of  interest  between  the  plaintiffs  and  tbeir  se- 
parate  creditors.  What  pretence  is  there  for  saying  tbat,  be^ 
cause  two  individuals  have  some  joint  liabilities^  their  estates 
shall  be  administered  in  one  and  the  same  suit  ?  It  is  clear  that, 
on  account  of  the  character  in  which  the  plaintiff  sues,  the  bill 
is  multifarious.    Salvidge  v.  Hyde.{a) 

The  amended  bill  asks  that  Sedgwick's  real  estates  may  be 
sold  and  the  proceeds  applied  in  payment  of  his  debts.  The 
court  cannot  give  effect  to  that  part  of  the  prayer,  without  hav- 
ing his  heir  at  law  before  the  court  Mitford  on  Pleading,  8d 
edition,  page  171,  Oraham  v.  Orahamf{b)  Anon^{c)  WtUktma  y. 
WhinycUe8.{d) 

Mr.  Ehtghi  Bruoe^  and  Mr.  Teed^  in  support  of  the  bill : — Sedg- 
wick's heir  at  law  is  not  a  necessary  party  to  this  suit.  WeAs 
V.  Evan8.{ej  An  objection  to  a  sale  by  a  devisee,  out  of  court, 
is  never  made  because  the  heir  is  not  a  party  to  the  conveyance. 
Nor  is  the  heir  a  necessary  party  to  a  suit,  the  object  of  which 
is  to  have  the  trusts  of  the  will  carried  into  execution ;  unless 
the  plaintiff  wishes  to  have  the  will  established. 

Next  In  order  to  entitle  a  creditor  of  a  partnership  to  ob* 
tain  payment  of  his  debt  out  of  the  assets  of  a  deceased 
[*9]  ^member  of  the  firm,  it  is  not  necessary  for  him  to  show 
that  the  firm  is  insolvent.  Winter  v.  Innm^f)  If  A.  and 
B.  execute  a  joint  and  several  bond,  and  both  of  them  afterwards 
die,  .the  bond  creditor  has  a  right  to  bring  both  their  estates  be* 
fore  the  court  in  one  suit.    Here  the  plaintiff  has  a  claim  upon 

<a)  1  Jacobus  Repi  161.  (il)  2  Bra  G.  a  39». 

(h)  1  Yes.  Jan.  272.  («)  Antt,  Vol.  YII.  ik  Ut. 

(tf)  Ibid.  29,  (/)  4  MyL  A  Cr.  101. 
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the  estates  both  of  Sedgwick  and  of  Douglas:  has  he  not,  then, 
a  right  to  unite  their  estates  in  one  and  the  same  suit  ?  He  sues 
on  behalf  of  all  their  creditors ;  because  a  creditor  cannot  pur- 
sue real  estate  unless  be  sues  on  behalf  of  himself  and  all  the 
other  creditors  who  are  entitled  to  come  on  the  real  estate^ 
How  then  could  the  bill  have  been  framed  otherwise  than  it  is  ? 
The  record  was,  substantially,  in  the  same  state  when  it  was 
brought  before  the  court  on  the  argument  of  the  former  de* 
murrer,  as  it  is  now ;  and  all  the  objections  which  have  been 
made  to  it  on  the  present  occasion,  were  then  submitted  to  your 
Honor's  consideration. 

The  Vice-ChanoeUiOR:— With  respect  to  multi&riousness 
the  case  stands,  in  substance,  as  it  did  when  it  came  before  me 
on  the  former  demurrer :  and  I  must  say  that  it  was  then  and 
still  is  my  opinion  that,  if  the  case  of  Wilkmsan  v.  Henderson  is 
to  stand,  the  objection,  on  the  ground  of  multifariousness,  ought 
not  to  be  allowed  to  prevail. 

In  that  caae^  the  creditor  of  a  partnership  consisting  of  two  in- 
dividuals,  one  of  whom  was  dead,  filed  his  bill,  against  the  sui^ 
viving  partner  and  the  personal  representative  of  the  deceased  part^ 
ner,  for  payment  of  the  debts  due  to  himself  and  the  other 
creditors  of  the  firm,  out  of  *the  estate  of  the  deceased  [*10] 
partner:  and  Sr  John  Leach,  M.  R.,  held  that  the  plain- 
tiff was  entitled  to  the  relief  which  he  asked,  notwithstanding 
the  surviving  partner  was  not  insolvent ;  and  that  the  surviving 
partner  was  properly  made  a  co^efendant  to  the  suit,  as  he  was 
interested  in  contesting  the  demand  of  the  plaintiff  and  of  all 
other  persons  claiming  to  be  creditors  of  the  firm. 

The  principle  of  that  case  applies  to  a  case  constituted  as  this 
is.  Here  a  creditor  of  the  partnership  of  the  seven,  who  is  also 
a  creditor  of  the  partnership  of  the  two,  (those  two  being  two  of 
the  seven,)  has  filed  his  bill  against  the  personal  representatives 
and  devisees  of  the  two  deceased  partners  and  the  assignees  oS 
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the  BurviviDg  partners,  alleging  that  the  joint  estate  is  sufficient 
to  pay  the  joint  debts.  Taking  that  to  be  the  case,  the  plaintiff, 
who  represents  the  joint  creditors,  has  a  right  to  have  the  surplus 
of  the  separate  estate  of  each  of  the  deceased  partners,  which 
may  remain  after  payment  of  their,  separate  debts,  applied  to 
pay  such  part  of  the  partnership  debts,  as  the  joint  estate  may 
not  be  sufficient  to  satisfy.  Now  it  seems  to  me  that,  for  the 
purpose  of  ascertaining  what  is  the  surplus  of  the  separate  estate 
of  A.,  one  of  the  deceased  partners,  the  suit  must  be  conducted 
in  such  a  manner  as  that  the  persons  interested  in  the  separate 
estate  of  B.,  the  other  deceased  partner,  shall  know  what  is  the 
true  surplus.  Because  it  is  of  very  little  use  to  have  a  suit  in 
order  to  ascertain  what  is  the  surplus  of  the  separate  estate  of  A,, 
conducted  in  such  a  manner  as  not  to  bind  those  who  are  inte- 
rested in  the  separate  estate  of  B.  And  it  appears  to  me  that, 
inasmuch  as  if  those  interested  in  the  surplus  of  the  separate  es- 
tate of  B.,  are  not  present  in  a  suit  which  is  instituted  for  the 

purpose  of  ascertaining  what  is  the  surplus  of  the  sepa- 
[*11]     rate  estate  of  A.,  as  against  the  persons  *intere8ted  in 

the  surplus  of  the  separate  estate  of  B.,  nothing  is  done. 
Because,  if  you  filed  a  separate  bill  for  the  purpose  of  ascertain- 
ing what  was  the  surplus  of  the  separate  estate  of  B.,  you  would 
have  to  do,  all  over  again,  in  that  suit,  that  which  was  before 
done  in  the  suit  filed  for  the  purpose  of  ascertaining  what  was 
the  surplus  of  the  separate  estate  of  A. :  and  I  apprehend  that  it 
was  upon  that  principle  that  Sir  John  Leach  decided  in  the  case 
of  Wifkinson  v.  Henderson,  And  though  I  admit  that  there  may 
be  some  inconvenience  resulting  from  making  all  the  parties  in- 
terested in  the  different  separate  estates,  parties  to  the  same  suit ; 
yet  I  am  far  from  thinking  that  ail  inconvenience  is  avoided  by 
instituting  separate  suits  against  the  parties  interested  in  the 
several  separate  estates.  The  result  of  which  would  be  that 
you  would  have,  as  against  the  parties  interested  in  each  of  the 
separate  estates,  to  make  out  that  you  have  duly  administered 
the  separate  estate  of  every  other  partner.  So  that,  as  it  appears 
to  me,  unless  you  do  it  all  at  once  by  one  suit,  you  may  have  to  do, 
four  or  five  times  over^  that  which  you  have  done  once  already. 
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I  most  say  that^  in  my  opinion,  the  case  of  Wilkinson  r. 
Henderson  applies ;  and  that  the  demurrer  ought  not  to  be  al- 
lowed on  the  ground  of  multifariousness. 

With  respect  to  the  question  about  the  heir-at-law,  I  remember 
Tery  well  that,  at  the  time  when  I  had  to  prepare  the  bill  in 
Baring  v.  Nchle^{a)  I  considered  the  point ;  and  it  was  distinctly 
impressed  on  my  mind  then  and  haff  been  ever  since, 
that,  to  a  bill  filed  under  Sir  ♦Samuel  Romilly's  Act  (47  {♦12] 
Geo.  3,  sess.  2,  c.  74)  for  the  purpose  of  administering 
real  assets  devised,  the  heir  ought  to  be  a  party .♦ , 


Jackson  v.  Woolley. — Woolley  v.  Jackson. 

Costs — Executor — Residuary  legatee — Creditor, 

1841  ;  20th  Febniary. 

A  married  woman  being  entitled  to  a  share  of  a  residae  for  her  life,  with  remainder 
to  her  children,  who  w«re  inrants,  a  bl!l  was  filed  by  her  and  her  husband  and 
tiieir  ehildreOf  by  tlieir  father  as  their  next  friend,  against  the  executor  and  the 
oo-residuai7  legatees,  for  tiie  administration  and  distribution  ofUie  testator's  estate. 
When  the  executor  put  in  his  answer,  a  balance  was  due  from  him,  and  he  paid  it 
into  court  Afterwards,  he  paid  the  whole  of  testator's  debts  remaining  unsatisfied, 
gome  of  them  before  and  the  rest  after  the  usual  decree ;  whereby  a  balance  greater 
than  the  fund  in  Court  became  due  to  him  :  and  the  Master  so  found.  After  the 
zeport  bad  been  absolutely  confirmed,  the  husband  died,  and  his  widow  having  de* 
dined  to  take  any  step  towards  the  further  prosecution  of  the  suit,  tlie  executor 
filed  a  supplemental  bill,  praying  to  have  the  fund  in  Court,  exempt  from  all  oosts^ 
paid  to  htm,  in  part  of  the  bstlance  found  due  by  the  Master,  The  Court  ordered 
the  executor's  costs  of  both  suits,  as  between  solicitor  and  client,  to  be  first  paid 
out  of  the  fund,  then  the  costs  of  the  defendants,  the  co-residuary  legatees,  of 
both  suits,  and,  lastly,  tho  costs  of  the  widow  and  children,  of  the  supplemental 
auit,  but  not  of  the  original  suit 

Maby,  the  wife  of  Thomas  Jackson,  being  entitled,  for  her 
lifis,  to  a  share  of  a  testator's  residuary  estate,  with  renaainder  to 

(a)  1  Mer.  629. 

*  On  the  20th  of  February,  1841,  his  Honor  delivered  his  judgment  *t  length, 
li|Km  the  question  regarding  the  heir;  Cor  which  see  anU^  VoL  X.  p.  125. 
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her  children,  who  were  infants,  the  original  bill  was  filed  by 
Jaokson  and  wife  and  their  children,  by  their  father  as  iheir  next 

friend,  ftgainst  Woolley  and  Johnson,  the  executors  of 
[*1S]    the  will|  and  the  *other  parties  interested  in  the  restdne, 

for  the  administration  and  distribution  of  the  estate. 
Woolley,  who  was  the  principal  acting  executor,  having  ad* 
mitted,  in  his  answer,  that  a  balance  was  due  from  him,  an  order 
was  made,  in  obedience  to  which  he  paid  the  balance  into  Court. 
Some  of  the  testator's  debts  were  paid  before  the  commencement 
of  the  suit.  Woolley  paid  the  rest  pending  the  suit,  some  be* 
fore  and  some* after  the  usual  decree  had  been  made.  After  the 
confirmation  of  the  Master's  report^  from  which  it  appeared  that 
all  the  debts  had  been  paid,  and  that  a  balance,  considerably  ex* 
ceeding  the  fund  in  Cburt,  was  due  to  Woolley,  T.  Jackson 
died ;  and  his  widow  having  declined  to  take  any  step  towards 
the  further  prosecution  of  the  suit,  Woolley  filed  a  supple- 
mental bill  against  her  and  her  children  and  the  defendants 
to  the  original  ftuit,  stating  the  proceedings  in  that  suit,  the 
death  of  Jackson  and  the  refusal  of  his  widow  to  prosecute 
the  suit,  and  praying  that  he  might  have  the  benefit  of  the 
suit  and  the  proceedings  therein,  and  that  the  whole  of  the 
fiind  in  Court  might  be  paid  to  him  in  part  satisfaction  of  the 
balance  found  due  to  him, 

Mr.  Knight  Bruce  and  Mr.  TTtl&niAam,  for  Woolley : — Our  client 
had  a  right  to  file  a  bill  to  get  his  own  fund  out  of  Court ;  and 
he  is  entitled  to  have  the  fund  paid  to  him  exempt  (com  the  costs 
of  all  the  parties,  except  his  co-executor,  Johnson.  Johnson,  we 
admit,  is  entitled  to  be  paid  his  costs  out  of  the  fund ;  as  they 
are  an  expense  which  his  character  of  executor  has  brought  upon 
him :  but  the  other  parties,  not  having  any  fiduciary  character, 
must  bear  their  own  costs.    The  surviving  plaintifis  in  the  original 

suit  rendered  the  supplemental  suit  necessary,  by  refo* 
[*14]    sing  to  appoint  a  new  *next  friend.    Besides,  they  were 

informed,  by  Woolley's  answer  to  the  original  suit,  that 
the  estate  was  insolvent ;  and  consequently  your  honor  cannot 
give  them  their  costs,  unless  you  are  prepared  to  lay  down  that 
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ft  residuary  legatee  of  an  estate,  however  insolvent^  has  a  right 
to  file  a  bill  for  aa  account  at  the  expense  of  the  executor.  The 
sqit  has  not  been  of  the  slightest  benefit  to  any  person  whateyer| 
as  no  creditor  has  come  in  under  the  decree.  The  report  having 
been  confirmed  absolutely  before  Jackson  died,  the  object  of  the 
supplemental  suit  was,  clearly,  to  get  the  plaintiff's  own  fund  out 
of  court,  and  the  defendants  ought  not  to  have  offered  any  op« 
position  to  it,  but  ought  to  have  disclaimed ;  and,  as  they  did 
not  think  proper  to  take  that  course,  they  ought  to  pay  theiz 
own  costs 

Mr.  (?.  lUchards  and  Mr.  K  Parhsr^  for  Mrs.  Jackson  and  her 
children,  said  WooUey  ought  to  pay  the  costs  of  the  original  suit 
and  proceedings,  of  which  besought  to  have  the  benefit;  and 
that^  besides,  he  had  acted  improperly  in  paying  the  testator's 
debtSi  some  of  which  he  had  paid  after  putting  in  his  answer  ad« 
mitting  a  balance  to  be  due  from  him,  and  the  rest^  after  the  de* 
oree  had  been  made.  Mitchebon  v.  Piper, ija)  Larkins  v.  Paxion  ;{b) 
Barker  v.  Wardle.(c) 

The  Vtce-OhanoeUor: — ^The  Master  has  allowed  those  payments. 
If  they  were  improper,  you  ought  to  have  excepted  to  the  re- 
port 

Mr,  Cboper,  Mr.  PiggoU^  and  Mr.  Prendergaat^  for  the  defend- 
ants to  the  original  suit,  who  were  in  the  same  interest  as  the 
plaintiffs  in  that  suit,  said  that,  in  a  suit  by  residuary  leg- 
atees as  well  as  in  a  suit  by  creditors,  *the  costs  of  the  [*15] 
suit  were  the  primary  charge  upon  the  fund  in  court ;  and 
that  Woolley  could  not  stand  in  a  better  situation  than  tk*cre* 
ditors  whose  debts  he  had  paid  would  have  donei 

Mr.  KnighiBrvcey  in  reply,  said  that  the  costs  of  the  original 
suit  were  incurred  by  Jackson,  and  not  by  his  widow  and  chil* 
dxen ;  thati  if  they  had  incurred  any  costs,  they  had  lost  their  right 

(b)  S  IfyL  Jb  Kmb,  asa  (c)  lUd.  SIS. 
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to  be  repaid  them,  by  their  not  having  procured  a  new  next  friend 
to  be  appointed ;  and  that  the  other  defendants  must  abide  by  the 
consequences  of  the  next  friend  having  died. 

Thb  Vice-Chancellor  : — ^The  first  question  is,  what  is  the 
general  rule  with  respect  to  the  costs  of  a  suit  instituted  by  cre- 
ditors or  by  residuary  legatees,  where  there  is  a  fund  in  court 
I  apprehend  the  rule  to  be  that>  in  general,  the  costs  of  the  suit* 
must  be  first  paid  out  of  the  fund.  Therefore,  prima  Jhcie^  if  the 
original  suit  had  been  brought  to  a  hearing  for  further  directions, 
the  plaintiffs'  costs  and  also  the  defendants'  casts,  would  have 
been  paid  out  of  the  fund.  But,  in  this  case,  the  surviving 
plaintiffs  did  not  bring  on  the  cause  for  further  directions.  After 
the  report  had  been  confirmed,  Jackson  died ;  and  then  Woolley 
filed  a  supplemental  bill,  which  set  forth  the  death  of  Jackson  ; 
that  he  had  no  interest ;  that,  by  his  death,  the  suit  was  without 
a  next  friend,  and  no  further  proceedings  could  be  had  in  it 
unless  a  new  next  friend  was  appointed.  The  supplemental 
bill  then  stated  that  Mrs.  Jackson  had  refused  to  become  or  to  pro- 
cure any  other  person  to  become  the  next  friend  of  the  infants: 
and  the  answer  admits  that  an  application  had  been  made  to  her, 

on  the  subject,  by  Mr.  Woolley's  solicitor,  to  which  she 
[*16]     did  not  give  any  answer;  and  the  result  *waB  that  she  did 

not  put  the  suit  in  a  situation  in  which  it  could  go  on. 
She  might  have  named  herself  to  be  the  next  friend  of  the  infant 
plaintiffs ;  or  she  might  have  prevailed  on  some  other  person 
to  be  the  next  friend ;  but  she  took  no  step  to  carry  on  the  ori- 
ginal suit.  The  effect  was  that  "Woolley  was  obliged  to  file  a 
supplemental  bill ;  and,  in  the  answer,  it  is  admitted  that  that 
necessity  was  imposed  on  him  by  those  who  might  have  carried 
on  the  original  suit.  Then  they  now  appear  only  because  Wool- 
ley  has  brought  forward  the  suitf  and  they  ask  for  the  costs  of 
the  original  suit  up  to  the  time  of  Jackson's  death.  Those  costs, 
if  due  at  all,  could  be  payable  to  no  one  but  his  personal  repre* 
sentative ;  but  there  is  no  person  before  me  in  that  character. 
KMrs.  Jackson  does  not  carry  on  the  suit,  and  there  is  no  per* 
sonal  representative  of  her  husband  before  ihe  coart,  there  is  no 
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person  to  whom  I  can  direct  the  payment  of  the  costs  up  to  the 
time  of  the  death  of  Jackson.  Woolley  alone  has  brought  for- 
ward the  matter  by  filing  the  supplemental  bill ;  and,  therefore, 
I  cannot  give  the  surviving  plaintiff  in  the  original  suit^  theit 
costs  of  that  suit. 

The  defendants  in  that  suit  are  in  no  fault ;  and,  consequaitlj) 
they  must  be  paid  their  costs  ;  and  as  there  is  a  fund  in  court, 
their  costs  must  be  paid  out  of  it 

In  the  course  of  the  argument  it  was  contended  that,  where 
there  is  a  creditor'^  suit,  the  executor  has  no  right  to  pay  a  debt 
after  decree;  but  that  observation  must  be  taken  with  some 
qnalification.  If  an  executor,  after  decree,  makes  payment  of  a 
debt  with  a  view  to  be  reimbursed  out  of  a  fund  in  court,  he 
must  be  reimbursed  out  of  the  fund,  but  not  till  after  pay- 
ment of  *the  costs  of  the  suit ;  that  is,  he  must  run  the  pl7] 
risk  of  the  fund  not  being  sufficient  to  pay  the  costs  and 
also  to  reimburse  him. 

Then  with  respect  to  the  costs  of  the  supplemental  cause.  If 
I  deprive  the  surviving  plaintii&  of  their  costs  of  the  original 
suit,  I  cannot  deprive  them  of  the  costs  of  the  supplemental  suit : 
for  some  machinery  was  necessary  to  be  put  in  motion,  in  order 
to  determine  what  was  to  be  done  with  the^fund  in  court.  And 
my  opinion  is  that  that  fund  must  be  applied,  in  the  first  instance, 
in  paying,  as  between  solicitor  and  client,  the  costs  of  Woolley 
and  Johnson  of  both  suits;  then  the  other  defendants  in  the  ori- 
ginal suit  must  be  paid  their  costs  of  both  suits  out  of  it ;  and  Mrs. 
Jackson  and  her  children  must  be  paid  the  costs  of  the  supple- 
mental suit  only. 
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Smith  v.  Poole. 

Statute  of  LimUatiana — Debt — Debtor  and  Creditor — Acknoio*  ' 

hdgment  of  debL 

1841 :  24th  Febnzary. 

In  1836  Ju  filed  a  creditor's  bill,  agaiDSt  the  administrator  of  his  debtor,  fonnded  on  * 

a  debt  due  on  a  promiasory  note,  bnt  in  respect  of  which  no  payment  of  either  | 

pruidpal  or  interest  had  been  made  siooe  1833.    In  1832  the  administrator,  on  i 

the  citation  of  a  third  person,  signed  and  exhibited,  in  the  Boclesiastical  Ck)ar^ 
an  inventoiy  and  account  of  the  late  debtor's  assets  and  debts,  in  which  A.'8  debt 
was  entered.  Hold  that  that  entry  was  a  sufficient  acknowledgment,  wichiQ 
lord  Tenterden's  Act  (9  Geo.  4,  e.  14,)  to  take  the  debt  out  of  the  Statute  of 
lamilAtionB  (21  Jaa.  1,  cl  16.) 

This  was  a  creditor's  suit 

The  plaintiff  was  the  surviviDg  executor  of  Phoebe  Smith. 
He  sued  in  respect  of  a  debt  of  200Z.  and  interest  which  he 
alleged  to  be  due,  to  her  estate,  on  a  promissory  note,  fix>m 
[*18]  the  estate  of  James  Poole,  whose  ^administrator  the  de- 
fendant, Daniel  Poole^  was.  Phoebe  Smith  had  appoint- 
ed James  Pck)le  one  of  her  exectttors,  but  he  had  neither  proved 
nor  acted. 

The  debt  had  become  irrecoverable  bj  lapse  of  time,  unless 
the  after*mentioned  inventory  and  account  was  a  sufficient  ao> 
knowledgment  of  it,  within  Lord  Tenterden's  Act  (9  G^o.  4,  c. 
14,  8.  1,)  to  take  it  out  of  the  operation  of  the  Statute  of  Limi- 
tations (21  Jas.  1,  c  16.) 

The  inventory  and  account  was  signed  by  Daniel  Poole,  and 
was  exhibited  by  him  on  oath,  in  May,  1832,  in  a  suit  intituled 
^^Pook  v.  Pooh^^  which  had  been  instituted  against  him  m  the 
Consistory  Court  of  Lichfield.  The  character  in  which  the  plain* 
tiff  in  Pooh  v.  Pook  sued,  did  not  appear;  but  he  was,  of  course^ 
interested  in  James  Poole's  personal  estate^  and  was,  probably, 
one  of  his  next  of  kin. 
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The  document  exhibited  oonsisted  of  two  parts,  the  inventory 
and  the  aoeoant  The  inventory  purported  to  be  a  full,  perfect 
and  particular  inventory  of  all  and  singular  tha  goods^  chattels, 
and  credits  of  James  Poole  which  had,  at  any  time  since  his 
death,  come  to  the  hands,  possession  or  knowledge  of  Daniel 
Poole,  his  administrator ;  and  it  set  forth  the  particulars  of  which 
the  assets  consisted,  and  the  amount  or  value  of  each  of  them. 
The  second  part  of  the  document  purported  to  be  a  true,  full  and 
particular  account  of  all  payments  and  disbursements  necessarily 
made  and  paid,  by  Daniel  Poole,  on  account  of  debts  due  and 
owing  from  James  Poole,  and  other  expenses  connected  with 
the  administration  of  his  personal  estate  and  effects.  Its  contents 
were  partly  as  follows:  *' This  exhibitant  declares  that  he  hath 
paid  for  the  expenses  of  the  letters  of  administration 
^granted,  to  this  exhibitant,  bj  the  court  of  Lichfield,  [*19] 
the  sum  of  18SL  IO5.  This  exhibitant  further  declares 
that  he  hath  paid  for  the  expenses  of  the  funeral  of  the  deceased, 
862.  O9.  9d  This  exhibitant  further  declares  that  he  hath  paid 
the  following  sums  to  the  several  persons  undermentioned,  for 
debts  on  simple  contract,  rent,  taxes,  wages,  &a  This  exbibitr 
ant  further  declares  that  he  hath  paid  the  following  sums,  to  the 
undermentioned  persons,  in  discharge  of  the  principal  and  inter- 
est on  the  several  bonds  and  notes  due  to  them  respectively  from 
the  deceased,  &c.,  &c  This  exhibitant  further  declares  that  he 
hath  retained,  to  himself,  for  principal  due  to  him  from  the  de* 
ceased  on  note  of  hand,  the  sum  of  495Z.,  and  he  further  declares 
that  he  hath  retained,  for  interest  on  the  same,  from  the  16th  of 
November  1818  to  the  present  time,  the  sum  of  SS2L  Is,  Sd. 
This  exhibitant  also  declares  that  he  hath  also  retained,  to 
himself,  for  moneys  received  by  the  said  deceased  on  his  account, 
the  sum  of  21SI  6^.  7dL :  to  twelve  years'  interest  thereon,  126Z. 
68.  7(i  This  exhibitant  further  declares  that  there  are  still  out- 
standing and  owing  the  following  sums  and  claims  against  the 
estate  of  the  said  deceased  from  the  several  persons  undermen- 
tioned, viz.  Executors  of  the  late  Mr.  James  Cope,  on  bond, 
2002L :  three  years'  interest  thereon,  S02L  Executors  of  the  late 
Phcabe  Smith,  on  note,  2002. :  interest  thereon  from  the  Ist  Oo- 
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tober,  1828,  to  Ist  April,  1882,  852L  Balance  of  principal  due  to 
Mr.  Moses  Booth  of  Keel,  on  note,  about  8021  To  Mr.  J.  Gro- 
cott,  schoolmaster,  0821  155.  Sd.^  &c.,  &c.  Amount  claimed  by 
Daniel  Poole  and  others  as  due  to  them  for  or  in  respect  of  fenr- 
fiflh  shares  of  the  rents  and  profits  of  certain  coal-mines  received, 
by  the  deceased,  lor  six  years  preceding  his  decease,  8,860L 

Priucipal  claimed  by  Messrs.  John  Wood  and  John 
[^0]    Gardner  as  executors  *of  the  late  Thomas  Beech  deceased, 

as  due  to  them  on  a  promissory  note  given  by  the  de- 
ceased, 8261. 105.  Amount  claimed  by  the  Bev.  W.  Clark  for 
dilapidations  and  costs,  702.  Anoount  claimed  to  be  due  to 
Mr.  Joseph  Illidge  of  Newcastle,  501" 

Mr.  Jacob  and  Mr.  Lavat,  for  the  plaintifF,  said  that  the  docu- 
ment exhibited  in  the  Consistory  Court  of  Lichfield,  was  signed| 
by  the  defendant,  in  May,  1832 ;  that  the  bill  was  filed  in  Sep- 
tember, 1835 ;  and  that  the  amount  due  to  the  estate  of  Phoebe 
Smith  on  James  Poole's  note,  was  entered  in  the  document  as  a 
debt  remaining  due  from  James  Poole's  estate;  and,  conse- 
quently, that  entry  was  a  sufficient  acknowledgment  to  take  the 
amount  due  on  the  note,  out  of  the  operation  of  the  statute  of 
limitations.    Mauntstephm  v.  Brooke^{a)  Fredkky  v.  FcxSP) 

Mr.  Knight  Bruce  and  Mr.  Anderdon^  for  the  defendant : — ^The 
question  whether  the  signature  of  the  document  in  the  Consis- 
tory Court,  is  sufficient  to  exempt  the  debt,  in  respect  of  which 
the  plaintiff  sues,  from  the  operation  of  the  statute  of  limitations, 
is  a  legal  question :  and,  before  this  cause  preceeds  any  further, 
the  court  ought  to  direct  the  plaintiff  to  bring  an  action  for  the 
debt  against  the  defendant,  and  to  restrain  the  defendant  from 
availing  himself,  in  his  defence  to  the  action,  of  the  &ct  that 
James  Poole  was  one  of  the  executors  of  Phoebe  Smith.  When 
the  plaintiff  shall  have  established  his  debt  by  the  verdict  of  a 
jury,  then  and  not  before,  he  will  be  entitled  to  the  decree  which 
he  asks  by  his  bill. 

^(a)SBtfD.AA]d.l4L  (()9B«ni.  AGrte  ISO. 
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In  order  to  take  a  debt  oat  of  the  operation  of  the  stat- 
ute of  limitations  under  Lord  Tenterden's  act,  it  *must  [*21] 
Itave  been  acknowledged  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.  Now  the  defendant 
made  out  and  signed  the  inventory  and  account^  in  bis  represen- 
tative character :  but,  in  that  character,  he  was  not  the  party 
chargeable  thereby.  The  words,  "  chargeable  thereby,"  mean 
a  party  against  whom  a  verdict  may  be  recovered  for  the  debt, 
whether  he  has  or  has  not  assets  to  pay  the  debt.  It  is  not  even 
alleged  that  the  defendant  has  done  any  act  whereby  he  has  made 
himself  personally  responsible  for  the  debt ;  nor  has  he  admitted 
assets.  Indeed  it  appears,  by  the  inventory  and  account,  that  if 
be  is  allowed  to  retain  the  debts  due  to  himself,  (which  he  has  a 
light  to  do,)  the  assets^  will  not  be  soffioient  to  pay  the  intestate^s, 
d^bts.  The  case  of  a  debtor^s  personal  representative  is  qidte 
ffi£Ferent  from  the  ease  of  the  debtor  himself.  The  debtor  is 
dealing  with  his  own  rights  and  property ;  but  his  representa^ 
five  is  dealing  with  the  rijghts  and  priiperty  of  others.  At  tii^ 
knowledgment  by  the  debtor  is  considered,  by  the  courts  of 
law,  as  evidence  of  a  new  or  an  implied  promise  to  pt^y  thd 
debt :  but  an  acknowledgment  by  an  executor  or  administratOFi 
eannot  be  held  to  be  a  promise  by  him  to  pay  the  debt. 

The  case  of  TuUock  v.  Dunn  and  another,  executors  of  Han- 
k^jia)  which  came  before  Lord  Tenterden  about  two  years  be- 
Ibre  the  passing  of  the  act  called  Lord  Tenterden's  act,  was  as 
lbllow&  The  declaration  contained  the  usual  money  countSi 
stating  promises  both  by  the  testator  and  the  executora  The 
defendants  pleaded  the  statute  of  limitations  and  other  matters 
The  testator  died  more  than  six  years  before  the  action  brought ; 
and  both  the  executors  had,  within  six  years»  acknow- 
ledged *that  the  plaintiff's  demand  of  2802.  was  due,  and  [^^ 
one  of  them  expressly  promised  that  it  should  be  paid. 
The  other  bad  made  no  such  im>mi8a  Lord  Tenterden  non* 
mited  the  plaintifl^  saying  that  the  only  count  on  whioh  tU 

(19  Qriti  a  Mbodj,  N.  P.  a  410. 
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plaintiff  oould  pretend  to  recorer,  was  on  the  account  stated  and 
promise  to  pay  by  the  executor ;  that,  as  against  an  executor, 
an  acknowledgment  merely  was  not  sufficient  to  take  the  case 
out  of  the  statute ;  but  there  must  be  an  express  promise;  that 
ihe  promise  by  one  only,  was  not  enough  to  entitle  the  plaintiff 
to  recover ;  but  there  must  be  a  promise  by  both.  The  good 
sense  of  the  rule  laid  down,  by  Lord  Tenterdenf  in  TuUock  v. 
Dunn^  is  evident:  for,  if  an  acknowledgment  of  a  debt  were  held 
to  bind  an  executor,  the  consequence  would  be  that  it  would 
bind  him  after  he  had  parted  with  all  the  assets.  Aikina  v. 
TrodgolcL{a) 

Besides,  the  entry  in  the  account  which  has  been  relied  on  by 
the  counsel  on  the  other  side,  was  simply  an  acknowledgment 
of  the  debt,  unaccompanied  by  any  promise,  and  made  in  a  pro- 
oeeding  to  which  the  person  who  now  seeks  to  avail  himself  of 
it^  was  not  a  party.  The  proceeding  in  which  it  was  made,  was 
res  inter  aHos  acta.  Mo);eover  it  is  ambiguous.  How  do  you 
identify  the  note  mentioned  in  it^  with  the  note  referred  to  in 
the  bill :  and  how  do  you  identify  the  Fhcebe  Smith  mentioned 
in  the  account  with  the  Phoabe  Smith  whom  the  plaintiff  repre-^ 
sents  ?  What  judicial  ground  is  there  for  saying  that  this  note 
is  included  in  the  debts  and  not  in  the  claims  ? 

We  trust  that)  on  the  authority  of  l\dhck  v.  Dunn^ 
[^^]  the  bill  will  be  dismissed ;  but^  if  the  court  thinks  *that 
there  is  anything  to  be  investigated,  then  we  insist  on 
our  right  to  defend  ourselves,  at  law,  against  a  legal  demand ; 
more  especially  as  the  acknowledgment  is  of  a  dubious  nature ; 
in  which  case  it  has  been  always  held  to  be  the  province  of  a 
jury  to  draw  the  inference  as  to  the  nature  of  the  acknowledge 
pent    Lknfd  v.  ifauncL{b) 

.  Mr.  Jacob,  in  reply,  said  that  the  account  was  rendered,  to  die 
Consistory  Ciourt^  in  1882;  and,  therefor^  the  plaintiff  waa 

(a) aBurn. A Oreoi.  IS.  (ff)%T.K  760. 
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then  able  to  state  the  amount  of  principal  and  interest  due  on 
the  note ;  that  it  was  put  in,  by  the  defendant^  as  showing  how 
he  meant  to  administer  the  assets ;  that  the  entry  in  the  account 
was  an  acknowledgment  made,  not  to  a  stranger,  but  to  the 
Judge  of  the  Ecclesiastical  Court,  for  the  benefit  of  all  persona 
interested  in  the  estate  who  were  or  might  be  suitors  in  the  court; 
and  that  it  amounted  to  a  promise  to  pay  the  debt,  in  case  there 
should  be  a  sufficiency  of  assets ;  that  the  decision  in  Tullock  v. 
Dunn  had  reference,  merely,  to  the  particular  form  of  pleading 
adopted  in  that  case. 

The  Vicb-Chanckllor  : — ^The  only  question  is  whether  I 
ought,  in  this  case,  to  direct  the  usual  accounts  to  be  taken  of 
the  intestate's  estate.  That  depends  upon  the  question  whether 
the  entry  in  the  account  which  the  defendant  rendered  to  the 
Consistory  Court  of  Lichfield,  was  a  sufficient  acknowledgment 
of  the  debt,  by  the  defendant,  tp  take  it  out  of  the  operation  of 
the  statute  of  limitations. 

The  defendant  having  been  called  upon,  in  the  Consis- 
tory Courts  to  give  a  statement  of  the  intestate's  ^assets  [*24] 
and  of  the  demands  upon  them,  carried  into  that  court 
two  documents,  one  of  which  is  the  exhibit  marked  A.,  and  the 
other,  the  exhibit  marked  B.  The  exhibit  A.  is  intituled :  "  A 
true,  full,  perfect,  and  particular  inventory  of  all  and  singular 
the  goods,  chattels,  and  credits  of  James  Poole,  late  of  Finney 
Green,  in  the  parish  of  Keel,  in  the  county  of  Stafford,  gent, 
deceased,  which  have,  at  any  time  since  his  death,  come  to  the 
hands,  possession  or  knowledge  of  Daniel  Poole,  the  administra- 
>  tor  of  the  goods  and  personal  estate  of  the  said  deceased,  made 
and  given  in  by  virtue  of  the  corporal  oath  of  the  said  Daniel 
Poole."  It  sets  forth  the  particulars  of  the  assets,  both  got  in 
and  outstanding.  The  amount  of  the  former  is  2,60U,  and  the 
amount  of  the  latter  is  80821,  besides  Tdil,  the  estimated  value 
of  a  steam-engine  which  belonged  to  the  intestate.  The  exhibit 
B.  is  headed  thus:  "A  true,  fall,  and  particular  account  of  all 
payments  and   disbursements   necessarily  made   and  paid  by 
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Daniel  Poole,  the  administrator  of  the  estate  and  effects  of  James 
Poole,  the  party  deceased,  on  accoant  of  debts  due  and  owing 
from  the  said  deceased  and  other  expenses  connected  with  the 
administration  of  his  personal  estate  and  effects,  exhibited  and 
^ven  in  by  virtue  of  the  corporal  oath  of  the  said  Daniel  Poole." 
It  contains,  first,  an  account  of  the  expenses  of  the  deceased's 
funeral,  and  of  procuring  letters  of  administration  to  his  estate, 
and  of  certain  expenses  which  the  defendant  had  been  put  to ; 
and  the  total  amount  of  them  is  4122.  Next  it  contains  a  list  of 
payments  made,  by  the  defendant,  in  discharge  of  debts,  rent, 
taxes  and  wages  due  from  the  deceased ;  the  amount  of  which 
i9  S,6772L    Then  it  set^  forth  an  account  of  sums  retained,  by 

the  defendant,  on  account  of  debts  due  to  him  from  the 
[*25]    deceased,  amounting  to  l,166t    Then  it  proceeds  *thus : 

"This  exhibitant  further  declares  that  there  are  still 
outstanding  and  owing  the  following  sum^  and  claims  against 
t^e  estate  of  the  said  deceased,  from  the  several  persons  un* 
dermentioned."  Then  follow  several  items,  amounting,  toge- 
ther, to  914/1,  amongst  which  are  the  following :  "  Executors  of 
the  late  Phoabe  Smith,  on  note,  200^  Interest  thereon  from  the 
1st  of  October,  1828,  to  the  1st  of  April,  1832,  85Z."  Next 
come  five  or  six  items,  each  commencing  with  the  words: 
"  Amount  claimed  ;"  and  thev  amount  to  6,8842.  Then  follows 
tte  defendant's  signature. 

It  appears  to  me,  on  the  fitce  of  this  document,  that  no  human 
being  can  &il  to  distinguish  the  claims,  nor  can  any  one  reason- 
ably  doubt  that  the  note  mentioned  in  the  bill,  is  the  note 
alluded  to  in  the  account  I  have  then  distinct  evidence  that,  in 
1882,  the  party  now  sued,  admitted  that  the  debt  on  which  the 
present  suit  is  founded,  was  then  due. 

It  was  said  that  the  question  in  this  case  being  a  question  of 
batf  it  ought  to  be  submitted  to  the  decision  of  a  jury :  but  I 
see  no  necessity  for  taking  that  course.  This  court  is  in  the 
habit  of  deciding  questions  of  fiict  every  day. 
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From  the  ezpresaiotis  used  bj  Lord  Tenteiidea  in  TuUock  y. 
Duiuif  I  think  that  his  lordship  must  have  considered  that  what 
was  proved,  in  that  case,  as  an  acknowledgment  of  the  debt  hj 
both  the  executors,  did  not  amount  to  evidence  of  a  promise,  by 
both  of  them,  to  pay  the  debt :  but  here  I  have  the  case  of  a  clear 
written  acknowledgment  of  the  debt  made  by  a  sole  personal 
representative,  and  signed  by  him :  and,  therefore,  I  think  that 
£  oii^ht  to  make  the  common  decree  in  a  creditor's  suit 


♦PiGCKWT  V.  Jeffkbson.  [*26] 

Legaeif— Statute  of  Linutatians,  S  d:  4  Will  4^  e.  27. 

1S41:  2Sth  and  2tth  Febniaiy. 

An  executor  who  had  poeseesed  aaseta  soiBcient  to  pay  a  legacy,  died  leaving  it 
wipaid,  and  having  charged  his  real  estates  with  his  debts.  The  right  to  sue  for 
the  legai^  as  such,  was  barred  by  lapee  of  time.  Held  that  it  oould  not  be 
ebimed  under  the  charge  of  debta. 

A  TssTATRiz,  who  died  in  180S,  gave  a  legacy  of  200if.  to 
lb&  Piggott,  the  daughter  of  General  Jefferson,  and  appointed 
the  General  her  executor  and  residuary  legatee,  Mrs.  Piggott 
came  of  age  in  1815.  Her  father  possessed  assets  of  the  testa- 
trix sofficieat  to  pay  the  legacy,  and  died  in  1^4,  having,  by 
hia  will,  charged  his  real  estates  with  payment  of  his  debts. 
Mrs.  Piggott  died  in  1838,  without  having  been  paid  her  legacy. 
H^  personal  representative  now  claimed  it,  with  interest  from 
a  year  after  the  testatrix's  death,  as  a  debt  due  from  the  General 
and  payable  oat  of  his  real  estates,  under  the  charge  contained 
in  his  will,  his  personal  estate  being  insufficient  to  pay  iU 

Mr.  KrdghtBruot  and  Mr.  JSkadwdl  for  the  plaintiff. 

Mr.  BusaeU  and  Mr.  JBnoan,  for  the  defendant,  contended  that, 
ad  ^r8^  Piggott  was  capable  of  giving  a  discharge  for  the  legacy 
ii|ul816,  lyhen  eb^  i^jttained  21,  the  plaintiff's  claim  was  barred 
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by  8d  &  4th  Will.  4th,  c.  27,  sect.  40,  which  enacts  that  no 
action  or  suit  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment  or  lien, 
or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent  at 
law  or  in  equity,  or  any  legacy^  but  within  20  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some  per- 
son capable  of  giving  a  discharge  for  or  release  of  the  same,  un- ' 
less,  in  the  mean  time,  some  part  of  the  principal  money  or  some. 

interest  thereon,  shall  have  been  paid,  or  some  acknow- 
[*27]    ledgment  of  the  right  thereto  shall  have  been  given  *in 

writing,  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent^  to  the  person  entitled  thereto  or  his 
agent;  and,  in  such  case,  no  such  action  or  suit  or  proceed- 
ing shall  be  brought  but  within  20  years  after  such  payment  or 
acknowledgment^  or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one  was  given. 

Mr.  Knight  Bruoe^  in  reply,  said  that  the  charge  of  debts  in 
General  Jefferson's  will,  created  a  trust,  and  that  no  length  of 
time  would  bar  a  trust 

The  YiceChancellor:— I  think  that  the  plaintifiTs  demand 
is  barred  by  length  of  time. 

Taking  it  to  be  now  admitted  that  General  Jefferson  possessed 
assets  of  the  testatrix  sufficient  to  pay  the  legacy,  the  plaintiff 
must,  in  the  first  instance,  show  his  right  to  sue  for  payment  of 
it,  as  a  legacy,  out  of  the  testatrix's  personal  estate.  By  the  40th 
section  of  the  Act  of  Wil.  4tb,  the*  20  years  began  to  run  from 
the  time  when  Mrs.  Piggott  attained  21,  which  was  1815  ;  and 
if  the  right  to  sue  for  the  legacy  is  barred  by  lapse  of  time,  how 
can  you  revive  that  right  in  another  form?  By  possessing  as- 
sets of  the  testatrix,  General  Jefferson  became  liable  to  pay  the 
legacy,  that  is,  he  became,  in  a  certain  sense,  a  debtor  to  the 
legatee  for  the  amount  of  it ;  but  you  cannot  say  that  he  or  his 
estate  continues  liable,  unless  you  show  that  the  party  claiming 
the  legacy,  has  come  in  time  to  demand  it  out  of  the  assets  poa* 
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seased  by  him.  You  cannot,  by  treating  him  as  a  debtor,  pto- 
long  the  time  for  claiming  the  legacy.  Consequently,  the 
claim  made  by  this  bill  cannot  be  sustained. 


♦Wilson  v.  Bkddabd.  [*28] 

New  trial — Issue  devisavitvel  non — Eeir. 

1841:  26tb  and  2nh  Febniary,  Ist  ICaroh,  and  16th  A^prO. 
An  heir  at  law  is  not  entitied,  as  a  matter  of  oourse,  to  hare  a  second  trial  of  an 
imae  dadsaoii  vd  non. 


WtH — Signature. — Execution. 

If  a  testator,  who  is  unable,  flrom  illness,  to  sign  bis  will,  has  bis  hand  gfoided  in 
making  his  mark,  it  is  a  su£Bctent  signature  within  the  Statute  of  Frauds. 

On  the  trial  of  an  issue  devisavU  vel  non^  directed  in  a  suit  to 
establish  a  will,  the  jury  found  in  favor  of  the  will.  A  motion 
for  a  new  trial  was  now  made,  on  behalf  of  the  defendant  Rich* 
aid  Powell  Williams,  the  husband  of  Mary  Williams  the  testa- 
tator's  heiress  at  law,  on  whose  application  the  issue  had  been 
granted.  The  testator  died  in  September,  1826.  The  will  was 
made  the  day  preceding  his  death,  and  when  be  was  extremely 
ill.  He  signed  it,  not  with  his  name,  but  with  his  mark;  in  doing 
which  his  hand  was  guided.  The  depositions  of  two  of  the  at- 
testing witnesses  taken  in  the  suit,  tended  to  impeach  the  testa- 
tor's competency.  Those  witnesses  having  died,  their  deposi- 
tions were  read  at  the  trial. 

The  motion  was  supported  on  the  above  grounds,  and  also  on 
the  ground  that  no  medical  persons  had  been  examined  as  to  the 
testator's  competency.  It  was  further  alleged  that  there  was  a 
inisdirection  and  omission  in  the  summing  up  of  the  learned 
judge  who  tried  the  issue ;  and  that,  in  a  case  like  the  present, 
where  the  inheritance  was  to  be  bound,  it  was  a  matter  of  course 
to  direct  a  second  trial,  if  the  heir  or  a  person  claiming  under 
him  applied  for  it 
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On  the  other  hand,  it  appeared  that  Mr.  aod  Mrs.  WilliamB 
had  aoquieaced  in  the  will  for  several  years  after  the  testator's 
death. 

Mr.  Knigkt  Bruce  and  Mr.  BetheUf  in  support  of  the  mo- 
[*29]  tion,  cited  Lord  Darlington  v.  Bowe8,{a  )  *Sherbome  v.  No- 
per,{b)  Matthews  y.Wamerf{c)  Pemberton  v.  Pemberton,{cl) 
Winchilsea  v.  Wauckapef{e)  Ihtham  v.  Wright//)  Shney  v.  Wade^(g) 
Locke  V.  Chlmasn,{h)  CHbbs  v.  Hooper/i)  Cleeue  v.  Oasooignej{k) 
Stace  V.  Malbotf{t)  Edwin  v.  Thomaa^i^  Attomey-generai  v.  Jfont' 
gomery/n)  Warden^  Jtc.^  of  SL  PauCs  v.  Morris/o)  ff  Conner  v. 
Malone.{p) 

Mr.  Serjeant  Tal/ourd,  Mr.  Jacob  and  Mr.  Armstrong,  in  oppo- 
sition to  the  motion,  contended  that  the  granting  of  a  new  trial 
of  an  issue  devisavit  vd  non^  was  not  a  matter  of  course,  but 
rested  in  the  discretion  of  the  court  They  cited  White  v.  T^t^ 
9(m,{q)  BooSey.  Blundett,{r)  Lorton  v.  Lord  King$tony{s)  and  Loche 
V.  Oolman^{t)  where  Lord  Oottenham  says :  "  In  this  oourt  it  ift 
matter  of  discretion  whether  any  second  trial  shaU  be  had." 

Mr.  Knight  Bruccy  in  reply,  said  that  there  was  no  case  ia 
which  a  new  trial  of  an  issue  devisavH  vd  non  was  asked  for  by 
the  heir  and  refused  by  the  court,  except  Wliite  y.  Wikon :  that 
that  case  was  decided  by  Lord  Erskine,  who  was  not  familiar  with 

the  principles  and  practice  of  the  court :  that^  in  BOOQ0 
[^0]    V.  Bhmdell,  the  heir  give  up  the  case :  that,  in  ^Locke  v. 

Oolmanj  Lord  Cottenham,  in  the  passage  that  had  been  re- 

(a)  1  Eden,  270.  Q)  2  Yes.  663. 

(b)  2  Ridg.  P.  0.  224  (m)  2  Vera.  76. 
(6)4yes.l8&  (»)2Aik.S76. 
((2)  13  Yet.  290.  (0)  9  Yes.  169. 

(e)  3  Rufl8. 441.  {p)  1  ICaclean  ft  Boblnson's  Rep.  (Iriflh) 

(/)  2  RuflB.  ft  Uyl  1.  468. 

(^)  1  M.  ft  Or.  338.  (^)  la  Ye«.  87. 

(A)  2  IL  ft  Or.  42.  (r)  19  Yea  494. 

(0  2  IC  ft  K.  363.  (f)  6.0lAr.  ft  FIdo.  269. 

{Jc)  Amb.  323.  (t)  2  lijL  ft  Cr.  42;   Me  «lflQ  ibid.  636. 
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|i^7^  to,  was  speaking  of  issues  which  it  was  in  the  discre- 
tion of  the  court  either  to  grant  or  to  refuse :  that  in  ordinary 
qases^  auch  as  questions  of  legitimacy,  the  court  might  decide 
without  directing  an  issue;  but  an  heir  had  a  right  to  demand 
^;fi  issue  to  try  the  validity  of  a  will  by  which  he  was  disin- 
lifted,  notwithstanding  the  will  had  been  clearly  proved  by 
evidence  taken  in  the  suit ;  that  the  object  in  directing  an  issue 
d^visavit  vel  nouy  was  not,  as  in  other  cases,  to  inform  the  con- 
science of  the  court ;  for  the  conscience  of  the  court  had  nothing 
to  do  with  it :  that  what  distinguished  the  issue  devisavU  vel  non 
from  all  other  issues  whatever,  was  that  this  court  had  no  power, 
by  itself,  to  declare  what  ws^  the  will  of  an  individual,  but  was 
enabled  so  to  do  in  consequence  only  of  what  had  taken  place 
i^  a  court  of  law :  that  the  heir  had  a  right  to  have  the  will  con- 
ai^ered  with  reference,  exclusively,  to  what  had  passed  in  the 
c^urt  of  law ;  and  this  court  had  no  power  to  look  either  at  the 
pleadings  or  the  evidence  in  the  cause,  or  at  anything  whatever 
which  had  not  been  before  the  Jury ;  that  the  present  case  was  a 
very  doubtful  one ;  and,  therefore,  the  court  ought  not  to  refuse 
a  i^ew  trial  of  the  issue,  even  if  it  had  power  so  to  do. 

15ih  April. — The  Vice-Ohancellob  : — This  case  came  before 
ipe  on  a  motion  for  a  new  trial  of  an  issue  devisavii  vel  non. 

It  appears  that  a  person  of  the  name  of  John  Parker  Wilson 
X)i^ide  a  will,  (or  is  said  to  have  made  a  will,)  dated  the  7th  of 
September,  1826,  and  died  the  following  day,  leaving  Mary,  the 
wife  of  Bichard  Powell  Williams,  his  heiress  at  law. 
The  will  was  made  on  the  day  before  *hedied,  and  wlien  [*31] 
he  was  extremely  ill.  The  three  witnesses  to  it  were  Mr. 
Wood,  an  attorney  who  prepared  it,  Durant,  a  boy  14  years  of 
age,  and  a  person  of  the  name  of  Noake.  The  will  was  signed 
with  the  deceased's  mark,  and  not  with  his  name.  The  nature 
of  it  was  this,  that,  with  respect  to  the  real  estate  in  question, 
there  was  a  devise  to  the  testator's  nephew,  John  Wilson  Wil- 
liams, (who  was  the  only  child  of  John  Powell  Williams  and 
Mary  his  wife,)  with  an  ex;ecutory  devise  over  to  the  plaintiff. 
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on  the  nephew  dying  nnder  25,  without  leaving  issue  who  should 
attain  21.  It  appears  that,  on  the  2d  of  October,  1826,  some 
agreement  was  made  between  the  parties,  the  effect  of  which  was 
that  John  Powell  Williams  was  to  have  a  lease  of  a  portion  of 
the  estate,  at  the  yearly  rent  of  87Z. ;  and  it  also  appears  that 
Mrs.  Williams,  the  heiress  at  law,  was  in  the  house  of  the  de- 
ceased when  his  will  was  made,  and  that  there  was  no  dispute 
whatever  about  it^  so  long  as  her  son,  the  younger  Williams, 
lived.  He  died  in  1830,  under  21  and  without  issua  In  1881, 
the  bill  was  filed,  by  Mr.  Wilson,  to  establish  the  will.  As  a  mat- 
ter of  course,  the  witnesses  to  the  will  were  examined  in  the  cause. 
Mr.  Wood's  evidence  was  in  favor  of  the  will.  Durant  de- 
posed that  he  did  not  think  that  the  testator  was  competent  to 
make  a  will ;  and  Noake  stated  to  the  same  effect.  Under  these 
circumstances,  the  only  order  that  could  be  made  at  the  hearing 
of  the  cause,  was  an  order  for  an  issue  devisavit  vel  non^  and  an 
order  to  that,  effect  was  made  accordingly.  The  issue  was  tried, 
before  Mr.  Baron  Parke,  at  the  last  summer  assizes  for  the 
county  of  Stafford ;  and  the  jury  found  in  favor  of  the  will. 
A  motion  was  then  made,  before  me,  for  a  new  trial  of  the  issue. 

[*S2]  *In  support  of  the  motion,  it  was  said,  in  the  first  plaoe^ 
that,  in  a  case  where  the  inheritance  is  to  be  bound  and 
a  bill  is  filed  to  establish  a  will,  it  is  almost  a  matter  of  course^ 
although  the  verdict  is  in  favor  of  the  will,  that  there  should  be 
a  second  trial.  In  the  second  place,  it  was  said  that  there  was 
a  misdirection  in  what  the  Wrned  judge  said  with  respect  to 
the  conduct  of  Mrs.  Williams,  the  heiress  at  law.  In  the  last 
place,  it  was  contended  that  the  law  was  wrongly  laid  down  by 
the  judge,  that  the  signature  of  a  testator  is  good,  where  his 
band  is  guided  by  another  person. 

With  regard  to  the  first  ground,  I  think  that  there  is  no  foun- 
dation  for  it.  It  is  true  that,  in  the  earlier  cases,  a  strong  dis- 
position was  manifested  to  favor  the  heir  ;  but  that  tendency  has 
not  been  pursued  in  the  later  cases*  In  White  v.  Wilson  it  was 
not  so.    All  that  I  collect  from  that  case  is  that  the  Lord 
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Chancellor  of  the  day  said  that  he  should  be  sorry  to  find  a  rule 
in  this  court,  that  there  must  be  a  second  trial  of  an  issue,  if 
desiredi  whether  the  court  was  satisfied  with  the  verdict  or  not. 
Allusion  was  also  made  to  something  that  fell,  from  Lord  Eldon^ 
in  PemberUm  v.  Pemberton.  I  do  not,  however,  understand  that 
bis  lordship  meant  to  say  that,  on  an  application  for  a  new  trial, 
the  court  is  not  to  consider  all  the  circumstances  of  the  case ; 
and  I  understand,  from  what  Lord  Gottenham  laid  down  in 
Locke  V.  Cbhnan^  that  the  court  ought  to  look  at  all  the  drcum- 
Btancea  of  the  case,  and  see  whether  they  warrant  the  court  in 
granting  the  new  trial.  I  am  of  opinion,  therefore,  that,  in  the 
case  now  before  me,  I  ought  not  blindly  to  direct  a  new  trialj 
merely  because  it  is  asked  for. 

*Next:  with  respect  to  what  fell  (torn  the  learned  judge  [*88] 
at  the  trial. 

[His  Honor  here  read,  firom  the  short-hand  writer's  notes  of 
the  summing  up  to  the  jury,  a  passage  relating  to  the  acquies- 
<sence  in  the  will  on  the  part  of  Mrs.  Williams ;  and  said,  that 
although  it  might  not  be  quite  correct  in  point  of  law  (Mrs. 
Williams  being  a  feme  coverte;)  yet^  the  learned  judge  might 
have  stated  the  case  to  the  jury  much  more  forcibly  than  he  had 
done,  if  he  had  impressed  on  their  minds  the  taking  of  the  lease 
by  Mr.  Williams^  and  certain  declarations  which  he  had  made. 
His  Honor  then  said :] 

I  am  of  opinion,  however,  that,  for  the  purpose  of  determin- 
ing whether  a  new  trial  ought  or  ought  not  to  be  granted,  I  am 
at  liberty  to  look  not  only  at  the  &cts  which  were  presented  to 
the  jury,  but  also  at  the  facts  which  might  have  been,  but  were 
not  presented  to  them. 

Nezt|  it  was  contended  that  what  the  learned  judge  said  with 
raference  to  the  testator's  band  being  guided  when  he  made  his 
mark  to  his  will,  was  not  law.  The  judge  said  that  it  was  ne- 
oeasary  tb^t  the  will  should  be  signed  by  the  testator,  not  with 
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his  name,  for  his  mark  was  sufficient  if  made  by  his  hand,  though 
that  hand  might  be  gaided  by  another  person :  and,  in  my  opin- 
ion, that  proposition  is  correct  in  point  of  law.  For  the  statute 
of  frauds  requires  that  a  will  should  be  signed  by  the  testatbl*, 
or  by  some  other  person  in  his  pt-esence  and  by  his  direction : 
tod  I  wish  to  know,  if  a  dumb  man,  who  could  not  write,  were 
to  hold  out  bis  hand  for  some  person  to  guide  it,  and  were  then 

to  make  his  mark,  whether  that  would  not  be  a  sufficient 
[*84]    signature  of  his  will.    In  order  to  constitute  a*direction, 

it  is  not  necessary  that  anything  should  be  said.  If  a 
testator,  in  making  his  mark,  is  assisted  by  some  other  persoUi 
and  acquiesces  and  adopts  it ;  it  is  just  the  same  as  if  he  bad 
made  it  without  any  assistance*  It  is  observable,  too,  that  bd* 
fore  the  mark  was  made,  the  testator  made  some  faint  strokes 
on  each  of  the  sheets.  My  opinion,  therefore,  is  that  the  obser- 
vation made,  by  the  learned  judge,  on  this  part  of  the  case,  wM 
quite  correct  in  point  of  law ;  and,  therefore,  it  affi:>rds  no  ground 
for  granting  a  new  trial 

Then,  with  respect  to  the  remaining  circumstances  of  the  case ; 
I  mean  the  evidence  of  the  attesting  witnessess.  Two  of  them 
died  before  the  trial,  but  their  depositions  were  laid  before  the 
jury.  I  have  always  thought  that^  if  any  attention  at  all  ought 
to  be  paid  to  the  testimony  of  witnesses  who  deny  a  solemn  act 
Which  they  have  attested,  it  ought  to  be  th^  slightest  possible. 
Perhaps  the  best  way  would  be  to  disregard  it  altogether.  And 
I  confess  that  my  mind  is  very  little  affected  by  their  evidence. 
If  the  testimony  of  Wood  is  to  be  believed,  as  I  think  it  is, 
there  is  no  &ult  whatever  to  be  found  with  the  finding  of  the 
jury ;  and,  consequently,  I  shall  refuse  thd'  motion  fbr  a  n^ 
trial. 

If  the  motion  had  been  made  merely  on  the  ground  that  the 
heir  had  a  right  to  have  a  second  trial,  I  should  have  refused  the 
motion  without  costs,  as  was  done  in  White  v.  Wihon  ;  bat  as 
iftjeitements  have  been  made' in  the  affidiavltb,  tiendiYfg  t6  diseraiMt 
the  testimony  of  Ooopefi  wlio  Wafl^nd  of  ibe  {plaintiffs' 
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at  the  trial  of  the  issue,  and  as  it  appears  that  no  credit  ought 
to  be  given  to  those  statements,  I  shall  refuse  the  motion  with 
costs. 


*Cr08BE  v.  Bedingpibld.  [*S6] 

Evidence. — Declarations. 

1841:  lot  and  2d  March. 

All  by  the  obligee  in  a  bond,  who  had  delifered  it  up,  bj  mistalie  (as  he  alleged; 
to  cue  of  the  oo-obligora,  to  recover  the  amount  dne  on  it  The  joint  answer  of 
the  co-obligon  admitted  the  delirery  of  the  bond,  and  that  one  of  them  had  de« 
Btrojed  it ;  but  traTeraed  the  allegation  as  to  mistake.  Held  that  declarations 
made  hj  the  obligor  to  whom  the  bond  bad  been  delirered,  tending  to  prove  this 
plaintiff's  allegation,  were  admissible  against  the  co-obligor. 


Lost  instrument, — 'Affidavit — Practice. 

Bin  by  the  obligee  in  a  bond,  who  had  delivered  it  up,  by  mistake  (as  he  alleged,) 
to  the  defendant^  the  obligor,  to  recover  the  amount  due  on  it  The  answer  ad- 
nitted  tiie  deliveiy  of  the  bond,  and  that  the  defendant  had  destroyed  it,  but  ti*- 
▼ersed  the  allegation  as  to  mistake.  Held,  at  the  hearing,  that  as  the  answer 
admitted  the  bond  to  have  been  destroyed,  the  court  had  jurisdiction ;  notwith- 
standing there  was  not  annexed  to  the  bill  an  alfidavit  that  the  bond  was  lost,  or 
not  in  the  plaintiiF's  custody. 

Interest — Annuify. 

Psyment  decreed  of  the  arrears  of  an  annnity  secured  by  bond,  with  interasl; 
not  exceeding,  however,  in  the  whole,  the  penalty  of  the  bond. 

In  May,  1818,  T.  Baylj,  a  medical  practitioner,  agreed  to  take 
James  Bedingfield  into  partnership  with  him  for  a  premium  of 
500Z.,  and  to  retire  from  business  at  the  end  of  five  years,  in  con« 
alderation  of  Bedingfield  paying  him  an  annuity  of  502.  for  his 
Hfe.  Susan  Bedingfield,  the  mother  of  James  Bedingfield,  gave 
Bayly  her  promissory  note  for  securing  the  payment  of  the  pre- 
mium by  instalments.  Bayly  retired  from  business  a  few  months 
before  the  five  years  expired,  and,  thereupon,  J.  Bedingfield  and 
Us  mother  gave  Bayly  their  joint  and  several  bond,  dated  the 
Slat  of  Angoaty  1822|  in  the  penalty  of  60di|  ibr  aeeuring  to  him 
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the  anDuitj.  No  payment  was  made  in  respect  of  the  annuity 
after  the  11th  of  November,  1824.  In  November,  1825,  Mrs. 
Bedingfield  called  on  Bayly  and  paid  him  the  last  instal- 
ment *of  the  premium :  and  then  he,  intending,  as  it  was  [*S6] 
alleged,  to  give  her  the  promissory  note,  gave  her  the 
bond,  and  told  her  to  burn  it  when  she  got  home ;  which  she 
accordingly  did. 

On  the  11th  of  March,  1884,  Bayly  died ;  and  in  June,  18S7, 
the  bill  was  filed,  by  his  personal  representative,  against  James 
.and  Susan  Bedingfield,  alleging  that  Bayly  gave  the  bond 
to  Susan  Bedingfield  by  mistake,  instead,  of  the  promissory 
note ;  and  praying  that,  if  not  destroyed,  it  might  be  delivered 
up  to  the  plaintiff;  or  tbac  the  defendants  might  pay  to  him 
the  arrears  of  the  annuity  with  interest 

James  and  Susan  Bedingfield  put  in  a  joint  and  several  answer, 
stating  that  Bayly  delivered  the  bond,  to  the  latter,  on  the  occasion 
before  mentioned,  and  said,  emphatically,  and  with  a  peculiar 
meaning  in  the  expression  of  his  countenance :  "  Mrs.  Bedingfield| 
as  soon  as  you  get  home,  burn  this ;"  and  that,  immediately  on 
her  return  home,  she  did,  accordingly,  burn  the  bond,  in  the  full 
persuasion  that  Bayly  had  determined  to  perform  a  just  act,  and 
to  relieve  herself  and  her  son  from  the  payment  of  the  annuityi 
to  the  granting  whereof  they  had  been  induced  by  Bayly's  hav- 
ing represented  the  business  to  be  more  profitable  than  it  really 
was :  that  the  bond,  being  a  paper  of  considerable  size  and  indors* 
cd  on  the  back,  could  not^  by  any  reasonable  possibility,  have 
been  mistaken  by  Bayly,  in  the  open  way  in  which  the  same  was 
delivered  by  him  to  her,  for  a  promissory  note :  that^  a  few  days 
after  Bayly  had  delivered  the  bond  to  her,  he  and  his  solicitor, 
W.  Bansom,  called  upon  her,  and,  to  her  great  surprise,  pretend* 
ed  that  the  bond  had  been  given  to  her  by  mistake,  and 
requested  her  to  give  another  in  its  place ;  to  which  *re-  [*87] 
quest  she  refused  to  accede :  that,  she  never  informed  her 
son  of  the  delivering  up  and  destruction  of  the  bond,  until  some 
time  in  the  year  1886. 
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In  support  of  the  bill,  Mr.  Ransom  deposed  as  follows:  that 
in  November  1626,  Bayly  informed  him  that,  having  had  occasion, 
recently,  to  search  amongst  his  papers,  he  had  found,  to  his 
great  surprise,  Mrs  Bedingfield's  note  of  band,  which  ought  to 
have  been  given  to  her  when  she  paid  him  the  last  money  due 
upon  it,  and  that,  upon  searching  for  her  annuity-bond,  he  was 
not  able  to  find  it,  and  was,  therefore,  apprehensive  that  he  had 
given  it  to  her,  by  mistake,  instead  of  the  note.  In  consequence 
of  which.  Ransom,  at  Bayly's  request,  called  with  him  upon  Mrs. 
Bedingfield,  on  or  about  the  16th  of  November,  1825,  and  Bayly 
then  requested  her  to  let  him  see  the  paper  which 'he  had  deliv- 
ered to  her  upon  the  occasion  of  her  paying  him  the  last  instal- 
ment of  the  premium.  To  which  request  Mrs.  Bedingfield  made 
answer  that  she  could  not  do  so,  as  she  had  burnt  it  Whereupon 
Bayly  said  he  was  sorry  to  hear  her  say  so,  as  that  paper  was  the 
annuity-bond  which  he  had  delivered  to  her,  by  mistake,  instead 
of  her  note  of  hand :  that  Mrs.  Bedingfield  then  declared  that, 
immediately  on  her  return  home,  she  had  thrown  it  into  the  fire 
and  burnt  it,  without  looking  at  it,  under  the  impression  that  it 
was  the  promissory  note,  adding  that,  if  she  had  been  aware 
that  it  was  the  bond,  she  would  have  returned  it :  that,  upon  her 
saying  this,  Bayly  requested  her  to  remedy  the  mistake  by  exe- 
cuting another  bond ;  but  which  she  declined  doing.  A  letter 
also^  of  the  8d  of  December,  1825,  from  Mrs.  Bedingfield  to 
Ransom,  was  proved.  It  contained  the  following  passage: 
"  Since  you  and  Mr.  Bayly  called  upon  me,  I  have  reflect- 
ed on  the  business,  and  I  consider  *that  the  destruction  [*88] 
of  the  bond  was  an  accident :  and,  as  I  should  be  sorry  Mr. 
Bayly  should  be  a  sufferer  by  the  mistake,  I  shall  never,  directly 
or  indirectly,  mention  the  affair  to  my  son :  therefore  the  annuity 
is  as  secure  as  ever.*^  Another  letter  also  was  proved  from  Mrs. 
Bedingfield  to  Ransom,  dated  the  6th  of  January,  1826,  in  which 
she  adcnowledged  that  she  had  received  the  promissory  note, 
which  he  had  sent  to  her  by  Bayly's  desire. 

At  the  hearing  of  the  cause,  Mr.  (?.  Bicharcb  and  Mr.  Pitnam^ 

for  the  defendants,  said  that  the  acts  or  the  declarations  of  one 
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obligor,  were  not  evidence  against  a  co-obligor,  and,  therefore, 
the  evidence  above  mentioned,  was  not  admissible  as  against 
James  Bedingfield. 

Mr.  Knight  Brwoe  and  Mr.  Koe^  for  the  plaintiff: — The  bond 
is  proved  to  have  existed,  and  the  answer  admits  the  fact  of  its 
destruction ;  then  the  declarations  of  one  of  the  co-obligors  as  to 
the  circumstances  of  its  destruction,  become  admissible  against 
the  other  co-obligor.  Gilb.  Ev.  edit  1769,  p.  57:  Whiieomb  v. 
Whitiiig^ia)  Perham  v.  Eaynal^{J>)  WyaU  v.  £Fod$on,{e)  Burhigh 
V.  SioU,{d)  Pritchard  v.  Drcq)er,{e)  Nottidge  v.  Pnchard,{/)  Jacl> 
son  V.  Favrbankf{g)  Saliem  v.  Mdhudah^Qi) 

Mr.  (?.  Richards^  in  reply : — Declarations  by  one  of  sevoral 
persons  mutually  interested,  are  admissible  when  autho- 
rized by  the  ^nature  of  the  joint  interest,  as  in  the  familiar    [^d] 
instance  of  partners:  but,  here,  the  act  of  one  obligor  is 
tortious  and  unauthorized  by  the  joint  interests 

The  Vice-Chancellor: — ^It  is  not  necessary  to  enter  into  the 
question,  how  far  the  declaration  of  one  obligor,  as  to  an  act  said 
to  be  tortious,  would  be  evidence  against  a  co-obligor. 

Put  this  case :  a  bond  is  lost,  without  saying  anything  about  de- 
struction ;  but  it  is  out  of  the  plaintiff's  possession,  and  he  cannot 
get  it.  Suppose  one  co-obligor  says :  "  I  admit  it  is  in  my  pos- 
session:*' would  not  the  court  have  jurisdiction  to  make  a  decree 
against  that  obligor  ?  It  would  be  singular  if  the  court  should 
have  the  power  to  make  a  decree  against  the  one  and  not  against 
the  other,  when  the  liability,  if  it  exists  at  all,  is  joint  I  cannot 
see  why,  in  such  a  case,  a  decree  should  not  be  made  agtdnst  both. 

The  answer  represents  that  ^e  bond  is  destroyed,  but  says 
that  it  was  destroyed  under  other  ciroumstances  than  those  al^ 

(a)  Dong.  653.  (e)  i  Vivm,  h  MyL  191. 

(&)  3  Biag.  306.  (/)  8  Bligh,  493. 

(6)  8  Bing.  309.  (^)  3  H.  Black.  940. 

(<0  8  Bun.  A  Groi.  Sei  (A)  AmbL  847. 
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leged  by  the  bill.  There  may  be  a  set  of  circumstanoes  stated, 
is  to  that,  by  the  bill,  which,  in  the  defeDdant's  view,  it  may  be 
very  material  to  trarerae.  But  atill  the  joint  and  seyeral  answer 
admits  the  destrnotion,  though  it  represents  that  it  took  plaoe 
nnder  circumstanoes  diilerent  from  those  stated  by  the  bill* 
But,  if  the  destruction  is  admitted  to  have  happened  in  any  man« 
ner,  the  court  has  jurisdiction,,  and  the  evidence  ought  to  be  ad" 
mitted  against  both  the  obligors. 


Another  objection  made  for  the  defendants,  was  that,  as  the 
only  ground  for  the  plaintiff's  suing  in  a  court  of  equity, 
was  that  the  bond  had  been  destroyed,  he  *ought  to  haVe  [^MO] 
annexed,  to  his  bill,  an  affidavit  of  that  fact,  or,  at  all 
events,  that  the  bond  was  not  in  his  custody.  In  support  of  that 
objection,  the  following  authorities  were  cited :  Mit£  on  Plead. 
4th  edit ,  pages  54  &  124 ;  Whitchurch  v.  Oolding^{a)  Wabmley 
T.  (Md,(f>)  East  India  Company  v.  Boddam,{c)  Auon,,{d)  Whi^ 
fidi  V.  Fau88et,{e)  Mossop  v.  Eadon^iJ)  Macartney  v.  Oraham^i^) 
Hansard  v.  Bobinson^iji)  Dormer  v.  F(}rie9cve.{%) 

TfitE  Yics-CHAi9<7XLiiOB:— ^The  answer  admits  the  destruction 
of  the  bond.  All  that  it  disputes  is  the  circumstances  under 
which  it  was  destroyed.  If  the  answer  admits  the  destruction 
to  have  taken  place,  no  matter  how,  the  court  has  jurisdiction ; 
and,  therefore,  the  objection  tot  want  of  the  affidavit,  must  be 
over-ruled. 


The  objections  having  been  over-ruled,  the  hearing  of  the 
cituse  was  proceeded  with ;  and,  finally,  his  honor  pronounced  a 
decree  declaring  that  the  plaintiff,  as  Bayly's  executor,  was  en- 

(fl)  S  p.  W.  541  (/)  16  Ym.  430. 

9)IY«B.d4L  (^ilntt^YoilLSSft. 

(e)9yea464  (^  <l  Bwa.  A  Qren.  Stk 

MSAtitll.  (4SAtt.l8i. 
ifi)  1  T«a  SSI 


OiiaE&  m  GBASaSSLYi. 


Qaoteaa  «  OewKbea. 


•n«r<-     •;.; 

!.;    ■. 

•  f»j;  '>  ,    Ml 

':-<I»i 

r*4i] 

.'  t 

^iMj  bj  wtue  of  thetboiad,  laajnaniiiiity.bf  6Q]^(and<ord^rM«lui 
adooant  to  bettaken  of  the  arrears  of  I  the  sqauIAj  wUti  iotereat 
mi  42.<p€nr  oenk(«)[l]  and  the  amoaAt  to  befeood  diie  foKprimi- 
fkl'e^d  iatenest  (ool  however  eKCdeding^ the peoaltyfof  the  biMid) 
Ib'be^aid  bjitfaedefendimtatottbeplaiiM^  hd 

.  r  ;i  (-    i   ..r  •■•.!,       ,    ...I'  i'-r  •>.•   "i:  .;    i/J' 
?■•'        ,1    »(l  I   !'  •;♦  /fft  ••;     ■  !■.  i    ,\    •  •    vf  I   ,T'<* 

♦Goodman  v.  CooMBEa 

ElVjSth-ICwftk  •  .  ••    J  .i   .■•,-:•  '     !     :  ..:  ■  .-/  :.  ,  .:    ,J    ^    ••      .../ 

)r  decf^  th?  pli4ntiff  died,;  ^fl^,onq  of  (tb^  defi^ndi^^,  filed^a  b|ll  of  reyiYOlC 
Af f^kst  hia  executory,  bu^  for  several  monthBi  neglected  to  obtain  an  order  to  r»-' 
'^ve.  '  The  cioart  gave  the  executors  litiefty  to'  reviTe  the  stdt;  tf  ihe  lilaintiir  iii 
i^e'biu'6ftevivor,  shbtadnottoviyeitWlthhia^eek;  ;h 

^^.    ^••M      M^      •  .*  •■•••:,  .    V,-;:     -w:   ;.  >-       .  ,    .     J.I  ..  ,1,1s 

.iiOBr*e29tbof Septem^A^899,  aqdi^r4epw,  W.SIa<ie|>thf 
|^»)iflf,inlih9original'^iV^4  vPa^beT^h  9'f.Mai?di\of,16i^ 
Goodman,  one  of;  the  4efQo4&zvta  ia  ,|hat  BXJ^it^  A}*p4  ^  bill  .of  x^ 
vivor  against  his  executors  and  the  other  surviving  parties  to  the 
SPBgii^,  flilit,  bat  did  nqt.  <)b^fuii  m  or^WTr  ftC  ^Yiyor. ,  i  ](q  pwae- 
^UPl^Qeofwbichi  ,,  ...     .i,...,.|    .    ,.  .,   ,,.^  i,  ), 

4^ttAfifJapuarjr,  1841,  iw  jt|^;.AfltJiQrity.^^^n..TPi^Pffi;ted!.c«^, 
(?ord(w  V.  Bertram,  Eeg.  Lib.  A.  1815,  fos.  870  and^^i^J,  1^ 
Goodman  should  obtain  an  order  to  revive  within  a  week  after 
the  service  of  the  orderto  be  made  on  the  motion,  or  that  the 

a  ^'^i  l^«***^  '^-  -^^'^  ^  7r9?-  ,If I-  tP-,  3^29 ;  ,^y* jv.  jPrio,  ante,  VoL  VIII^ 
p.  678 ;  and  3  &  4  Will  4^  o.  42/  ^  i^be  minutes  of  the  decree  oonti&ined  no  direction 
fiP^ii'^milatabon  of  interest: ^[iiOttabif^; \Mkio  ttU tittAlnW^A^ excebdi^if  <hi' 
penalty  of  the  bond. 

nt  ».  ,«v  I>MS) Y  M  V/   n  n  (^,^ 

[1]  After  the  deatbof  »  pmo^k^iWh^^M  oorenanted  to  paj.aw  aiHi«itr,(  j|  mit 
was  inatitnted  for  tllB.  adnuDuilratiaii  qf  ^  assets^  pending  which  Ihe  annailx  (^me 
In  arrear.  The  court  refiiB^^to  jOtowia^rest  on  the  airean.  i^yUMnf  ▼«  ^rfoni^ 
16  Sim.  272.(a)  ,VHr.  .vmV  t  (•,) 
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SlMiltnMrs  T.  HallUar. 


defendavtRj  SiftdcPs'  dDeouton^  shoi^d .  be )  a^  Hbeity;  to .  draw  vp 

On  the  8tbo(f  Mk«Qby<9ioei(ilm8ii^.nci«;}M 

The  Vio6*ObqnceJkk\  on 'tlke;iq9|ditotiDDio£  Mrt  Bagehm^  om 
dered  the  soit  to  fast  revived.     >      .        ;  i 

Beg,  Lib.;A;.ia4(V»f<A  271iiadi60L     .  ;.  ;  .:  ,,, , . 

1841:  6tli  March. 

Testator  gave  lag^lMt*  trait^i  ia  tnu*  for  hlft4atighteri  fSirtheir  aepanto  nso 
for  their  livet.  and,  after  their  deaths,  for  their  children.  B/  a  codicil,  after  recit- 
ing that  he  h^  /^ttled,  Qn  U|b  da^hter%  .(brt^a  .which  he  p^as  ^tisfled  his  |»t>* 
perty  woald  allow  of  beipg  increased,  he  gave,  to  each  of  toemi  SOOt,  which  he 
directed  not  to  be  itottled;  but  to  be  paid!  to  them.  I^y  i'sebotid  codicil,  he  garr^ 
to  his  wife^  3,0001  {a  Ueu  of  I.OOOK  wUIdh  he  had' gfv«ti  her! l^  his  wUl;  Hit 
property  proved  Insulfioiient  to,  pi^  the  il^g^ciB  ipi  ^U« , ,  9el4  that  ^e  legadep 
given  by  the  first  codicil,  wer^  .ppstpooe^  to  the  Jleg^cies  given,  to  the  daughters^ 
by  the  will,  and  also  to  the  legacy  given,  to  the  wife^  by  ^he  second  codicil 

The  bill  in  tUs  datjise  was  filed  by  Msirth^  the  wife ^df  the  de^ 
fendant  Joseph  StammefEr,  by  heir  ti€ixt'frietid,  on  behalf  of  her^ 
self  and  all  other  the  unsatisfied  |)ectitiiarjr  legatees  of  John 
Hallilej,  her  late  father. 

The  testator  by  his  will;  ddted  the  Ist  of  J^anci,  1827,  gftve  t6 
his  wife,  Sarah  H^lliley,  the  sum  of  1,00021  in  lieu  of  dower,  and 
the  sum  of  4,0002.  to  trustees,  in  trust  for  the  plaintiff's  separate 
use  for  life,  and,  Aiter  her  decieade,  'in  trust  for  her  ehildi^n ;  aiiid 
he  gave  suras  of  the'^me  ati^ouht  upo&  like  trusts  for'thebebcK 
fit  of  his  four  other  daughters  and  their  children.  By  a  codicil 
dated  the  28th  of  January^  l^S^/after  recita^  that,  by  his  will. 
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Stammera  ¥.  HaUUej. 

he  had  given  to  or  settled,  upon  his  five  daughtera,  fortanes  in 
money,  which  he  was  satisfied  his  property  would  allow  of  being 
increased,  he  gave,  to  each  of  them,  the  sum  of  60021,  and  di- 
rected It  to  be  paid  to  them,  with  interest  at  61  per  oent,  with- 
out being  settled  on  them,  by  two  equal  instalments^  one  at  the 
expiration  of  one  year,  and  the  other  at  the  expiration  of  two 
years  after  his  death.  The  testator  made  another  codicil,  dated 
the  29th  of  May,  1828,  by  which,  after  reciting  that  he  had^  by 
his  will,  given,  to  his  wife,  a  legacy  of  1,000JL,  he  revoked  that 
legacy,  and  bequeathed  to  her  a  legacy  of  8,0002.  in  lieu  of  it 

The  testator  died  on  the  16th  of  August,  1828.    His 

[*48]    assets  having  proved  insufficient  to  pay  the  legacies  *given 

by  his*  will  and  codicils,  in  full,  one  question  in  the  cause 

was  whether  the  legacies  given  by  the  first  codicil  were  to  be 

postponed  to  those  given  by  the  will. 

Mr.  Jacob  and  Mr.  Prtndergast^  for  the  plaintiff  and 

Mr.  Knighi  Bruce  and  Mr.  Mmsley^  for  defendants  in  the  same 
interest,  said  that  as  the  testator,  in  the  codicil  in  which  he  gave 
4he  additional  legacies  to  his  daughters,  had  expressed  his  satis- 
ftction  that  his  property  would  allow  of  the  fortunes  which  he 
had  provided  for  them  by  his  will,  being  increased,  he  had  de» 
clared,  in  effect,  that  he  did  not  intend  those  additional  legacies 
to  be  paid,  unless  his  property  should  be  more  than  sufficient  to 
pay  the  legacies  given  by  the  will,  in  full.  They  relied  on  Th$ 
Attarnetf-gmaral  v.  i2o&i»A.(a) 

Mr.  Oirdlesione  and  Mr.  Ooulbum,  for  the  defendant,  Joseph 
Stammers,  contended  that  the  legacies  given  by  the  will  and 
those  given  by  the  codicils,  were  to  be  paid  pari  passu.  They 
cited  Beeston  v.  £oaih,{b)  and  Blmver  v.  Af<>rret^{c)  and  added  thai 
the  passage  io  the  first  codicil,  which  had  been  relied  on  by  the 
{daintiff *&  counsel,  expressed  nothii^  more  than  what  was  in  the 

(«)2P.W.38.  (fiAiUdiLUl.  i6)2Tc0L42O. 
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Stammen  ▼.  HallUey. 

mind  of  erearj  testator^  and  was  the  natural  inferenoe  from  the 
act  of  giviag  legacies;  for  every  testator  was  satisfied  that  his 
property  would  be  fully  sufficient  to  pay  all  his  legacies :  that 
iSie  language  of  the  testator  ia  ITie  Attorney-general  v.  Bobine^  di^ 
fered,  materially,  from  that  used  by  the  testator  in  the 
present  *case ;  for,  there,  the  testator  said  merely  that  he  [*44] 
apprehended  that  there  would  be  a  surplus  of  his  personal 
estate;  so  that  he  expressed  a  doubt  upon  the  subject,  and  it  was 
to  be  inferred  that  he  bad  given  the  further  legacies  with  refer- 
ence to  that  doubt;  but^  in  the  present  case,  the  testator  said  that 
he  was  satisfied  that  his  property  would  be  more  than  suiBcient 
to  pay  the  legacies  given  by  his  will :  that^  at  all  events,  there 
was  DO  ground  whatever  for  contending  that  the  legacy  of  8,0001 
given  by  the  second  codicil,  was  to  be  paid  in  priority  to  the  le* 
gaoies  given  by  the  first  oodiciL 

ThsYic^Chancbllor: — ^I  have  read  through  the  will  and  co- 
dicils, and  I  can  not  say  that  I  see  any  substantial  distinction  be- 
tween this  case  and  the  case  of  The  Attarney'general  v.  Bobina. 

It  is  observable  that,  in  that  case,  the  M.  B.  says  that  the  le- 
gacies at  the  latter  end  of  the  will,  were  given  on  the  presump- 
tion diat  there  would  be  a  surplus;  and,  afterwards,  he  says  that 
the  codicil  must  be  taken  as  part  of  the  will.  But,  in  the  codi- 
<nl,  tbe  testator  provides  for  there  being  a  deficiency ;  which  does 
not  show  that  he  had  a  very  strong  presumption  or  apprehension 
that  there  would  be  a  surplus. 

However,  tiiat  case  is  so  lilcc  the  present,  that  unless  it  in- 
volves some  dear  violation  of  principle,  (which  I  do  not  think  it 
does^)  I  must  be  bound  by  it 

Here  the  second  codicil  does  not  increase  the  fund,  nor  does  it 
show  that  the  testator  had  dtered  the  view  which  he  took  of  the 
amount  of  his  property  when  he  made  his  first  codicil, 
bideed  the  second  codicil  confirm8(a)  *the  first,  as  it    [*^45] 

^)Tbe  aeooii4  MdicQ,  m  set  forth  m  the  brieC  with  whieh  akme  liie  Reporter 
mm  fwaUied,  eortnian<  M  expiefi  oooilnnaaott  of  the  Snrt. 
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Stood  at  the  timei  that  is,  with  the  expressioii  of  Batia&otioQ  ia 
it  Therefore,  if  there  is  any  distinction  between  this  case  and 
The  AUomey-general  v.  Bdbins^  this  case  is  the  stronger  one  for 
holding  that  the  legacies  given  by  the  first  codicil,  are  postponed 
to  those  given  by  the  will,  and  also  to  the  S|0002L  given  by  the 
second  codicil. 


Upton  v.  Sowton. 

Practice. — Anawer. 

1841 :  8th  March. 

A  plaintiff  haying  died  before  the  defendant  had  answered,  his  repreeentatiTe  Sled 
a  bill  of  reTiTor  and  tupplement)  prajing  that  the  defendant  might  answer  it,  and 
also  the  original  bill  The  defendant  pat  in  an  answer,  wbioh  was  intituled  as 
his  answer  to  the  original  bill  of  the  plainti£(  *'  sinoe  deceased."  The  answ«r 
was  ordered  to  bo  taken  off  the  file. 

Before  the  defendant  had  answered  the  original  bill,  the 
plaintiff  died.  His  personal  representative  then  filed  a  bill  of  re- 
vivor and  supplement,  praying  that  the  defendant  might  answer 
it,  and  also  the  original  bill.  After  the  suit  had  been  revived, 
the  defendant  put  in  an  answer,  which  he  intituled  as  his  answer 
to  the  original  bill  of  the  plaintiff,  "  since  deceasecU^  Mr.  Lowndes 
now  moved  that  the  answer  might  be  taken  off  the  file,  for  irreg- 
ularity. He  said  that  no  indictment  for  perjury  could  be  sus- 
tained upon  it.    He  also  referred  to  Ttgers  y.  Lord  Audky.{a) 

Mr.  Benshaw^  contra^  said  that  the  answer  stated,  in  the  body 
of  it,  that  the  suit  had  been  revived.  He  cited  Sayk  v.  QrO' 
hara.{b) 

[*46]        *The  Yice-Cuancellob  said  that  a  plaintiff  had  a 
right  to  have  an  answer  rightly  intituled ;  that  the  answer 

(a)  Ank,  YoL  IS.  p.  408.  (1)  Ank,  YoL  Y.  p^  8. 
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Simeon  v.  Davis. 

whioli  had  been  filed,  purported  to  be  an  answer  in  a  suit  which 
had  wholly  abated,  and,  therefore,  the  title  was  wrong.  But,  as 
the  second  suit  was  described,  in  the  notice  of  motion,  to  have 
been  commenced  by  bill  of  revivor  only,  and  not  by  bill  of  re- 
vivor and  supplement,  his  Honor  made  the  order  without  costs. 


SiincoN'  V.  DAVia 


Practice. — Injunction. — Impertinence. — Answer^ 

1841:  9tb  March. 

ExoeptioDS  to  an  answer  for  knperiineBoe  can  not  be  shown  as  eauae  i^^ainst  dis- 
solving a  special  injanction. 

An  injunction  had  been  obtained  ex  parte.  The  answer  hav- 
ing been  filed,  a  motion  was  now  made  to  dissolve  it 

Mr.  Keene^  for  the  plaintiff,  showed  exceptions  taken  to  the 
answer  for  impertinence,  as  cause  against  dissolving  the  injuno* 
lion.    He  cited  Raphael  v.  Birdwood,{a) 

Mr.  Jaooh^  for  the  defendant,  said  that  exceptions  to  an  answer^ 
whether  taken  for  impertinence  or  for  insufficiency,  could  not  be 
shown  as  cause  against  dissolving  a  special  injunction :  that,  in 
the  case  cited,  the  injunction,  though  said  to  have  been  special, 
could  have  been  nothing  more  than  the  common  injunction  which 
had  been  extended  to  stay  trial. 

The  Vice-Chanckllob  :—  Under  the  new  orders  of  the  court, 
an  answer  cannot  be  referred,  generally,  for  impertinence, 
but  the  matter  'alleged  to  be  impertinent,  must  be  speci-     [*47] 
fied  by  way  of  exception.    Why  then  may  not  the  an- 
swer in  this  case  be  taken  as  an  answer,  disregarding  those  parts 
of  it  which  have  been  exceptcvi  to  as  being  impertinent? 

I  see  no  reason  why  this  motion  should  not  be  proceeded  with, 
(a)  1  Swanst  228w 
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CaateUMii  v.  BhuneittbaL 

OastblIiAIN  t;.  Blumsnthal. 

PfQxiicit. — Affidavits. — Injunctum, 

1841:  9th  March. 

On  showing  eanse  against  dissolTlDg  an  Injanotion,  the  plaintiff  cannot  read  affida- 
vits to  prove  allegatioDS^  in  the  bill,  of  matters  of  fiieti  which  the  answer  neither 
denies  nor  admits. 

An  order  nisi  to  difisolve  the  common  injunction  haying  been 
made  on  the  coming  in  of  the  answer, 

Mr.  Knight  Bruce  and  Mr.  L.  Wtgram,  on  showing  canae 
against  the  order  being  made  absolute,  tendered  an  affidavit  to 
prove  allegations  in  the  bill  as  to  which  the  defendant  said  he 
did  not  know  nor  could  he  set  forth  whether  they  were  true  or 
not  They  cited  Morgan  v.  Ooods^{a)  Hodgson  v.  Deanytp)  and 
an  unreported  case  of  Ord  v.  W7iite,(c)  before  the  Master  of  the 
Boils  in  the  winter  of  184:0,  in  which  the  question  as  to  the  ad* 
missibility  of  affidavits  to  substantiate  allegations  in  the  bill,  as 
to  which  the  ansVer  stated  that  the  defendant  was  ignorant,  was 
much  discussed ;  and  the  Master  of  the  Bolls,  though  he  decided 
the  motion  independently  of  the  affidavits,  yet  said  that,  as  the 
point  had  been  much  discussed,  he  would  express  his  opinion 
Ihat  the  affidavits  were  admissible. 

[*48]        *Mr.  Jaoch  and  Mr.  Baoon^  contra,  objected  to  the  af- 
fidavits being  read,  and  cited  Barrelt  v.  Ticilde.{d) 

The  Yioe-Chanoslhr  said  that  the  opinion  of  the  Master  of  the 
Bolls  was  extra-judicial,  as  he  decided  the  case  independently  of 
the  affidavits:  that  a  party  who  moved  for  an  injunction,  or 
showed  cause  against  the  dissolution  of  it  on  an  answer,  was 
bound  by  the  answer :  that  it  had  been  repeatedly  decided,  and 
he  considered  it  as  settled,  that  affidavits  to  prove  facts  as  to 

(a)  3  Mer.  10.  (e)  Sinoe  reported  in  3  Beav.  367. 

(&)  2  Sim.  i!  StiL  ttl.  (4  /aci  164. 
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Tnratr  ▼.  Trelawny. 


whioh  a  defendant  stated  he  waa  ignorant,  were  not  admissible, 
especially  in  a  case  like  that  before  him,  in  which  the  plaintiff 
was  showing  cause  on  merits  confessed  in  the  answer.  His 
Honor  added  that,  in  Hodgson  y.  Dean^  Sir  J.  Leach  seemed  to 
think  that  it  was  a  mere  accidental  omission  to  state  the  fact  as 
to  which  the  affidavit  was  received. 


*T0RNKE  V.  Trklawky.  [*49] 

Bankrupt, — Assignee, — Purchase  of  Bankrupt  Property. — Breadi 
of  trust — Principal  and  agent — Lackes.-^Lengih  of  Time. 

1841 :  10th,  lltli,  12th,  13th  and  15th  March. 

Ha  JanoAiy  1820,  A.  and  B,.  who  held  more  than  a  third  of  the  shaiea  in  a  ChnUah 
mine^  which  was  then  a  losing  conoern,  and  the  shares  were  of  verj  little  if  any 
valae,  became  bankrapt  At  a  meeting  of  the  other  shareholders,  held  in  Feb- 
roary,  at  which  G.,  though  not  then  a  shareholder,  was  present  it  was  resolved, 
|a  ofder  to  preyent  the  mines  lh)m  being  abandoned  and  the  injaiy  which  the 
neighborhood  would  fostain  thereby,  that  a  new  company  should  be  formed, 
consisting  of  old  shareholders  and  of  persons  who  might  be  inclined  to  purchase 
diares  in  the  mine,  and  that,  for  the  security  of  the  latter,  the  mine  should  be 
sold  under  a  decree  of  the  Court  of  Stannaries,  and  the  debts  of  the  mine  paid 
with  the  proceeds.  Shortly  afterwards,  O.  was  appointed  assignee  of  the  bank* 
f«pts;  and  then,  in  order  to  avoid  the  responsibility  of  continuing  to  hold  their 
•hares,  he  relinquished  them  under  counseVs  advice.  AfCerwards  the  shares 
were  disposed  of  amongst  old  and  new  adventurers,  and  G.,  who  had  proposed 
to  the  trustees  for  the  defendant,  then  a  minor,  to  take  some  of  the  shares,  agreed 
to  take  eleven,  for  himadf  and  friends;  and  about  the  same  time  the  trustees  au- 
thorized him  to  take  four  shares  for  the  defendant.  The  mine  was  afterwards 
■old,  in  the  Court  of  Stannaries,  to  G.  on  behalf  of  the  new  company;  the  pur- 
«hsse  money  was  paid  into  court,  and  then  applied  to  pay  the  debts  of  the  mine. 
Soon  afterwards  the  defendant  came  of  age ;  and  his  agents  paid  G.  for  the  four 
shares  at  the  rate  at  which  he  had  purchased  the  eleven,  and  the  four  shares 
were  transfBrred  into  defendant's  name.  The  mine  •continued  to  be  a  losing  con- 
oem  to  the  new  company,  until  after  they  had  preyailed  on  defendant  who 
WM  the  owner  of  the  freehold,  to  accept  a  surrender  of  the  lease  under  which  it 
bad  been  held,  and  to  grant  a  new  lease  ai  reduced  duea^  and  including  new  mining 
gremd.  Afterwards  G.  was  removed  from  the  assigneeship,  and  a  renewed  com- 
mission was  issued,  under  nhkSb,  the  plaintiff  was  chosen  assignee  of  the  bank* 
raptor 
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KotwithstaodiDg  the  term  granted  by  the  old  lease  had  long  expired,  and  the  d«» 
fendant  had  no  knowledge  of  the  bankruptcy,  and  fifteen  years  had  elapsed,  dar> 
ing  which  there  had  been  a  large  expenditure  on  the  mine,  the  court  declared 
the  defendant  to  be  a  trustee  of  his  shares  id  the  mine,  including  the  new  ground, 
and  decreed  him  to  account  for  and  pay,  to  the  plaintiff,  the  profits  thereoC 

This  case  arose  out  of  the  transactions  stated  in  Turner 
[*50]  y,  Hillf  Turner  v.  Tyache  and  Turner  v.  Borlase,  *reported 
ante^  Vol.  XL,  pages  1,  16,  and  17.  Those  cases  came 
before  the  court  on  the  argument  of  demurrers,  and,  therefore, 
in  the  reports  of  them,  the  allegations  in  the  bill  were  stated 
as  &cts.  This  case,  however,  was  brought  to  a  hearing,  and 
therefore  it  will  be  necessary  to  state  the  facts  as  they  appeared 
from  the  evidence  in  the  cause. 


In  and  before  1819,  Messrs.  J.  and  T.  Oundry  were  the  own- 
ers of  more  than  one-third  of  the  shares  in  certain  mines  in 
Cornwall,  which  were  held  for  terms  of  years  ending  in  1881^ 
which  had  been  granted  by  George  Wooloombe  and  George 
Leach,  the  trustees  under  the  will  of  the  defendant's  late  father. 
At  the  end  of  1819  and  the  beginning  of  1820,  the  Messrs.  Gun- 
dry  were  much  embarrassed  in  their  circumstances,  and  were 
greatly  indebted  to  the  mines ;  and,  owing  principally  to  their 
embarrassments  and  mismanagement,  the  mines  were  a  losing 
concern  ;  and  there  was  reason  to  apprehend  that  the  working 
of  them  must  cease. 

In  the  early  part  of  January,  1820,  the  late  Mr.  Grylls,  who 
was  a  gentleman  of  considerable  influence  and  property  in  the 
neighborhood,  exerted  himself  to  keep  the  mines  in  work,  as  they 
afforded  employment  to  a  great  number  of  laborers,  and  tended 
to  promote  the  trade  of  the  neighboring  town  of  Helston.  Ac- 
cordingly, on  the  6th  of  January,  1820,  he  wrote  to  Mr.  Henry 
Woolcombe,  the  solicitor  to  the  trustees,  stating  that  the  mines 
could  not,  at  the  then  price  of  tin,  be  worked  so  as  to  do  more 
than  pay  their  expenses,  that  the  trustess  must  feel  the  necessity 
(if  they  could  not  give  immediate  assistance,)  of  pronaising  that 
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4be  matter  should  be  taken  into  oonsideration  as  soon  as 
the  defendant^  *the  tenant  in  fee  under  the  will,  (but  who    [*51] 
yrsiB  not  then  quite  of  age,)  should  attain  21,  and  that  an 
abatement  in  the  dues  payable  for  the  mines  would  induce  the 
adventurers  to  continue  the  working  of  them  with  spirit. 

On  the  20th  of  January,  1820,  a  commission  issued  against 
Thomas  Gundry,  and,  on  the  same  day,  a  commission  issued 
against  John  Gundry,  under  which  they  were  found  bankrupts 
respectively.  On  the  24th  of  the  same  month,  a  joint  commis- 
sion issued  against  them,  under  which  also  they  were  declared 
bankrupts. 

On  the  6th  of  February,  1820,  a  meeting  of  the  adventureis 
was  held,  at  which  Grylls,  though  he  had  then  no  interest  in  the 
mines,  was  present;  and  it  was  then  resolved,  as  the  only  mea* 
sore  that  could  prevent  the  mines  from  stopping,  that  at  least 
onc'half  of  them  should  be  offered  for  sale  at  the  price  of  60011 
per  share ;  and,  in  case  that  one-half  could  be  disposed  of  at  that 
rate,  it  was  proposed,  for  the  security  of  the  new  adventufers, 
that  the  mines,  materials,  and  halvans  should  be  sold  by  the  de« 
eree  of  the  vice-warden  of  the  Stannaries,  and  entered  upon  as 
on  the  1st  of  February  then  instant,  clear  of  all  debts  and  de* 
mands  contracted  before  that  day ;  that  the  amount  of  shares  to 
be  sold  to  new  adventurers,  should  be  paid  into  the  vice-warden's 
court;  that  the  sum  which  might  be  raised  from  John  Gundry's 
shares  should  be  appropriated  to  pay  the  amount  due  from  the 
mines  to  the  end  of  October  then  last;  that  the  old  adventurers 
who  should  continue  their  shares,  should  give  an  undertaking,  to 
the  vice-warden,  to  pay  their  proportions  of  the  deficiency  which 
might  remain  due,  from  John  Gundry,  after  the  produce  of  his 
shares  should  have  been  appropriated  as  above;  that 
communication  *should  be  made,  to  Mr.  Grylls,  respect-  [*62] 
ing  the  purchase  of  the  half  of  the  miues  agreed  to  be 
offered  for  sale,  and  that  he  should  be  requested  to  correspond 
with  such  persons  aa  might  be  willing  to  become  purchasers 
thereof!  and  that  the  adventurers  present  at  the  meeting  would 
endeavor  to  dispose  of  some  part  thereof  amongst  their  friends. 
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Mr.  Orylls  did  not  sign  these  resolutions ;  but,  in  conaeqiieno6 
of  them,  he  applied  to  several  persons  to  take  shares  in  the  mines ; 
but  neither  he  nor  any  of  the  adventurers  could  then  dispose  of 
any  of  the  shares. 

On  the  15th  of  February,  1820,  Grylls  and  Charles  Bead  were 
chosen  assignees  of  John  Gundry's  separate  estate ;  and  the  cre- 
ditors present  on  that  occasion,  authorized  the  assignees  to  relin- 
quish J.  Gundry's  shares  in  the  mines,  to  the  other  adventurers. 

On  the  16th  of  February,  1820,  another  meeting  of  the  adven- 
turers was  held,  at  which  also  Grylls  was  present;  and  it  was 
then  resolved  that  the  principal  creditors  of  th«  mines,  should 
immediately  petition  the  vice- warden  of  the  Stannaries  for  a  de» 
cree  to  procure  the  pajrment  of  the  sums  due  to  them ;  and  thai 
they  should  represent,  to  the  vioe-warden,  at  the  same  time,  thai 
there  was  a  great  number  of  other  creditors^  and  request  him  to  ap* 
point  a  day  for  the  proof  of  their  claims  before  his  secretaryg 
with  a  view  to  have  a  decree  for  the  sale  of  the  nunes,  materi* 
als,  and  halvans,  for  the  purpose  of  defraying  the  whole  sum 
which  might  be  due ;  that  the  vice- warden  should  be  then  peti- 
tioned for  a  decree  to  sell  the  mines,  &c.,  in  one  lot ;  that  the 
proceeds  of  the  sale  should  be  paid  into  the  vice-warden's  cour^ 

and  be  considered  in  precisely  the  same  situation^  with 
[*6S]    respect  to  the  claims  of  the  creditors,  as  *the  mines,  &a, 

would  have  been  if  no  sale  had  taken  place. 

On  the  18th  of  February,  1820,  Grylls  and  Bead  were  chosen 
assignees  of  Thomas  Gundry's  separate  estate,  and,  on  the  28rd 
of  the  same  month,  they  were  chosen  assignees  of  J.  and  T.  Gun* 
dry's  joint  estate. 

On  the  18th  of  that  month,  Grylls  and  Bead  relinquished,  to 
the  continuing  adventurers,  the  shares  of  both  John  and  Tbo* 
mas  Gundry  in  the  mines,  in  order,  as  the  answer  alleged,  to 
protect  themselves  from  the  future  responsibility  which  they 
would  have  inouned,  to  a  great  eontent^  if  lhey»  as  assignees  of 


CASES  IN  CHANCERY.  4? 

Turner  t.  Trelawiqr* 

iDsolTent  estates^  had  coDtinued  adventttrere  in  the  mines,  and 
from  which  they  had  no  prospect  of  being  otherwise  relievedi 
after  the  refusal  of  so  many  persons  to  take  shares  in  the  mines: 
for,  as  the  defendant  believed,  the  produce  of  the  mines  did  not 
then  pay  the  expenses  thereof,  and  the  debt  on  them  then  ex* 
oeeded  the  value  thereof  and  of  the  property  belonging  thereto, 

Oq  the  23d  of  February,  1820,  another  meeting  was  held  (at 
which  also  Grylls  was  present)  between  the  old  adventurers  and 
persons  who  had  then  proposea  to  oecome  new  adventurers  in 
the  mines,  for  the  purpose  of  coming  to  an  arrangement  as  to  the 
terms  npon  which  the  new  adventurers  were  to  take  up  their 
shares ;  and  it  was  then  resolved  that  four  persons  should  be  ap- 
pointed to  value  the  materials,  halvans,(a)  &a,  on  the  mines,  two 
by  the  old  and  two  by  the  proposed  adventurers,  and  that  the 
mines(a)  should  be  sold  at  the  valuation  to  be  so  made ;  and  such 
of  the  parties  as  were  old  adventurers,  agreed  to  take 
such  additional  shares  as  were  set  ^opposite  their  respec-  [*54] 
tive  names,  and  such  of  them  as  intended  to  become  ad*  . 
venturers,  to  take  such  shares  as  should  be  set  opposite  their  re* 
spective  names :  and  it  was  further  resolved  that  immediate  mea» 
sures  should  be  taken  to  induce  the  vice-warden  to  grant  a  de* 
cree  for  the  sale  of  the  mines,  in  order  to  pay  the  debts  due  in 
January  then  last;  and  that,  in  case  of  such  sale  at  the  valua» 
tion  above  mentioned  or  at  any  higher  sum,  the  purchase  money 
should  be  paid  into  the  vice-warden's  court,  and  be  considered 
precisely  in  the  same  situation  with  respect  to  the  responsibility 
of  the  then  adventurers,  as  the  mines,  materials,  &c.,  would  have 
been  in  if  no  such  sale  had  taken  place. 

Grylls  signed  these  resolutions  as  taking  three  shares ;  and, 
on  the  29th  of  February,  he  wrote  a  letter  to  Henry  Woolcombe, 
as  the  solicitor  to  the  defendant's  trustees,  enclosing  the  last-men* 
tioned  resolutions,  and  stating  that  some  of  the  shares  which  had 
been  relinquished,  had  been  taken ;  but  he  despaired  of  finding 
persons  to  take  the  remaining  shares,  and  that  the  consequence 

(fl)8oiolMM 
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Iroald  be  that  the  working  of  the  mines  must  stop,  which  would 
be  very  injurious  to  the  defendant's  interest  and  to  the  neighbor- 
hood. 

On  the  8th  of  March,  1820,  Grylls  wrote  another  letter  to  H. 
Woolcombe,  proposing  that  three  shares  should  be  taken  for  the 
defendant.  On  the  11th  of  March,  H.  Woolcombe  wrote,  in  an- 
swer, that  he  would  desire  a  person,  named  Davej,  to  visit  the 
mines,  and  that,  if  he  recommended  the  trustees  to  purchase  the 
three  shares,  thej  would  do  so,  provided  that  Grjlls  could  ad- 
vance the  money  and  not  require  payment  until  September  then 
next    H.  Woolcombe  wrote  to  Davey  accordingly ;  and,  on  the 

15th  of  March,  Davey's  son  answered  the  letter  for  his 
[*56]    ^father  (who  was  absent  in  Wales,)  saying,  that  he  had 

shown  H.  Woolcombe's  letter  to  Captain  William  Fran- 
cis, who  had  lately  inspected  the  mines  for  some  gentlemen  in 
the  neighborhood,  and  that  Francis  thought  it  was  doubtful  whe- 
ther the  mines  could  pay  their  way,  but  that  it  would  be  advan- 
tageous to  the  lord  (meaning  the  defendant)  if  it  should  be  the 
means  of  continuing  the  working  of  the  mines,  as  the  dues  would 
more  than  pay  the  probable  loss  on  the  three  shares. 

In  the  interval  between  the  2Sd  of  February  and  the  22d  of 
March,  1820,  Grylls  prevailed  on  several  of  the  persona,  who, 
by  the^resolutions  of  the  28d  of  February,  had  agreed  to  take 
shares,  to  take  further  shares  in  the  mines;  and,  on  the  22d  of 
March,  another  meeting  was  held,  at  which  the  persons  present 
agreed  to  take  such  shares  as  were  set  opposite  to  their  respective 
names  on  the  conditions  expressed  in  the  resplutions  of  the  23d 
of  February  ;  and  Grylls  signed  the  resolutions  of  the  22d  of 
March,  as  taking  eleven  shares,  "  for  self  and  friends." 

About  this  time,  but  when  in  particular  did  not  appear,  Hen- 
ry Woolcombe  authorised  Grylls  to  take  four  shares  for  the  de- 
fendant 

On  the  28d  of  March,  an  amicable  suit  was  instituted  in  the 
vice-warden's  court,  by  certain  creditors  of  the  mines,  against 
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several  of  the  adventurers,  and  also  against  Grylls  and  Read  as 
the  assignees  of  the  bankrupts,  in  pursuance  of  the  arrangement 
whioh  had  been  made  at  the  meetings  before  mentioned. 

On  the  20th  of  April,  1820,  Grylls,  by  the  advice  of 
counsel  and  M'ith  the  oonsent  of  the  creditors  of  the  *bauk-  [*56] 
rupts  present  at  a  meeting,  relinquished  the  shares  of  the 
bankrupts  in  the  min^  and  in  the  materials,  halvans  and  other 
property  belonging  thereto,  the  previous  relinquishment  of  the 
18th  of  February  having  extended  to  the  mines  only.  Other 
adventurers  also  relinquished  their  shares  in  the  mines,  some  at 
the  same  time,  and  some  previously :  and  one  of  them,  who 
held  four  shares,  relinquished  them  in  September,  1821. 

On  the  26th  of  April,  1820,  the  separate  commissions  against 
Jobn  and  Thomas  Oundry  were  superseded. 

On  the  9th  of  May,  the  suit  in  the  vice-warden's  court  was 
heard ;  and  a  decree  was  made  directing  the  mines,  materials, 
&a,  to  be  sold  for  the  payment  of  the  debts  due  to  the  creditors 
of  the  mines.  On  the  2d  of  June,  1820,  Grylls  was  authorized, 
by  the  adventurers,  to  attend  at  the  sale  and  to  purchase  the 
mines,  &c,  on  their  behalf,  for  18,0002.  The  sale  under  the  de- 
cree was  advertised  for  the  5th  of  June ;  but,  owing  to  some 
misunderstanding,  it  did  not  take  place  until  the  following  day. 
Grylls  was  the  only  bidder  at  it,  and  the  mines  were  knocked 
down  to  him  for  18,0002.  That  sum  was  afterwards  paid,  in 
obedience  to  an  order  of  the  court,  into  a  bank,  and  applied  in 
payment,  as  far  as  it  would  extend,  of  the  debts  due  from  the 
mines. 

The  defendant  attained  21  in  June,  1820,  and,  in  November 
following,  his  agents  paid  to  Grylls  the  price  of  the  four  shares 
which  he  had  purchased  for  the  defendant;  and  those  shares 
were  then  transferred,  in  the  cost  book  of  the  mines,  from  Qrylhf 
name  to  the  de&ndant'a  In  1829,  Grylls  and  Bead  were 
lemoyed  fiom  being  assigneefl^  under  an  order  made  *in    [*67] 

Vol  Xn.  4 
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the  bankruptcy,  and  a  nevr  commiasion  was  issued,  uader 
which  the  plaintiff  aod  two  other  persons  since  deceased, 
were  chosen  assignees  of  the  brankrapts'  estates.  In  18S4| 
Grjlls  died. 

The  bill,  which  was  filed  in  September,  1835,  contained  alle* 
gations  tending  to  impute  fraudulent  and  improper  motives  to 
Grylla^  in  engaging  in  the  transactions  above  mentioned ;  and  it 
charged  that  the  mines  had  been,  from  the  commencement  of 
those  traosactions,  and  still  were,  very  profitable ;  and  that  the 
eleven  shares  which  Qrylls  had  purchased,  were  part  of  the 
shares  of  the  bankrupts ;  that  Qrylls  purchased  those  shares 
when  he  was  assignee  of  the  bankrupts,  and  that  the  defendant 
purchased  his  four  shares,  part  of  the  eleven,  through  the  means 
of  Orylls,  and  that  Qrylls  purchased  those  four  shares  for  the  de- 
fendant's benefit,  having  been  authorized  so  to  do  as  before  men- 
tioned. 

The  bill  prayed  that  the  defendant  might  be  declared  to  be  a 
trustee,  of  the  four  shares,  for  the  plaintiff,  and  might  be  decreed 
to  transfer  them  to  the  plaintiff)  and  to  account  for  and  pay  to 
him  the  profits  thereof  from  June,  1820* 

The  defendant  said,  in  his  answer,  that  he  had  not^  nor,  as  he 
believed,  had  the  trustees  of  his  late  father's  will  or  either  of 
them,  nor,  as  he  believed,  had  Henry  Wooloombe,  at  or  before 
the  time  when  he  took  to  his  four  shares,  or  at  or  before  the 
time  when  the  purchase  money  was  paid  for  the  same,  any  no« 
tice  or  information  of  the  circumstances  alleged,  in  the  bill,  to 
have  attended  the  sale  of  the  mines,  or  of  any  circumstances 
whatsoever  whereby  such  sale  or  the  title  of  purchasers  under 

the  same  could  be  impeached,  and  that  he  considered  the 
[*58]    transaction  as  being  the  formation  of  a*new  company  of 

adventurers,  the  old  company  being  unable  to  carry  on 
the  mines.  The  answer  farther  stated,  and  there  was  evidence 
tending  to  show  tiiat  the  mines  continued  to  be  a  losing  concern 
to  a  conaidefable  timio  afler  the  new.  adyentorers  became  con* 
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oerned  tlierein  ;  and  that  they  sustained  a  loss  thereby  of  up- 
wards of  5,0002. ;  that^  from  representations  made  to  the  defend* 
ant,  he  was  satisfied  that,  unless  he  consented  to  reduce  the  dues 
and  to  grant  new  setts  at  reduced  dues,  including  additional 
nnning  ground,  the  mines  could  not  be  carried  on  and  would  be 
abandoned ;  wherefore  he  agreed  to  grant  and  did,  in  Decem- 
ber, 1821,  grant  new  leases  or  setts  to  the  adventurers,  by  which 
not  only  reduced  dues  were  reserved  to  him,  but  additional  min- 
ing ground  was  granted ;  that,  on  the  granting  of  the  new 
leases  or  setts,  the  former  ones,  which  would  have  expired  in 
March,  1881,  were  delivered  up,  and  that,  in  consequence  there* 
of  and  of  discoveries  which  had  been  made  of  valuable  tin  and 
copper-ore,  the  mines  comprised  in  the  new  setts,  (in  the  work* 
ing  of  which  and  in  making  the  discoveries  therein,  considerable 
expenses  had  been  incurred  by  the  new  adventurers,)  had,  since 
Tuly,  1822,  become  productive  and  profitable:  but  the  defend- 
ant believed  that  the  loss  which  he  had  sustained  by  reducing 
the  dues  reserved  to  him  by  the  old  setts,  greatly  exceeded  the 
profits  of  his  shares  down  to  the  time  when  the  old  setts  ex- 
pired. 

Mr.  Jacob,  Mr.  0.  Richarda  and  Mr.  FoUitt,  for  the  plaintiff: 
In  February  and  March,  1820,  Mr.  Grylls  wrote  to  Mr.  Henry 
Woolcombe,  who  was  the  solicitor  to  Mr.  Leach  and  Mr. 
Wooloombe,  the  trustees  of  the  defendant's  property,  and 
represented  that  it  would  be  advantageous  *to  l^e  de-  [*69] 
fendant,  for  the  trustees  to  take  shares  in  the  mines,  on 
his  account  Mr«  H.  Woolcombe  was,  at  first,  disinclined  to 
involve  his  clients  in  any  risk ;  but,  after  some  further  conreieh 
pondence  with  Mr.  Orylls,  he,  on  behalf  of  the  trustees,  instructed 
a  person,  named  Davey,  to  examine  the  mines  and  to  report  to 
him  as  to  the  expediency  of  taking  shares  in  them.  Davey's  son 
answered  the  letter ;  and,  in  consequence  of  the  advice  contained 
in  it,  Mr.  H.  Wooloombe  instructed  Grylls  to  take  four  shares 
for  the  defendant  Whilst  this  was  going  on,  a  meeting  of  the 
islended  shareholders  took  place  on  the  22d  of  Mareh,  1820, 
and  Gryll^  who  had  previously  taken  only  three  shareSi  agrees. 
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to  take  1 1  shares  ia  the  mines ;  and  signed  the  resolutions  en- 
tered into  at  that  meeting,  as  a  purchaser  of  those  shares  for 
himself  and  friends.  Then,  in  pursuance  of  the  plan,  which  had 
l)een  previously  formed,  for  making  a  title  to  the  mines  through 
the  medium  of  a  sale  in  the  vice- warden's  court,  an  amicable  suit 
was  instituted,  in  that  court,  by  a  creditor  of  the  Gundrjs,  the 
bankrupts ;  and  Grylls  having  previously  relinquished  the  shares 
of  the  bankrupts  in  the  mines,  (without,  however,  having  apprised 
the  creditors  of  his  intention  so  to  do,)  the  mines  were  sold  un* 
der  the  vice-warden's  decree.  Grylls  was  the  only  person  who 
bid  at  the  sale,  and  he,  in  pursuance  of  a  previous  arrangement 
with  some  of  his  co-adventurers,  purchased  the  mines  for  18,000iL 
Grylls  advanced  the  money  for  the  purchase  of  the  defendant's 
four  shares,  and  was  afterwards  repaid  it.  Those  shares,  for  some 
time,  stood  in  Grylls'  name ;  but^  after  a  short  time,  they  were 
transferred  into  the  defendant's  name ;  and  the  defendant  has, 
from  time  to  time,  received  his  share  of  the  profits.  At  the  time 
when  those  transactions  took  place,  Grylls  was  standing  in  the 

situation  of  assignee  of  the  Gundrys^  who  had  been  the 
[*60]     proprietors  of  nearly  one  *half  of  the  shares  in  the  mmes ; 

and  everything  that  was  done  with  respect  to  the  defend- 
ant, was  done  through  the  agency  of  Grylls.  He  took  the  shares 
and  managed  the  whole  business  for  the  defendant;  so  that^ 
whatever  interest  the  defendant  acquired  in  the  mines,  was  ao 
quired  by  a  dealing  carried  on  by  the  agency  of  the  individual 
who  was  the  assignee  of  the  bankrupts'  estates ;  and,  therefore, 
the  defendant  cannot  be  allowed  to  retain  any  benefit  acquired 
thereby.  In  1826,  the  creditors  of  the  bankrupts  began  to  com« 
plain ;  and  a  petition,  Mc  parte  Badcocki{a)  was  presented,  in  the 
bankruptcy,  to  the  Lord  Chancellor :  and  his  lordship  ordered 
Grylls  to  relinquish,  for  the  benefit  of  the  bankrupts'  estate,  the 
shares  in  the  mines  which  he  continued  to  hold,  and  that  he  and 
Bead,  who  was  his  co-assignee,  should  be  removed,  and  new  as- 
s^nees  appointed.  The  case  of  Se  parte  BenneU^^h)  to  which  the 
Lord  Chancellor  refers  in  his  judgment,  is  one  which  applies, 
very  closely,  to  the  present  case.  There  a  purehase  of  a  bank- 
fa)  Moiii  t  Mmw.  Stl.  Q)  10  Yml  8S1. 
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rupt's  property,  was  set  aside,  because  one  of  the  oommissioneFB 
had  bid  for  it  and  purchased  it  on  behalf  of  a  third  person ;  al- 
though he  merely  repeated  the  words  that  had  been  put  into  his 
mouth  by  the  agent  for  the  purchaser,  who  had  been  suddenly 
called  out  of  the  auction-room.  That  case  applies,  directly,  to 
the  present  Neither  the  defendant  nor  bis  trustees  had  any- 
thing to  do  with  this  matter,  except  through  the  agency  and 
trusteeship  of  Mr.  Grylls. 

It  is  immaterial  whether  the  transaction  was  a  purchase  of  the 
shares  of  the  bankrupts ;  or  whether  it  was  a  purchase  and  an 
acquisition  of  pi^operty  in  which  the  bankrupts  were  interested; 
if  it  was  obtained  by  means  of  the  bankrupts'  pro- 
perty, by  means  of  a  surrender  of  *it  through  the  agency  [*61] 
of  the  assignee,  and  by  his  power  and  authority.  For  the 
same  principle  applies  whether  it  is  a  simple  purchase,  or  whether 
it  is  any  other  transaction  by  which  profit  is  acquired  by  the 
assignee,  or  his  friends  for  whom  he  is  acting  It  is  not  neces* 
sary  to  show  that  the  property  which  the  assignee  has  got  is,  spe- 
cifically, a  part  of  the  bankrupt's  property.  For  example,  if  an 
assignee  has,  in  his  character  of  assignee,  a  leasehold  estate,  or 
is  in  possession  of  property  as  tenant  from  year  to  year,  and  makes 
an  arrangement  with  the  landlord,  by  which  he  obtains  a  new 
lease  on  surrendering  the  interest  which  he  has  as  assignee ;  then, 
what  he  has  got  for  himself,  is  something  different  from  what  the 
bankrupt  had ;  but  still  he  has  got  it  through  his  position  aa 
assignee,  and  by  the  surrender  of  that  which  was  before  in  the 
bankrupt :  and,  in  such  a  case,  he  will  be  declared  a  trustee  of 
the  whole  of  that  which  he  has  thus  acquired,  and  not  merely  of 
the  few  years  of  the  bankrupt's  term  which  remained  unexpired. 
One  of  the  late  cases  in  which  this  or  a  similar  principle  was 
acted  upon,  was  certainly  a  very  strong  case :  QreenJaw  y.  King.{c) 
There  the  incumbent  of  a  parish  had  power  to  raise  money  by 
annuity,  with  the  consent  of  the  bishop  of  the  diocese,  for  the 
purpose  of  rebuilding  the  parsonage-house.    He  tried  to  borrow 

(a)  Reported  on  other  pointi^  in  1  Beay.  137.[1] 
[1]  3  Be«y.  49. 
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the  money,  bat  nobody  would  lend  it  to  him  except  at  nine  per 
oent  The  bishop,  however,  advanced  him  the  money  at  a  low'* 
er  rate.  The  bishop  and  the  incumbent  both  died ;  and  the  new 
incumbent  filed  a  bill,  against  the  bishop's  executors,  to  set  aside 
the  transaction ;  and  it  was  set  aside.  So,  in  Cock  v.  OoUingridgt 
and  Weiderburn  v.  Wedierburriffi)  transactions  by  means 
[*62]  *of  which  executors  had  acquired  a  benefit  from  the  pro- 
perty of  their  testators,  were  set  aside,  and  the  execu- 
tors were  decreed  to  account  for  the  profits  which  they  had  derived 
from  the  transactions. 

The  judgments  of  the  Lord  Chancellor,  in  Ex  parte  Badooci 
and  Ex  parte  OryUs,{c)  involve  the  whole  of  the  principle  which 
we  are  contending  for ;  because  Qrylls  was  declared  a  trustee  of 
those  shares  which  he  took  for  his  friends,  and  which  they  de* 
dined  to  adopt,  and  also  of  those  which  they  returned  to  him, 
inasmuch  as  they,  taking  the  shares  through  his  agency  and 
trusteeship,  could  not  have  retained  them. 

Among  the  different  points  relied  on,  by  the  defendant,  in  his 
answer,  one  is  the  length  of  time  during  which  he  has  been 
allowed  to  enjoy  the  profits  of  his  sharea  The  court  will  have 
noticed  that,  during  a  period  of  nine  years  from  the  bankruptcy,  the 
bankrupt's  affairs  were  under  the  management  of  the  gentleman 
who  was  principally  concerned  in  the  transactions  to  which  this 
suit  relates.  The  petition  for  the  removal  of  Grylls  and  Bead 
from  the  assigneeship,  was  presented  in  1825.  They  opposed 
that  petition  most  vigorously,  so  that  it  was  not  until  some  time 
in  the  year  1829,  that  the  Lord  Chancellor's  order  for  their  re- 
moval, and  for  the  choosing  of  new  assignees,  was  made :  and 
the  choice  of  new  assignees  was  then  delayed  in  consequence  of  a 
renewed  commission  being  to  be  taken  out.  Afterwards,  the  new 
assignees  were  involved  in  the  proceedings  on  Mr.  Grylls'  peti- 
tion, which  did  not  terminate  until  1882  or  1833 :  and,  in  1885, 
the  present  bill  was  filed:  which  is  much   within  the  time 

(a)  Jack.  607.  (c)  2  Beac.  k  Chitty,  290. 

{b)  2  KeoD,  722 ;  and  4  Uyl  k  Or.  41. 
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♦allowed  for  suing  in  equity.    The  defendant,  too,  in     [*63] 
conBequenee  of  the  litigation  in  the  bankruptcy  which 
had  been  going  on  for  so  many  ye^rs,  must  long  since  have  had 
notice  that  the  transaction  respecting  the  purchase  of  his  sharefi^ 
was  one  which  was  subject  to  be  impeached. 

Lastly :  if  Mr  Trelawny  is  to  account  at  all  for  the  profits 
of  his  shares,  the  account  must  be  taken  not  merely  from  six 
years  before  the  filing  of  the  bill,  but  from  the  time  when  his 
shares  were  purchased.  For  this  is  a  case  to  which  the  rule 
fi>unded  on  the  Statute  of  Limitations  does  not  apply.  It  is  a 
case  which  a  Court  of  Equity  considers  as  a  breach  of  trust,  and, 
therefore,  the  account  must  commence  in  1820.  Wilson  v. 
Jfoore.(a) 

Sir  William  FoUeO,  Mr.  Knight  Bruce,  Mr.  Sharpe,  and  Mr. 
iSksere,  for  the  defendant: — ^The  ground  on  which  the  plaintiff 
rests  his  claim  to  the  relief  sought,  is  that  Mr.  Grylls,  one  of  the 
persons  who  acted  in  forming  the  new  company  of  shareholders, 
was  the  assignee  of  the  Gundrys,  who  had  held  a  considerable 
portion  of  the  shares:  but  it  is  impossible  to  contend,  with  suc- 
cess^ that  the  doctrine  of  a  Court  of  Equity  can  allow  a  pkintiff 
to  unrip,  after  so  great  a  lapse  of  time,  a  transaction  which  is 
proved  to  have  been  perfectly  fair  and  honest,  and,  to  have  pro- 
ceeded from  the  best  of  motives.  It  is  in  evidence  in  the  cause 
that  Grylls  accepted  the  office  of  assignee  unwillingly,  and,  in 
compliance  only  with  the  urgent  solicitations  of  the  creditora 
There  is  no  imputation  against  him  or  any  other  party  to 
the  transaction :  they  acted  bona  fide  *8Lud  from  the  purest  [*64] 
motivea  If  they  had  not  taken  upon  themselves  the 
management  of  the  mines,  the  working  of  them  must  have  ceas- 
ed ;  which  would  not  only  have  occasioned  a  great  sacrifice  of 
property,  but  would  have  thrown  many  persons  out  of  employ- 
ment, and  have  caused  great  injury  to  the  neighboring  town  of 
Helston.    The  relinquishment  of  the  bankrupts'  shares  in  the 

(ft)  1  Ujl  k  KedDi  126  and  33t. 
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mines  by  the  assigDees,  was  a  right  and  proper  act :  it  was  done 
with  the  advice  of  counsel ;  and  was  the  necessary  consequence  of 
the  bankruptcy  of  the  Qundrys,  and  of  the  circumstances  under 
which  the  mines  were  placed  at  that  time :  for  they  were  then  a  los* 
ing  concern,  and  the  Gundrys  were  greatly  indebted  to  them.  Other 
shareholders  also  relinquished  their  shares.  By  the  relinquish- 
ment, the  interest  which  the  bankrupts  had  in  the  mines,  was  put 
an  end  ta  The  evidence  shows  that  that  measure  was  not  adopt- 
ed with  a  view,  as  has  been  stated,  to  carry  into  effect  the 
plan  of  forming  the  new  company.  None  of  the  plaintiff 's  wit- 
nesses state  that  it  was  adopted  for  that  purpose,  or  that  the 
shares  of  the  bankrupts  could  have  been  sold,  or  indeed  that  any 
other  course  than  that  of  relinquishment  could  have  been  taken 
with  respect  to  them.  There  is  no  evidence,  as  there  was  in 
Ex  parte  Bmiietty  that  the  shares  were  sold  for  less  than  their 
value :  on  the  contrary,  it  is  proved  that  they  were  absolutely 
unsaleable;  and  the  assignees  relinquished  them,  in  order  to 
avoid  any  further  loss.  It  is  proved  also  that,  for  18  months 
after  the  formation  of  the  new  company,  the  mines  continued  to 
be  a  losing  speculation,  and  that,  in  those  18  months,  a  loss  of 
above  6,000L  had  been  incurred.  We  find,  too»  that  a  gentleman 
who  held  four  shares  relinquished  them  at  that  time,  although  he 

was  not  indebted  to  the  mines.  It  is  evident,  therefore, 
[*65]     that  the  relinquishment  of  the  assignees,    was   *not  a 

colorable  aot ;  but  was  one  which  it  was  their  duty  to 
do.  Besides,  the  bankrupts  owed  a  very  large  debt  to  the  mines, 
to  which  their  shares  were  subject;  it  was  quite  impossible, 
therefore,  that  their  shares  could  have  been  turned  to  any  advan- 
tage for  their  estate.  Lord  Lyndburst,  when  the  case  was 
brought  before  him  in  He  parte  Badcock^  said  that,  whether  the 
creditors  were  or  were  not  consulted  as  to  the  expediency  of 
relinquishing  the  shares,  was  a  matter  o(  controversy  ;  but  that 
it  was  clear  that  the  relinquishment  was  known  to  the  creditors^ 
and  that  they  did  not  object  to  it.  Now,  it  appears,  from  the 
evidence  in  this  cause,  that  the  assignees  did  consult  the  credi* 
tors  present  at  the  meeting  held  on  the  20th  of  April,  1820,  and 
desire  their  opinion  upon  the  steps  to  be  taken  with  respect  to 
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the  bankrupts*  shares :  and  that  the  creditors  decided  that  the 
shares  should  be  relinquished.  It  is  evideDt,  therefore,  that  the 
shares  were  then  considered  to  be  worth  nothing  to  the  bank- 
rupts' estate.  Lord  Lyndhurst  further  says  that,  considering  that 
the  mines  could  not  be  made  immediately  available  or  beneficial 
to  the  estate,  the  assignees  were  not  bound,  in  point  of  kw  and 
strict  propriety,  to  incur  personal  responsibility  by  continuing 
the  works,  and  that,  looking  at  this  transaction,  singly,  they  were 
justified  in  what  they  did.  If  then  the  relinquishment  was  a 
right  and  proper  act,  one  which  it  was  the  duty  of  the  assignees 
to  do,  and  which  was  done  by  them  with  the  consent  of  the 
creditors,  on  what  ground  can  the  plaintiff  be  entitled  to  the 
relief  which  he  asks ;  for,  by  the  relinquishment,  the  interest  of 
the  bankrupts  was  entirely  gone.  Since  that  act  was  done,  there 
has  been  a  great  lapse  of  time ;  nothing,  however,  has  occurred 
or  could  have  occurred  to  render  the  transaction  invalid.  It  is 
true  that  the  mines  have  become  profitable  in  the  hands 
*of  the  new  company  ;  but  from  what  causes  ?  In  De-  [*66] 
cember,  1821,  the  company  surrendered  the  old  setts  and 
obtained  new  ones,  having  prevailed  on  the  lord  of  the  soil,  that 
is,  the  defendant  himself,  to  reduce  his  tolls  one-half,  and  to  grant 
to  them  additional  ground.  They  have  sunk  new  shafts,  made 
new  levels,  erected  new  engines  and  worked  the  mines  in  a  more 
scientific  manner  than  the  Qundrys  did ;  and  they  have  expended 
nearly  8,000/.  in  so  doing.  Under  these  circumstances,  will  this 
court  set  aside  a  transaction  which  took  place  15  years  before 
the  bill  was  filed,  and  make  the  defendant  account  for  the  profits 
which  he  has  received  ? 

We  now  come  to  a  very  important  question  in  this  ease,  and 
that  is,  supposing,  for  a  moment,  that  this  court  should  consider 
the  relinquishment  as  part  of  the  transaction,  or  that  there  were 
circumstances  relating  to  the  relinquishment  which  rendered  it 
possible  to  set  aside  the  transaction  as  against  the  assignees  or 
any  person  immediately  connected  with  the  bankrupts,  can  that 
be  done  as  against  a  person  standing  in  the  situation  of  Mr.  Tre* 
lawny  ?    The  mines  were  beginning  to  fail^  and  there  was  good 
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ground  for  apprehending  that  they  would  cease  to  be  worked. 
His  trustees^  at  first,  declined  to  take  any  shares  in  the  mines; 
but,  after  the  report  which  they  received  from  Davey,  whom 
they  bad  sent  to  examine  the  mines,  they  consented  to  take  four 
shares  for  the  defendant.  The  defendant  became  an  adventurer 
in  the  mines,  precisely  in  the  same  way  as  any  of  the  other  ad- 
venturers, that  is,  he  took  a  certain  number  of  shares  and  paid  a 
certain  sum  for  them.  That  sum  passed  through  Grylls'  hands, 
as  did  the  money  which  the  other  adventurers  paid :  because 
Grylls  had  become  the  purchaser  of  the  whole  of  the  mines,  un- 
der the  decree  in  the  vice- warden's  court^  in  pursuance  of 
[*67]  *the  arrangement  made  by  the  adventurers;  and,  conse- 
quently, the  different  adventurers  paid  him  for  their 
shares,  and  he  paid  what  he  received  into  a  bank,  and  the  mo- 
ney was  afterwards  paid  out  to  the  different  creditors  of  the 
mines. — [The  Vick-Chanoellor  :  Therefore  you  refer  the  pur- 
chase made  on  the  defendant's  account,  to  the  fact  that  Giylls, 
under  the  decree,  had  become  the  purchaser  of  the  whole.]— - 
That  is,  we  submit,  the  correct  view  of  the  matter.  It  does  not 
precisely  appear  at  what  time  the  defendant's  trustees  consented 
to  take  shares  for  the  defendant.  Grylls,  it  is  true,  took  a  cer- 
tain number  of  shares  for  himself  and  his  friends;  but  it  does 
not  appear  that  he  took  any  of  them,  specifically  and  purposely, 
for  the  defendant.  Now,  is  this  case  within  the  principle  of  Ex 
parte  Bennett  t  Is  there  not  one  important  point  which  the 
plaintiff  has  omitted  to  establish,  namely,  that  the  defendant,  or 
his  trustees,  or  their  solicitor,  had  notice  of  the  bankruptcy,  and 
that  Grylls  was  the  assignee?  The  defendant,  in  his  answer^ 
says  that  he  had  not,  nor,  as  he  believes,  had  his  trustees  or  their 
solicitor,  at  or  before  the  time  when  he  took  to  the  shares,  or  at 
or  before  the  time  when  the  purchase-money  was  paid  for  the 
same,  any  notice  or  information  whatever  of  the  circumstances 
in  the  bill  alleged  to  have  attended  the  sale  of  the  mines,  or  of 
any  circumstances  whatever,  whereby  such  sale,  or  the  title  of 
purchasers  under  the  same,  could  be  impeached :  and,  in  the  cor- 
respondence between  Grylls  and  the  trustees,  there  was  nothing 
whatever  which  had  reference  to  the  bankruptcy,  or  to  the  posi- 
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tioii  in  which  Grylls  stood  with  regard  to  the  bankrupts.  But 
it  does  not  rest  here,  for  Mr.  Henry  Woolcombe  has  distinctly 
sworn  that  he  did  not  know  that  Grylls  was  assignee  of  the  bank* 
rupts'  estate.  Moreover,  the  defendant  has  reduced,  by 
*one-hal^  the  tolls  which  he  was  entitled  to  under  the  [*68] 
setts  of  the  mines  which  were  in  existence  at  and  for  some 
time  after  the  bankruptcy.  He  has  granted  new  setts,  including 
additional  ground ;  and  he  and  his  co-adventurers  have  expended 
large  sums  in  renderiug  the  mines  profitable. 

The  parties  interested  in  the  bankrupt's  estate  were  cognizant^ 
in  1825,  of  all  the  facts  on  which  this  bill  is  founded :  why  then 
was  the  institution  of  this  suit  delayed  until  1835?  In  1825 
they  proceeded  against  Mr.  Grylls ;  why  did  they  not  then  pro- 
ceed against  the  defendant  7  Instead  of  doing  so,  they  have  laid 
by  until  the  mines  have  been  made  profitable  by  means  of  a 
large  expenditure  of  capital,  and  in  consequence  of  the  new  setts 
that  have  been  granted,  including  new  mines,  and  on  terms  much 
less  advantageous  to  Mr.  Trelawny  than  the  old  ones.  The  case 
of  Norway  v.  Roioe{cL)  is  an  authority  that  the  circumstance  of 
the  plaintiff  having  laid  by,  until  the  expenditure  has  taken 
place,  is  alone  sufficient  to  prevent  this  court  from  giving  the  re- 
lief that  is  asked  by  this  bill.  Muskett  v.  HiUi}))  was  another  case 
relating  to  mines ;  and  there  the  court  refused  to  interfere  on  the 
flame  principle  as  was  laid  down  in  Norway  v.  Bowe, 

The  Viob-Chanckllor  : — This  case  tas  occupied  a  long  time, 
but,  in  my  opinion,  it  is  one  of  the  simplest  cases  that  ever  was 
brought  before  the  court  of  chancery,  at  least  within  my  know- 
ledge. A  great  deal  of  evidence  has  been  read,  but  it  seems  to 
lie  in  a  small  compass. 

*As  I  understand  the  case,  Mr.  Grylls,  first  of  all,  for    [*69] 
a  laudable  purpose,  took  active  measures  respecting  the 
mines.    I  give  full  credit  to  the  motive  by  which  he  is  said  to 

(a)  19  Tea.  144;  ae^  159. 

Q))  An  unreported  case,  before  the  Lord  Chancellor,  in  1840. 
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have  been  actuated,  namely,  a  regard  to  the  welfare  of  the  neigh- 
borhood, and  of  the  laborers  employed  in  the  minea  Bat,  a 
very  little  while  after  he  had  first  taken  an  active  interest  in  the 
prosperity  of  the  mines,  the  Qundrys  became  bankrupt  and  he 
became  their  assignee :  and  then  it  was  thought  right,  in  the  pro- 
secution of  the  general  purpose  of  supporting  the  mines,  that  va- 
rious means  should  be  adopted :  and  it  appears  that  relinquish* 
ments  were  made  of  the  shares  of  the  Gundrys  in  the  mines.  If 
th^  matter  had  stopped  there,  there  would  have  been  nothing  to 
complain  of.  But  the  matter  did  not  stop  there ;  and  it  is  quite 
plain  that  it  was  not  intended  to  stop  there ;  for  the  parties,  af- 
ter making  the  relinquishments,  went  on  to  construct  a  new  com* 
pany,  into  the  mass  of  which  the  shares  which  the  Gundrys  for* 
merly  had  in  the  mines,  were  to  be  thrown.  Then,  in  April,  1820, 
Grylls  became  the  owner  of  11  out  of  the  54  shares  into  which 
the  mines  were  divided ;  and  those  11  shares  were  taken  by  him 
for  himself  and  his  friends ;  by  which,  of  course,  I  understand 
that  if,  in  the  first  place,  any  friends  would  share  with  him,  he 
was  willing  they  should  do  so  on  terms  about  which  there  was 
no  dispute ;  and,  if  not,  he  was  to  take  the  whole  himself:  and 
that  appears  to  have  been  the  way  in  which  the  matter  wbb 
treated.  Now  it  seems  that  there  was,  before  the  end  of  the 
month  of  March,  a  chaffering  between  Mr.  Grylls  and  Mr.  Henry 
Woolcombe  as  to  certain  of  the  shares,  which,  it  was  proposed, 
should  be  taken  for  the  benefit  of  Mr.  Trelawny :  but  nothing 
very  definite  was  done  at  the  time ;  but  the  matter  was,  in  effect, 

to  be  a  subject  for  further  consideration :  and  inquiry  was 
[^TO]     to  be  made,  *on  the  part  of  Mr.  H.  Woolcombe  for  the 

benefit  of  Mr.  Trelawny,  whether  it  would  really  answer 
to  take  any  shares.  The  proposal  which  was  made  by  the  letter 
of  the  8th  of  March,  was  in  these  terms,  "I  know  it  is  decidedly 
for  his  (the  defendant's)  interest  to  do  so ; "  that  is,  to  take  shares 
in  the  mines ;  "  and  if  he  will  undertake  to  carry  on  three  shares 
on  his  attaining  21,  I  will  get  the  money  advanced."  Then,  on 
the  11th  of  March,  Mr.  H.  Woolcombe  wrote  to  Mr.  Grylls  and 
said:  "I  write  by  this  night's  post  to  Captain  Wm,  Davey,  re- 
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questing  him  to  visit  Wheal  Vor(a)  once  more,  and,  if  he  recom- 
mends us  to  purchase  the  three  shares  you  recommend,  we  will 
do  so,  provided  you  can  advance  the  money  at  present,  and  not 
require  payment  till  the  Ist  of  September  next."  Then  it  seems 
there  was  an  inquiry  made  by  Captain  Davey,  the  party  named 
by  Mr.  H.  Woolcombe ;  and  Mr.  H.  Woolcombe,  himself,  as  I 
understand,  went  to  visit  the  mines;  and  the  result  of  it  altogether 
was,  that  it  was  arranged,  between  Mr.  H.  Woolcombe  and  Mr. 
Grylls,  that  Woolcombe  should  take,  for  Mr.  Trelawny,  four  of 
the  shares,  which  were  four  of  the  eleven  54th  shares  which,  ulti- 
mately by  the  resolution  of  22nd  March,  1820,  were  marked 
down,  to  Grylls,  for  himself  and  friends.  The  rest  is  mere  ma- 
chinery. An  application  was  made,  to  the  vice- warden's  court; 
the  result  of  which  was  that  the  mines  and  the  halvans,  including 
the  various  materials,  engines,  and  so  on,  were  sold  for  18,0002^ 

The  real  nature  of  the  transaction  was  that  the  18,000Z.  was 
to  be  contributed,  by  the  persons  who  were  to  become 
partners  in  the  new  adventure,  at  the  *rate  of  SSSL  Qs.  [*71] 
8cL  for  every  54th.  That  is  plain,  because  the  18,00021 
was  to  be  divided  by  fifty-four ;  and  I  only  notice  that,  for  this 
reason,  namely,  because  it  appears,  by  the  subsequent  letter 
which  was  written  towards  the  close  of  the  year,  that  there  act- 
ually were  paid,  on  the  defendant's  behalf,  partly  by  a  gentle- 
man named  Sylvester,  and  partly  by  Henry  Woolcombe,  sums 
which  together  made  1,388Z.  6.^.  6d.;  which  was  the  proportion- 
ate value  of  four  of  the  eleven  54th  shares,  at  the  rate  of  88821 
98.  Sd  for  every  64th, 

What  struck  me  as  remarkable  is  this :  that  it  is  quite  plain 
that  the  transaction  was  not  a  purchase  from  Mr.  Grylls ;  but 
that  it  was  a  transaction  by  means  of  which,  when  Mr.  Trelawny 
or  his  agents  did  actually  pay  the  1,8332.  is.  8(2.,  they  merely 
paid  the  proportionate  part  of  the  18,000^.  for  which  that  sale, 
whatever  its  character  was,  did  take  place  in  the  month  of  June 
before.    So  that  it  is  not  a  case  in  which  you  can  consider  Mr. 

(a)  The  name  of  tlie  voSam, 
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Orylls  as,  first  of  all,  in  any  way  becomiDg  the  owner  of  certain 
shares,  and  then  selling  them,  by  a  distinct  transaction  and  by 
means  of  a  distinct  contract ;  but  it  is  impossible  to  look  at  all 
the  circumstances  taken  together,  without  seeing  that  the  ulti* 
mate  payment  which  was  made  in  the  month  of  November, 
1820,  on  the  part  of  Mr.  Trelawny,  was  nothing  more  than,  as  he 
represents  it  in  his  answer,  the  adoption  of  the  original 
[*72]  transaction  by  Mr.  Gh'ylls.(a)  I  dwell  on  that  *more,  be- 
cause, if  that  be  the  true  view  of  the  case  (as  it  strikes 
me  to  be,)  there  is  an  end  of  all  question  about  notice. 

I  must  say  that,  when  Mr.  Kniyht  Bruce  made  the  representar 
tion  which  he  did  about  the  notice,  it  struck  me  Uiat  he.  then 
said  the  only  thing  that  really  was  of  weight,  in  the  case,  for  the 
defendant.  But  if  the  circumstances,  when  looked  at,  resolve 
themselves  into  this,  that,  originally,  there  was  a  severance,  from 
the  mass  of  the  new  interest  taken  by  the  new  adventurers,  of 
four  54ths,  subject  to  this  sort  of  loose  arrangement,  namely, 
that  if,  when  Mr.  Trelawny  came  of  age,  he  or  his  trustees 
would  pay  the  due  proportion  of  the  sum  which  was  treated  as 
the  purchase-money  for  the  whole  11  shares,  he  should  have  four 
of  them :  then,  from  the  very  beginning,  Mr.  Grrylls  was  him- 
self an  agent ;  and,  therefore,  whatever  knowledge  he  had  of 
the  transaction,  must,  of  necessity,  affect  those  for  whom  he  was 
acting  as  agent 

It  appears  to  me  that  that  is  the  true  view  of  the  case ;  and, 
if  it  is,  it  will  follow,  as  a  matter  of  course,  that,  from  the  com- 
mencement, Mr.  Trelawny  must  be  considered  as  holding,  with 
notice,  a  certain  portion  of  the  bankrupts'  interest  in  the  mines 
which  was  not  acquired  in  a  legitimate  manner :  and  the  conse- 
quence, therefore,  is  that  he  must  be  considered  as  a  trustee  of 

*  The  BDswer  did  not  state,  in  ezpreas  torma,  that  the  defendant  adopted  Giylla* 
contract,  as  far  as  his  four  shares  were  concerned :  it  admitted,  however,  towards 
the  end  of  it,  that  the  defendant  did,  in  the  manner  and  under  the  oircnmstKncea 
thereinbefore  stated,  become  the  purchaser  of  four  of  the  eleven  54th  shares^  (y 
the  meow  q^CTryflR. 
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tbe  property,  and  mast  account  for  all  the  profits  he  has  received ; 
bat  of  course  all  just  allowances  must  be  made  to  him. 

Mr^  Knight  Bruce : — ^Does  your  honor,  in  using  the  expression 
"the bankrupts'  interest,"  extend  that  expression  to  the 
*whole  of  the  four  54ths  under  the  new  arrangement,     [*73] 
or  only  to  so  much  of  them  as  would  be  taken  out  of  the 
bankrupt's  estate? 

The  Vict'  Chancdior  : — I  think  it  must  be  considered  that  Gry lis 
reserved  to  himself,  or  took  to  himself  some  portion  of  that  in- 
terest which  the  bankrupts  bad  before,  and  for  this  reason :  be- 
cause the  interest  which  the  bankrupts  had  in  the  mines, 
amounted  to  more  than  a  third  of  the  shares ;  and  it  is  quite  ob« 
vious  that  eleven  shares  are  not  one-third  of  fifty-four :  conse- 
quently, the  interest  which  Crrylls  had,  can  only  be  accounted 
for  as  being  a  portion  of  the  mass  of  the  interest  which  the 
bankrupts  had. 

Mr.  K.  Bruce: — Under  the  head  of  just  allowances,  the  master 
can  allow  only  the  amount  of  dues  paid  :  does  your  honor  de- 
cide that  the  allowances  are  to  be  made,  to  Mr.  Trelawny,  with- 
out regard  to  tbe  diminution  of  dues  ? 

The  Vice-Chancelbr : — It  seems  to  me  that  I  have  no  more  to 
do  with  that,  than  I  have  to  do  with  the  fluctuating  price  of  any 
article  which  the  gentlemen  who  were  carrying  on  the  mines, 
might  have  occasion  to  buy  from  time  to  time.  My  notion  is 
that^  originally,  the  eleven  fifty -fourths  were  the  property  of  the 
bankrupts ;  and  then,  for  the  purpose  of  carrying  on  the  mines, 
the  lord  made  new  setts,  which  were  accretions  to  the  bankrupts' 
shares;  and,  in  my  opinion,  the  estate  of  the  bankrupts  is  as 
much  entitled  to  the  benefit  of  those  new  setts,  as  they  are  to 
the  benefit  of  any  new  machinery  which  the  adventurers  may 
have  thought  fit  to  use  in  working  the  mines. 

^Deolaro  that  the  defendant  is  4  trustee  of  four  of  the  [*74] 
eleven  shares  of  the  mines  called  the  Wheal  V'or  con-^ 


64  CASES  m  CHANCERY. 

Spry  7.  Bromfleld. 

solidated  TniDe8(a)  in  the  pleadings  mentioned,  for  the  plaintiff; 
and  that  the  plaintiff  is  entitled  to  the  profits  of  such  four  shares 
from  the  month  of  June,  1820 :  Order  the  defendant  to  transfer 
such  four  shares  to  the  plaintiff:  refer  it  to  the  master  to  take  an 
account  of  the  profits  of  the  four  shares  from  the  month  of  June, 
1820 ;  and,  in  taking  such  account,  the  master  is  to  allow,  to  the 
defendant,  the  sum  of  1,883^  Qs  8d.  paid  by  him  to  H.  M.  Qrylla 
in  the  pleadings  mentioned ;  and,  for  the  better  taking  the  said 
accounts,  the  parties  are  to  produce^  before  the  master,  upon 
oath,  all  books,  &C.,  and  are  to  be  examined  on  interrogatories 
as  the  master  shall  direct,  who,  in  taking  the  accounts,  is  to 
make  unto  the  parties,  all  just  allowances :  Order  the  costs  of  the 
suit  up  to  and  including  the  hearing,  to  be  taxed  and  paid  by 
the  defendant 


Spry  v.  Bbomfield. 
Que  sent  to  law. — Order. 


1S41:  12th  March. 

Form  of  order  where  a  case  has  been  sent  to  a  court  of  law  on  the  argument  of  a 

demurrer,  and,  on  the  return  Of  the  oertifleate,  the  oaae  is  sent  to  another  court 

of  law. 

The  question  in  this  case  arose  upon  the  construction  of  a  will, 
and  was  brought  before  the  court  by  demurrer.  The  court  did 
not  decide  the  question,  but  directed  a  case  to  be  made  for  the 
opinion  of  the  Barons  of  the  Exchequer.  On  the  return  of  the 
certificate  of  the  learned  Barons,  the  question  was  again  discussed, 
and  the  court  directed  a  case  to  be  stated  for  the  opinion  of  the 
judges  of  the  Queen's  Bench.(6)  The  following  is  the  form  of 
the  order  which  Mr.  Colville,  the  Registrar,  drew  up  on  the  oc- 
casion: 

(a)  This  was  the  name  given  to  tha  mfaiM  after  the  neir  aatta  had  been  nada. 
(q  See  ofii^  YoL  Z.  p.  M4. 
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"  The  matter  of  the  demurrer  filed  to  the  plaintiflPs  bill  coming 
on  to  be  argued,  in  this  court,  on  the  12th  of  February,  1889,  in 
the  presence  of  counsel,  &c.,  on  debate  of  the  matter,  &c.,  this 
court  did  order  that  a  case  should  be  made  for  the  opinion  of 
the  judges  of  her  majesty's  Court  of  Exchequer,  and  that  the 
question  should  be:  "What  estate,  &c. :"  and  it  was  ordered 
that  it  should  be  referred,  to  the  master  of  this  court  in  rotation, 
to  settle  such  case  if  the  parties  differed  about  the  same :  and  it 
was  ordered  that  the  judges  of  the  said  court  should  be  attended 
with  such  case:  and  it  was  ordered  that  the  demurrer  should 
stand  over  until  after  the  judges  of  the  said  court  should  have 
given  their  certificate ;  and  the  parties  were  to  be  at  liberty  to 
apply,  &a :  that,  in  pursuance  of  the  said  order,  a  case  was  made 
for  the  opinion  of  the  said  judges  of  the  said  Court  of  Ex- 
chequer, who  were  attended  thereon,  and,  *by  their  cer-  [*76] 
tiflcate  dated  the  SOth  of  January  last,  they  certified  as 
follows  (that  is  to  say) :  "  We  have  heard,  Ac.  :*'  and  the  mat- 
ter of  the  said  demurrer  coming  on  this  present  day  to  be  again 
argued  before  this  court,  on  the  said  judge's  certificate,  in  the 
presence  of  counsel,  Ac.,  upon  debate  of  the  matter  and  hearing 
the  said  order  and  the  said  certificate  read,  and  what  was  alleged 
by  the  counsel  on  both  sides,  this  court  doth  order  that  a  case 
be  made  for  the  opinion  of  the  judges  of  her  majesty's  Court  of 
Queen's  Bench,  and  that  the  question  be :  "  What  estate.  Sec :" 
and  it  is  ordered  that  it  be  referred  to  the  master  to  whom  the 
former  case  was  referred,  to  settle  such  further  case,  in  case  the 
parties  differ  about  the  same ;  and  it  is  ordered  that  the  said 
judges  of  the  said  court  of  Queen's  Bench  be  attended  wiih 
such  case:  and  it  is  ordered  that  the  said  demurrer  do  stand 
over  antil  the  judges  of  the  said  court  shall  have  made  her 
certificate:  and  any  of  the  parties  are  to  be  at  liberty  to  ap- 
ply, Aa" 


Vol.  Xn. 
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[*77]    *The  AttornetGenbbal,  at  the  relation  of  Hen^y 

Jackson  and  Thomas  STBiNasB,  in/ormani:  and  the 

Master,  Wardens,  and  Commonalty  of  the  mystery  of 

CoRDWAiNERS,  LoNDON,  plaintiffs :  V.  John  Southoatb  and 

others,  dejendanta. 

Will, — QmstrucHon, — Admintstration, — DAts, — Legfodes. 

ljB41:  12lh  March. 

Testator  gave  all  his  real,  leasehold  and  personal  property  to  trtifltees,  upon  the 
tnists  after  menltoned ;  and,  to  effect  those  trusts,  lie  direoted  them  to  sell  aD 
his  proper^,  in  order  to  Iqnn  afiwd  to  pay  his  debMiand  ]^gaoie■t  ^  then  to 
dispoee  of  the  residue  as  after  directed.  The  te6tfi|tor  next  gjave  aereial  lega- 
cies, and  then  gave  the  residue  of  hie  property  remaining  in  the  hands  of  his 
trustees,  to  trustees  for  a  charity.  The  fiee-Cktme^kr  held  that  the  leasehold 
and  other  personal  property  were  akme  Ual^e  to  the  payment  of  the  Mils  aad 
legacies.  But  the  Lord  Chanotaar^  on  appeal,  diffemiftom  his  Hfrnrn^  and  holA 
that  the  d^bM  and  kjgaol^s  were  payable  oot  of  th^  mixed  fup^  cofikpo^dd  of  tbe 
produce  of  the  reel  as  well  as  the  leasehold  and  other  penoaal  estates^  in  pcp^ 
portion  to  the  relative  values  of  those  three  estates. 

James  Milnxr  made  bis  will,  dated  the  19th  of  Marbb^  1880| 
part  whereof  was  in  the  following  woxdi : 

» 
"I  give,  devisB)  and  bequeath  to  Mr..'J^9b&  Banks,  lix^  J<^ 
Southgate,  junior,  and  Mr.  William  Bowa,  niy.  exeoutqrs.hereiik- 
sAer  particularly  appointed,  all  my  fr^hold  aud  leaipehpld  pro* 
perty  whatsoever  and  wheresoeyer,  and  all  niy  pei^ooal  property 
of  whateoeyer  sort  or  kind  the  same  or  any  part  tber^i^  may  be, 
fa>  hold  the  same  to  them  the  said  John  Banks,  John  Soutbgt^te, 
junior,  and  William  Bowe,  their  ezeoi|tox%  administrators,  and 
aasigna,  upon  trust  to  and  for  the  ends,  intents  and  puippees  of 
t|ns  my  wiU|  as  hereinafter  dii:apt^:;  and,  to  effeet  tb^  sai^ 
trusts  hereinafter  willed,  and  directed,  my  said  tiiiist^ciii 
[^8]  or  the  survivor  of  them,  or  *the  executors  and  adminis* 
trators  of  such  survivor,  do  and  shall,  as  soon  after  my 
decease  as  may  be,  make  sale  and  dispose  of  all  my  said  property, 
either  by  public  sale  or  private  contract,  as  may  seem  most  meet 
snd  bert^  and  call  in  and  receive  all  such  debts,  and  execute 
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•B  such  deeds  ftnd  ooiiTeyaiioes  or  other  aMintnoes  in  tlie  law,  and 
giye  sttch  receapts  aa  may,  in  all  and  e^ery  case,  be  neoessary  for 
the  perfecting  such  sale  or  s^es^and,  on  receipt  of  all  the  moneys 
U>  arise  and  be  produced  by  the  sale  of  my  whole  piroperty,  shall 
deposit  the  same,  in  their  joint  nasiesi  in  the  Bank  of  England,  to 
Ibrm  a  fmd  oat  of  whieh  to  pay,  in  th#  first  pilaoe^  my  jost  debts 
and  expenses,  asd  idl  eitpenses  attendant  on  this  my  will,  and  then 
to  pay  over,  invest,  and  distribute  the  residne  thereof,i  as  herein- 
after more  partiotilarly  described  and  directed :  and,  first,  relsr 
tive  to  my  niece  Julia  Smith,  formerly  Julia  Travis."    The  tes^ 
tstor  then  recited  the  trusts  of  a  settlement  of  a  sum  of  5,000iL| 
which  he  had  exeeuted  on  the  marriage  of  his  niece,  and  that  a 
clause  had  bectt  intooduced  into  it  directly  contrary  to  his  will, 
wiAes  and  directions,  whereby  the  5,00(ML,  in  case  of  his  niece^s 
dttoth  in  the  lifetime  of  her  hnsband,  was  to  beccNne  the  absolute 
ptopeaty  of  her  husband,  and  declared  that^  if  his  niece  or  her  hus" 
band  or  tlie  trustees  of  their  settlement,  should,  after  his  decease^ 
make  a  demand  upon  his  executors  and  trustees  by  virtue  of  the 
settlement  and  should  compel  payment  of  the  6,000il,  they  and 
all  and  every  person  and  persons  claiming  by  or  from  them  or 
e»  their  behid^  should  be  lEbr  ever  debaired  from  any  benefit^ 
ohim,  or  demand  by,  from,  or  out  of  any  part  of  his  real  or  per* 
sooal  estate,  in  any  manner  howsoever ;  but,  in  case  hisTiieoe  and 
her  husband  and  the  trustees  of  their  settlement  should,  daring 
his  lifetime  or  after  his  decease,  immediately  upon  the 
publsoalion  of  his  will,  cancel  andi  ^destroy  the  settlement^    [*79] 
then  be  gave,  devised,  and  bequeathed  5,0002.  to  the  true* 
tees  of  the  setdement,  to  be  issuing  and  payable  out  of  his  estate 
snd  eflbcts,  and  the  moneys  to  be  produced  by  the  sale  thereof 
by  his  executors  as  before  mentioned,  to  hold  to  the  trustees  of 
the  settlement,  in  trust  for  the  separate  use  of  his  niece  for  lift^ 
and,  in  esse  she  should  die  in  the  lifetime  of  her  husband  leav- 
ing  a  child  or  children  by  him,  then  in  trust  for  such  child  or 
cUldien ;  but^  in  case  she  should  diein  her  husband's  lifetime 
wslhout  leaving  any  ohild  or  children  as  aforesaid,  then  be  will* 
Hi  aad  ditected  that  Jiiaeaid  twstew  should  hold  the  said  moneji^ 
' wAipajMha^ iatagasi  aaAtdiwlMiilif tlltrogf  to  hsi.  nie^ris.  ham 
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band  daring  the  husband's  life,  and  that^  at  his  decease,  the 
6,0002L  should  revert  to  and  become  part  and  parcel  of  his,  the 
testator's,  real  and  personal  estate  and  effects,  and  should  be 
transferred  and  transferable  as  he  had  thereinafter  directed  and 
appointed  concerning  the  residue  of  his  property.  The  testator 
then  gave  pecuniary  legacies  to  several  of  his  relations,  friends, 
and  servants,  and  directed  that  none  of  those  legacies  should  be 
payable  until  his  executors  and  trustees  should  have  sufficient 
money  in  hand  to  pay  the  whole;  and  he  further  directed  that 
his  trustees  and  executors  should  not  be  liable  to  pay  or  make 
good  any  more  sum  or  sums  of  money  than  might  be  actually 
produced  by  sale  of  his  property,  nor  be  answerable  for 
any  more  interest  or  dividends  than  should  respectively  act* 
tially  come  to  their  hands,  nor  be  liable  to  make  good  any 
losses  that  might  happen  to  the  aforesaid  trust-moneys,  estate 
or  effects,  or  the  said  residue,  or  in  placing  out  the  said 
trust*moneys  according  to  the  directions  of  his  will :  and  he 

further  directed  that  his  executors  should  pay  and 
[^80]    ^reimburse  themselves,  out  of  his  estate  and  effects,  all 

reasonable  costs,  charges  and  expenses  for  loss  of  time  and 
trouble  in  executing  his  will,  and  all  expenses  attendant  on  the 
trusts  thereof.  He  then  expressed  himself  as  follows:  "And 
whereas  I  hope  and  trust  Providence,  in  His  goodness  towards 
me,  has  blessed  me  with  more  than  will  be  necessary  to  pay  the 
sums  hereinbefore  bequeathed  and  given,  therefore,  from  and 
after  every  demand  on  my  estate  be  satisfied,  I  give,  devise  and 
bequeath  the  residue  of  my  property  then  remaining  in  the  hands 
of  my  said  trustees  in  the  bank  of  England  as  aforesaid,  unto 
the  Master,  Wardens  and  Court  of  Assistants  of  the  Oordwainers' 
Company  in  Distaff«lane  in  London  for  the  time  being,  to  hold  to 
them,  the  said  Master,  Wardens  and  Court  of  Assistants,  and  their 
successors  for  ever,  in  trust  that  they,  on  the  receipts  of  the 
flaid  residue,  invest  the  same  in  permanent  government  ae- 
oority,  in  trust  to  receive  the  dividends  or  interest  to  be* 
come  due  thereon  ftom  tinfe  to  time,  and,  after  allowing 
themselveB  a  reasonable  remnneration  for  their  trouble,  ahalli 
bat^yeartjTi  dintribafe  afid  divide  Ike  mm  uamg  ao  MOiy  poor 
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and  distressed  fathers  of  fitniilies,  that  each  father  may  not  re- 
ceive more  than  20Z.  a  year,  nor  less  than  16Z.  a  year  during  his 
life.*'  The  testator  made  two  codicils,  both  of  them  dated  the 
26th  of  March,  1880,  and  thereby  gave  some  further  pecuniary 
legacies,  and  directed  that  they  should  be  paid  by  the  executors 
to  his  will  at  such  time  and  in  such  manner  as  therein  directed| 
but  did  not  alter  his  will  in  any  other  respect 

The  testator  died  on  the  28th  of  March,  1880. 

The  bill  was  filed  to  establish  the  will  and  carry  the  trasts  of 
it  into  execution. 

*As  the  testator  died  seised  of  real  estate  and  possessed    [*81] 
of  leasehold  and  other  personal  property,  the  devise  and 
bequest  to  the  Cordwainers'  Company,  was  good  as  to  his  pure 
personal  estate,  but  void,  under  the  statute  of  mortmain,  as  to 
all  the  rest  of  his  property. 

At  the  hearing  of  the  cause  for  further  directions, « 

Mr.  Knight  Bruoe,  Mr.  Wahejidd^  and  Mr.  K  Parker^  for  the 
company,  and 

Mr.  Anderdan  and  Mr.  Piggott^  for  some  of  the  testator's  next 
of  kin,  who  had  been  made  defendants,  by  supplemental  bill,  as 
being  eptitled  to  the  leasehold  property,  or  the  produce  of  it,  ex- 
empt from  the  bequest  to  the  company,  said  that  the  testator  had 
expressed  an  intention  that  his  entire  property  should  form  one 
mass,  without  any  distinction  as  to  the  liability  of  the  separate 
parts  of  it :  that  the  court,  finding  such  an  intention,  must  give 
effect  to  it^  and  direct  the  testator's  debts  aud  legacies  to  be  paid 
out  of  the  different  descriptions  of  property  in  proportion  to  their 
relative  values  or  amounts ;  as  was  done  in  Roberta  v.  WaVcer.ifi) 
They  referred  also  to  WiUtame  v.  Ker8haWf{b)  and  Johnson  v. 
Wood8^{e)  and  Fourdrin  v.  OotvdeyS^ 

(a)  1  Rofls.  k  HjL  7&2.  (e)  2  Bear.  409. 

iP)  1  Keen,  274,  nota  (<9  8  Hyl.  k  Keen,  383. 
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Mr.  Jaeob  and  Mr.  F.  J.  SdUf  appeared  for  the  testator's  heir, 
and 

Mr.  Wigram,  Mr«  StinUm  and  Mr.  HalUtf  for  the  other  par* 
ties. 

The  Vicb-Chancbllob,  without  hearing  them,  said:  The 
only  question  is  whether  the  testator  in  this  case,  has  ex- 

[*82]  pressed  *an  intention  that  the  general  rule  of  this  coart| 
as  to  the  payment  of  debts  and  legacies,  should  be  altered. 

I  Gonfeas  that  t  cannot  see  anything  in  this  wiU  to  prevent  &e 

application  of  the  rule  in  the  usual  way. 

Jn  Roberts  y.  Walker^  Sir  John  Leach,  M.  R,  says :  "  When  a 
testator  creates,  jfrom  real  estate  and  personal  estate,  a  mixed  and 
general  fund,  and  directs  the  whole  of  that  fund  to  be  applied 
for  certain  stated  purposes,  he  does,  in  effect,  direct  that  tlie  real 
and  personal  estates  which  have  been  converted  into  that  fund^ 
shall  answer  the  stated  purposes  and  every  of  them,  pro  rata, 
according  tp  their  respective  values."  That^  in  my  opinioOi  is 
quite  a  gratuitous  proposition;  and  I  consider  that  Sir  John 
Leach's  deeision,  in  BolberU  v.  Walher^  is  contrary  to  the  ordinary 
rule  of  this  court,  as  observed  in  the  administration  of  assets. 

I>ec]are  that  &e  coets^  charges  and  expenses  already  taxed 
and  paidf  and  those  directed  to  be  taxed  and  paid  as  aftermen* 
tioned,  are  charged  upon  the  testator's  real  estate  and  his  per- 
tonal  estate  savoring  <^  jrealty  and  his  pure  personal  estate,  and 
are  payable  thereout  in  proportion  to  the  relative  values  of  those 
estates :  declare  that  the  testator's  debts,  flineral  expenses  and 
legacies  ought  to  be  paid  out  of  the  testator's  personal  estate  sa« 
¥oring  of  realty  and  out  of  his  pure  personal  estate,  in  propor- 
tion to  the  relative  values  of  those  estates:  declare  that  the  tes^ 
tator's  heir  at  law  is  entitled  to  the  produce  of  the  sale  of  the 
testator's  real  estates,  subject  to  the  charges  before  declared  and 
to  the  expenses  of  the  sale  thereof:  declare  that  the  residuary 

bequest  is  void  to  the  extent  of  that  proportion  of  the 
[*88]    residuary  estate  which  consisted  of  personal  estate  ♦savor- 

ing  of  realty :  declare  that  the  testator's  next  of  kin  liv- 
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ing  at  hiB  death,  are  entitled  to  such  last-mentioned  personal  es- 
tate ;  and  declare  that  the  plaintifib,  as  trustees  of  the  charity, 
are  entitled  to  the  pure  personal  estate,  subject  to  the  several 
chaiges  thereon. 


^he  plaint!^  appealed  to  the  Lord  Ohdnaetbr  fix)m  the  above 
decree.  The  Lard  Chancellor  difTered  in  opinion  from  the  Ftbc- 
Chanceihr^  and  decided  that  the  testator^s  debts^  legacies,  &c., 
ought  to  be  paid  out  of  the  mixed  fund. 

iis  Lordship's  decree,  dated  the  23d  of  December,  1842,  de- 
clared that  the  testator's  debts,  legacies  and  funeral  expenses,  to- 
gether with  the  costs,  charges  and  expenses  already  taxed  and 
paid,  iEind  thereby  directed  to  be  taxed  and  paid,  were  a  charge 
upon  the  testator's  real  estate  and  his  personal  estate  savoring 
of  realty  and  his  pure  personal  estate,  and  were  payable  there- 
out in  proportion  to  the  relative  values  of  such  estates  respect- 
ively :  that  the  testator's  heir  was  entitled  to  the  produce  of  the 
sale  of  the  real  estates  subject  to  the  funeral  expenses,  debts,  leg- 
acies and  other  charges  before  declared,  and  also  to  the  expense 
of  the  sale  of  the  real  estates:  that  the  residuary  bequest  was 
void  to  the  extent  of  that  portion  of  the  residuary  estate  which 
consisted  of  personal  estate  savoring  of  realty,  and  that  the  tes- 
tator's next  of  kin  living  at  his  death,  were  entitled  to  the  per- 
sonal estate  savoring  of  realty  subject  to  the  funeral  expenses^ 
debts  and  legacies,  and  the  other  charges  affecting  the  same,  as 
befi3»re  ded&red 
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[*84]  ♦The  Attorney-General  v.  Gltn. 

Charity. — Mortmain. — Stat.  9  Oeo.  2,  c.  86. — Lease. 

1841 :  6th,  6th,  20th,  and  23d  Maroh. 

A  school  was  foanded  for  the  education  of  poor  children  within  a  certain  district 
The  district  was  converted  into  a  dock,  under  a  local  Act  of  Parliament,  so  that 
the  objects  of  the  charity  failed.  The  court  referred  it  U>  the  Master  to  ap- 
prove of  a  scheme  for  the  application  of  the  funds  of  the  charity,  cypres, 

A  lease  of  land  already  in  mortmain,  made  to  a  obarity,  does  not  require  enrolment 
under  9  Oeo.  4,  a  36. 

In  1705,  the  Master,  Brethren  and  Sisters  of  St.  Elatharine's 
Hospital,  near  the  Tower  of  London,  established  a  school  for  the 
education  of  poor  children,  inhabiting  the  precinct  of  St  Ejitha- 
rine,  which  was  their  property ;  and,  in  April,  1812,  they  grant- 
ed a  lease  of  two  houses  in  the  preciDCt,  to  trustees,  for  the  bene- 
fit of  the  school.  The  lease  was  granted  for  40  years,(a)  and  at  a 
rent  of  21  lis.  per  annum.  The  St  Katharine's  Dock  Company, 
under  their  Act  of  Parliament,  purchased  the  precinct,  including 
the  site  of  the  hospital,  and  converted  it  into  a  dock:  the  conse- 
quence of  which  was  that  there  were  no  children  to  attend  the 
school.  The  hospital,  however,  was  rebuilt  on  a  new  site,  pro- 
vided for  the  purpose  in  the  Begent's  Park. 

The  questions  in  the  cause  were :  First,  whether  the  lease  was 
not  void  under  the  statute  of  mortmain,  (9  Qeo.  2,  c.  SO,)  for  want 
of  enrolment 

Second,  whether  it  was  not  void  under  the  statutes  (18  Eliz.  c 
10,  s.  8 ;  14  Eliz.'c.  11,  s.  19,  and  c  14,)  relating  to  leases  granted 
by  ecclesiastical  corporations,  masters  of  hospitals,  ttc  , 

[*85]        *Third ;  whether  a  reference  ought  not  to  be  directed 
to  one  of  the  masters  of  the  court,  to  approve  of  a  scheme 

(a)  Under  14  Bliz.  c.  11,  ss.  It  A  19,  laases  for  40  years  of  booses  belonging  !• 
any  ecclesiastical  persons  or  bodies  politic  or  corporate,  situate  Id  anj  city,  borough, 
town  corporate  or  market  town,  or  the  suburbs  thereof;  are  good.  See  Ftwon  v. 
Bkmberg,  3  Bing.  N.a  311  \  and  amU.  YoL  Ya  pi  &48. 
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for  applying  the  sum  for  which  the  lease  of  the  houses  had  been 
sold,  to  charitable  purposes  cypres. 

Mr.  BomiUy  and  Mr.  Ooodeve,  for  the  relators,  said,  first,  that 
the  houses  were  in  mortmain  at  and  long  before  the  time  when 
the  lease  of  them  was  granted ;  and,  therefore,  the  lease  was  not 
within  the  statute  of  mortmain.     Walker  v.  lUchardson^ifl)  De 

Oosta  V.  De  Paz.{b) 

• 

Secondly :  that  the  14  Eliz.,  c.  11,  was  the  statute  under  which 
the  lease  had  been  granted,  and  that  the  terms  of  the  lease  were 
in  conformity  to  the  19th  section  of  that  statute. 

Thirdly :  that,  where  a  trust  for  a  charity  had  once  attachedy 
this  court  would  not  allow  it  to  fail  for  want  of  objects^  but  would 
provide  for  the  application  of  the  funds  cypres. 

Mr.  Knight  Bruce  and  Mr.  Chaig^  for  the  Dock  Company,  con- 
tended : — First :  that  the  lease  having  been  granted  for  the  bene- 
fit of  a  charity,  it  was  void  for  want  of  enrolment 

Secondly  :  that  the  yearly  accustomed  rent  wa^  not  reserved 
by  the  lease,  as  required  by  the  statutes  of  Eliz.,  or,  at  all  events, 
there  was  nothing  to  show  that  the  rent  reserved  was  the  accus- 
tomed yearly  rent. 

Thirdly :  that  the  lease  having  been  granted  not  for 
general  but  for  a  particular  charity,  which  had  failed,  *the     [*86] 
court  would  not  apply  the  funds  to  any  other  charity. 
Cherry  v.  M6U,{c) 

The  Vicb-Chancellor  : — ^Here  there  was  a  charity  estab- 
lished (which  has  existed  more  than  a  century,)  for  the  benefit 
of  the  poor  children  of  the  precinct.  Now,  the  mere  accidental 
fact  that  the  legislature  has  interfered  and  has  destroyed,  in 

(a)  3  Meee.  k  Wela  883.  (e)  1  MyL  &  Gr.  12a. 

%  Amb.  338;  »nd  3  Swana  487,  note. 
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affect,  tbat  prdcinct^  does  not  appear  to  me  to  have  destroyed  die 
original  charity.  I  apprehend  that  the  ooait,  finding  an  eziatihg 
charity,  will  see  whether  there  cannot  be  an  application  of  the 
Ibnds.  Becatne,  all  that  has  been  done  is  this:  the  old  site  of 
the  ho^tial  has  been  taken  away  and  a  new  site  has  been  giveit 
What  the  particular  provisions  of  the  act  of  pariiament  are 
fespecting  the  site  of  the  new  hospital,  I  do  not  know;  but  the 
hospital  is  not  destroyed :  it  continues,  and  it  appears  to  me  that, 
as  a  part  of  the  appendage  to  the  hospital,  that  very  charity  it- 
self does  continue.  It  repeatedly  happens  that^  where  a  charity 
has  l)een  instituted  and  htls  gone  on  for  a  century  or  more,  and, 
for  some  reason  or  Other,  the  charity  cannot  go  on  as  it  did,  this 
court  will  direct  the  Master  to  approve  of  a  scheme ;  and,  this 
being  a  case  in  which  I  must  consider  that  the  charity  is  exist- 
ing and  has  not  reverted,  I  must  adopt  the  same  course ;  more 
especially  as,  for  Anything  that  has  been  shown  to  me  to  the  oon« 
trary,  there  may  he  persons,  who  are  fit  objects  of  the  charity, 
within  the  precincts  of  the  site  of  the  new  hospital 

Next,  with  respect  to  the  lease.  Supposing  it  is  good,  what 
is  it,  in  effect,  but  a  donation  by  the  hospital  to  the  cha* 

[^87]  rity  ?  ^And  supposing  the  lease  is  good,  it  is  just  the 
same  as  if  money  had  been  given.    I  see  no  difference ; 

but  whether  it  is  good  or  not  in  law,  is  another  matter. 

All  that  the  information  and  bill  states  respecting  the  lease, 
is  that  demises  were  made,  from  time  to  time,  by  the  chapter  of 
the  hospital  on  the  payment  of  fines,  at  the  pleasure  of  the  chap- 
ter for  the  time  being.  The  answer  makes  no  objection  at  all  to 
the  lease;  but  an  objection  is  made,  at  the  bar,  in  respect  of  the 
language  used  in  the  information  and  bill  Now,  the  informa- 
tion and  bill  might  have  expressly  averred  that  the  lease  was 
made  at  the  accustomed  yearly  rent  or  more;  but  it  has  not 
Therefore,  before  I  make  any  decree  which  will  give,  to  the  in- 
formants and  plainti^  the  benefit  of  the  lease,  I  must  have  it 
clearly  made  out  that  the  lease  is  good  under  the  statutes  of 
Elizabeth,  a  matter  which,  at  present,  is  left  in  uncertainty ;  and, 
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for  that  purpose,  it  will  be  necessary  to  direct  an  inquiry  before 
the  master,  which  will  have  the  effect  of  eliciting  the  fiust  whether 
the  lease  is  a  good  lease  within  those  statutes. 

I  have  always  understood  that  it  is  quite  a  settled  pointy 
that  a  lease  that  is  made  by  an  eleemosynary  corporation,  though 
not  ecclesiastical,  is  within  the  operation  of  the  statutes;  and, 
therefore,  the  only  question  will  be  whether  this  is  a  lease  which, 
by  reason  of  its  being  a  lease  of  tenements,  within  the  suburbs 
of  the  city,  for  a  period  not  exceeding  40  years,  is  a  good  lease 
or  not  in  respect  of  the  rent  reserved. 

With  respect  to  the  question  whether  the  lease  is  void  because 
it  was  not  enrolled  within  six  calendar  months  after  the 
execution  thereof,  which  is  an  oly'ection  *that  arises  on  [*88] 
the  statute  of  tKe  9th  Geo.  2,  my  opinion  is  that  I  ought 
Aot  to  send  any  case  to  a  court  of  law  on  that  point :  because 
the  precise  point  was  determined  in  WaJhar  v.  IHchardson  ;  and 
I  must  say  that  it  is  my  own  opinion  that  the  question  was 
rightly  decided  in  that  case.  It  is  plain  that  what  was  meant  by 
the  statute,  was  to  repress  the  testamentary  disposition  of  land  to 
charitable  purposes,  and  also  to  enforce  the  statutes  of  mortmain. 
But  if  the  land  be  already  in  mortmain,  it  is  altogether  out  o^ 
the  consideration  of  the  legislature. 

The  question,  then,  having  been  solemnly  decided  in  a  court 
of  law,  and  my  opinion  upon  it  being  in  accordance  with  that 
decision,  I  ought  not  to  direct  it  to  be  again  discussed. 
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BiCEETT  V.  GUILLEMABD. 

WtlL —  Cbrw^rucftim.— Survivorship. 

1841:  aUh  March. 

Testator  gave  8001  to  the  four  children  of  H.  R.,  to  be  divided  into  eqnal  sharei^ 
and  paid  to  them  at  21,  and  the  interest  of  their  aharet  to  be  paid,  to  their  pa- 
renta,  in  the  meMitime:  and,  in  oaae  of  either  of  the  legatees  dying  under  31, 
then  hifl^  her  or  their  shares  were  to  be  equally  divided  amongst  the  sorrivors. 
Two  of  the  children  died,  under  21,  in  the  testator's  lifetime.  Held  that  the  two 
sunriTors  were  entitled  to  the  original  share  only  of  the  child  who  died  last 

A  Testator  gave  to  Mary  Bickett,  R  Biokett,  T.  Bickett, 
and  J.  Bickett,  the  sons  and  daughters  of  Henry  Bickett,  8002^ 
stock,  to  be  divided  into  equal  shares,  and  to  be  paid  to  them  as 
they  should  respectively  arrive  at  the  age  of  21  years ;  and  the 
dividends  and  interest  of  their  respective  shares  to  be  paid,  to 
their  parents,  in  the  meantime :  and,  in  case  of  either  of 
[*89]  the  ^before-mentioned  legatees  dying  before  attaining  the 
age  of  21  years,  then  he  directed  that  his,  her  or  their 
shares  should  be  equally  divided  among  the  survivors.  Two  of 
the  children  died,  under  21,  in  the  testator's  lifetime.  The  ques- 
tion was  whether  the  two  surviving  children,  who  were  the  plain- 
ti£fs  in  the  cause,  were  entitled  to  that  portion  of  the  share  of  the 
child  who  died  first,  which  survived  to  the  child  who  died  last 

Mr.  Simpkinson  and  Mr.  Anderdon^  for  the  plaintifib,  cited 
Walker  v.  Main^ip)  WilUng  v.  Baine,{b)  Humphrei/8  v.  E6we8j{e) 
Mackinnon  v.  PeacL{d) 

Mr.  Ja4xb  appeared  for  the  defendant. 

The  Yice-ChancelIiob  : — The  clause  in  the  will  which  has 
been  relied  on  by  the  counsel  for  the  plaintiff,  is  not  sufficiently 
extensive  to  give  over  shares  accruing  by  survivorship. 

(a)  1  Jaa  it  Walk.  1.  (0)  1  Boss.  A  M7L  639. 

(»)  3  P.  W.  113.  {di  2  Keen,  666. 
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On  the  death  of  the  child  who  died  last,  his  original  share  went 
over  to  the  two  surviving  children ;  bat  his  one-third  of  the 
share  of  the  ohUd  who  died  first,  lapsed. 


♦Ottway  v.  WiNG.(a)— Wing  v.  Ottway.        [*90] 

^Practice. — Feme  coverte, — Process.^^AtiachmenL 

1841:  dOth  March. 

An  ftttacbment  ordered  to  be  iasaed  against  a  mairied  woman,  for  diaobejing  an 
order  in  a  salt  which  abe  had  inscitated  by  her  next  friend. 

The  plaintiff  in  the  original  cause  was  a  married  woman,  who 
sued  by  her  next  friend ;  and  the  bill  was,  in  effect,  for  an 
injunction  to  restrain  Wing  from  levying  execution  on  her  se- 
parate estate  for  a  debt  due  by  her  before  marriage.  The  cross 
cause  was  to  enforce  Wing's  equitable  charge  on  die  separate  es- 
tate, and  for  an  account  and  a  sale. 

The  parties  compromised  the  matter ;  and  an  order  was  made, 
whereby  it  was  declared  that  Wing  had  an  equitable  charge,  on 
Mrs.  Ottway's  separate  estate,  for  the  amount  of  his  demand 
therein  specified ;  and  it  was  ordered  that  the  plainti£^  Caroline 
Ottway,  should,  within  four  days  after  service  of  a  writ  of  exe- 
cation  of  the  order,  pay  to  Wing  the  sum  of  8002^,  part  of  his 
said  demand. 

A  writ  of  execution  was  served,  and  the  money  not  paid. 
The  usual  affidavit  was  made ;  but  the  registrar  objected  to  the  is* 
suing  of  an  attachment  without  the  express  direction  of  the  court 

Mr.  Ookridge  mentioned  the  case  to  the  Yice-Ohancellor,  and 
stated  that  Mrs.  Ottway  was  here  in  the  character  of  a  feme  soZe, 

fif  JBl  ftkmoi^  Mr.  (/oittid(ft. 


■        'I  ■  '       '  ""■«     I  -i  ■■  ■'  ■— ■'  •—•^•>    •     ■—■■I  .■■nil       i|  I     ^.^^iwii  .1        L    ■■--— a^^wip 

apd  that  th«  order  w«0  made  upon  h^r  at  plaintiff.  He 
[^1]    re&rred  ta  Bunycm  v^  Afortmey^la)  *wbere  it  wa9  dear  iihp 

order  would  have  bean  made  if  the  masried  womaii,  a40f 
fendant,  had  been  previously  directed  to  answer  separately.  la 
this  case  Mrs.  Ottway,  by  her  own  act,  had  placed  herself  under 
the  liabilities  of  hfsme  sob.    He  also  mentioned  BeU  v.  HydcQi) 

The  Vtce- Chancellor^  after  conferring  with  the  re^strar,  obser- 
yed  that  Mrs.  Ottway  having,  as  plaintiff,  constituted  herself  a 
single  woman  for  the  purpose  of  the  suit,  she  must  take  the  con- 
sequences of  disobeying  the  orders  of  the  court  made  upon  her 
as  plaintiff;  and  his  honor  gave  leave  to  issue  the  attaohmenl 
against  her  as  &feme  sob. 


SroMig  V,  W1L8OK. 

Praetioe, — Injunction, 

1841:  3l8t  Match. 

The  court  refbsed  to  extend  the  common  injanction  to  staj  trial,  where  the  plaintUf 
in  equity  was  served  with  notice  of  trial  on  the  2Stb  of  Jannaiy,  t«i4id  not  file 
his  biU  tOl  the  leth  of  March, .  and  made  the  moti«A4Ki  theaommWeMio:^ 
the  assizes  at  which  ^  aoUoo^waa  to  he  tns<jL 

MonoK  to  extend  the  common  injunction  to  stay  trial. 

The  action-was  oommenoed  in  August^  and  notice  of  trial  was 
served  on  the  28th  of  January.  On  the  16th  of  Mavob^  the  bill 
was  filed ;  and  Stokes,  having  obtained  the  common  in  junctioui 
moved  on  diis  day  (which  was  the  oommisionfday  at  Chester 
where  the  action  was  to  be  tried^)  to  extend  it  <to  stay  trial. 

Mr.  KntglU  Bruce  in  support  of  the  motion. 

Mr.  W^fram  and  Mr.  Kpe  opposed  it  on  the  ground  ihat  the 
defendant  had  been  guilty  of  laches  in  not  filing  his  bill  earlier 

(•)  Madd.  a  Geld,  tit  M^»m  teDhPio.  8M. 
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than  iha  IQllx  of  March,  although  h^  ha4  \mn  Mtrved  with  notice 
of  trial  so  long  ago  as  the  28th  of  January.  They  added  that  the 
day  'm  which  the  motion  was  made,  was  the  commission^day  at 
Chester,  and  that  the  action  was  expected  to  be  tried  on  the  day 
following.  Blaope  v.  WilkinfionXo)  Field  v.  £eaumont^{b)  ITwrpe 
V.  Eughe8.{c) 

Mr.  Knight  Bruce,  in  reply,  said  that,  if  there  had  been  any 
delay,  his  client  was  willing  to  give  ample  seoority  for  the  costs 
which  the  plaintiff  in  the  action  might  have  incurred  in  conse- 
quence of  it. 

The  Vice-CfumceUor  said  that  this  was  a  case  of  greater  n^li* 
genoe  than  Thorpe  v.  Hughes,  and  refused  to  grant  the  application 
eyen  o>)  the  terms  of  Stakes  giving  9Qcurity  for  cost& 

Motion  refused  with  cost^. 


^JACKBOK.  v.  MABJOBIBAlfXB.  [*98] 

Wm — Otmstruction* — Itemoimeifi, 

1841;  UApnL 

Xeitotor  gave  his  refil  aod  peraonal  estatef  to  tni^t^s,  and  diro^^M  them  to  inyeft 
his  personal  estate  in  the  parchase  of  land,  and  to  pay  the  rents^  snbjeot  to  cer- 
tain annuities,  to  his  son,  for  life ;  and,  in  case  his  son  should  die,  leading  behind 
him  no  legitimate  issue,  then  he  directed  the  trustees  to  pay  the  rents  to  his,  the 
teaUtor'fl,  widow  for  life;  but Jn  case  his  son  should  die  learii^  b^ind  him  legi- 
timate issuer  then,  at  the  end  of  six  months  after  the  eldest  male  child  ihen  living 
of  his  son,  should  have  attained  twenty-five^  or,  in  default  of  male  issue,  the  eldest 
female  child  then  living  of  his  son,  should  hare  attained  twenty-one,  to  convey 
all  the  estates  to  the  eldest  male  child,  or,  in  default  of  male  issuer  to  the  eldest 
ibsMite  ohUd  •ndtohiaorh^r  heirs  c/  hie  or  her  body  iaii^ffdiy  ffe^^tim,  abeotMy 
«r  sffcr.  The  testator  then  (in  case  his  so^  should  d\»  during  the  minority  of 
nch  eldest  nude  or  female  child)  provided  for  their  maintenance  out  of  the  rents 
until  he  or  she  should  attain  the  respective  ages  before  mentioned,  and  then  d^ 

M  iay«ft  4ft4.  (<^  s  ifyL  kCh.fiiL 
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clared  that,  in  case  his  aon  should  not  die  doring  such  minority,  his  estates 
shoold  continue  on  the  trusts  aforesaid  until  six  months  after  his  son^s  death,  and 
then  pass  to  his  son's  eldest  male  or  female  child  in  manner  before  expressed ; 
and  in  case  his  son  should  die  leaving  no  legitimate  issue,  then  that  the  trustees 
should,  after  the  death  of  the  testator's  wife^  convey  the  estates  to  certain  other 
persona.  The  testator's  son  married,  and  had  a  son  bom  after  the  testator's 
death.  The  court  held  the  trust  for  the  grandson  not  to  be  void  for  remoteneas ; 
and  the  grandson  having  survived  his  fiither  and  attained  twenty 'One  (but  being 
under  twenty-five,)  and  all  the  annuitants  being  dead,  ordered  the  estates  to  be 
conveyed  to  him. 

William  Collins  Jackson,  by  his  will,  dated  the  15th  of 
November,  1808,  gave,  devised  and  bequeathed  unto  and  to  the 
use  of  trustees,  their  heirs,  executors,  administraiors  and  assigns 
respectively,  all  his  freehold  messuages,  lands,  tenements  and 
hereditaments,  whereof  he  was  seised  in  fee,  as  well  as  all  those 
his  copyhold  lands,  messuages,  tenements,  and  hereditaments, 
which  he  had  surrendered  to  the  use  of  his  will,  situate  in 
the  parish  of  Langley  Marsh,  in  the  county  of  Buckingham, 
upon  the  trusts  thereinafter  declared  concerning  the   same: 

and  he  gave  and  bequeathed  all  his  leasehold  estates, 
[*94]    as  well  for  lives  as  *for  years,  together  with  all   his 

personal  estate,  to  the  same  trustees,  their  heirs,  executors 
and  administrators  respectively,  according  to  the  nature  of  the 
several  estates,  upon  the  trusts  thereinafter  declared  concerning 
the  same :  (that  is  to  say)  upon  trust,  within  10  days  aft«r  his  de- 
cease, to  pay  800Z.  to  his  wife,  Jane  Jackson,  and  to  surrender  to 
her  disposal  certain  goods  and  chattels  therein  specified:  and 
upon  further  trust  to  sell  and  dispose  o^  within  one  year  after 
his  decease,  or  as  soon  aft«r  as  possible,  all  his  landed  estates, 
(except  the  estate  situate  in  the  parish  of  Langley  Marsh.)  and 
all  his  property  in  the  funds.  East  India  stock,  and  bonds  and 
mortgages,  together  with  all  his  personal  estate,  save  as  therein- 
before  excepted,  and  to  apply  the  produce  in  the  purchase  of 
freehold  lands  on  which  there  should  be  no  capital  mansion,  in 
one  of  the  counties  of  Buckingham,  Hertford,  Berks,  Surrey, 
Kent,  or  Middlesex,  upon  trust,  out  of  the  rents,  interests,  rights 
and  profits  arisiiig  fkom  the  freehold*  lands  so  directed  ^.)bd 
purchased,  and  also  out  of  the  renta^  interests,  rights,  issues 
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and  profits  arising  and  accruing  from  the  estate  in  the  parish 
of  Langley  Mansh,  to  pay,  in  the  first  instance,  an  annuity  of 
900L  to  his  wife  Jane  Jackson  during  her  life :  and  upon  further 
trust  to  pay,  in  the  second  instance,  one  other  annuity  of  lOOL 
to  his  mother,  Eliza  Jackson,  during  her  life ;  and  upon  further 
trust  to  pay,  in  the  third  instance,  one  other  annuity  of  600/.  to 
his  son,  William  Ck)llins  Burke  Jackson,  during  his  life  ;  and,  if 
it  should  happen  that  the  rents,  issues,  interests,  rights,  profits 
and  advantages  of  all  his  estates  should  not  be  equal,  with  the 
aforesaid  incumbrances  thereon,  to  the  full  payment  of  the  said 
annuity  of  50/.  to  his  son,  then  he  directed  that  the  surplus  of 
the  said  rents,  issues,  &c.,  after  the  payment  of  the  an- 
nuities to  his  wife  atid  mother,  and  *after  all  legal  de-  [^95] 
ductions,  should  be  delivered  over  to  his  son,  William 
C.  B.  Jackson,  for  his  own  use  and  benefit  during  his  life :  and 
upon  further  trust,  in  the  event  of  either  or  both  of  the  annui- 
ties of  8O01  and  10021  falling  in  by  the  death  of  the  annuitants^ 
then  he  directed  that  the  amount  of  the  annuity  so  &lling  in, 
should  be  transferred  to  his  son,  William  G.  B.  Jackson,  for  his 
own  use  and  benefit  during  his  life,  in  addition  to  the  annuity 
of  600/:  and  upon  farther  trust  that,  in  case  his  son,  William 
G.  B«  Jackson,  should  depart  this  life,  leaving  behind  him  no 
legitimate  issue,  then  that  the  trustees  should  pay  the  whole  of 
the  said  rents,  issues  and  profits  to  his  wife,  Jane  Jackson,  dur- 
ing her  life,  except  the  annuity  of  lOOL  to  his  mother,  Elissa 
Jackson  :  and  upon  further  trust  that,  in  case  his  son,  William 
G.  B.  Jackson,  should  depart  this  life  leaving  behind  him  legiti* 
mate  issue,  then  that  the  trustees  should,  at  the  end  of  six  months 
after  the  eldest  male  child  then  living  of  the  body  lawfully  be- 
gotten  of  his  said  son,  William  C.  B.  Jackson,  should  have  at- 
tained the  age  of  26  years,  or  in  default  of  male  issue,  the  eld- 
est female  child  then  living  of  the  body  lawfully  begotten  of  his 
said  son  W.  G.  B.  Jackson,  should  have  attained  the  fbll  age  of 
21  years,  convey,  assign  and  transfer,  in  such  manner  as  ooun- 
sel  should  advise,  all  his  said  estates,  together  with  all  rents,  in* 
lerests,  rights,  profits  and  advantages  aocruing  ot  that  might 
hkve  accrued  tberefirom  unto  the  sand  ekkst  male  child,  or  in 
TOL.  XIL  6 
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default  of  male  issue^  unto  the  said  eldest  female  child,  and  to 
his  or  her  heirs  of  his  or  her  body  lawfully  begotten  absolutely 
for  ever,  subject  to  and  chargeable  nevertheless  with  the  pay- 
ment of  the  annuities  of  800L  and  1002^  as  aforesaid :  and  upon 
further  trust  that,  in  case  his  said  son,  W.  C.  B,  Jaekson,  should 

depart  this  life  during  the  minority  of  the  said  eldesi 
[*96]    male  child  or  the  said  eldest  *female  child,  as  the  case 

might  be,  then  his  will  was  that,  ftora  and  after  the  de* 
cease  of  his  said  son,  the  annual  sum  of  6001  should  be  appro- 
priated for  the  maintenance  and  education  of  such  eldest  male 
child  or  of  such  female  child,  as  the  case  might  be,  until  he 
or  she  should  have  attained  their  respective  ages  already  ex- 
pressed and  declared ;  provided,  nevertheless,  that  the  appropria- 
tion of  such  annual  sum,  should  not  interfere  with  the  two  an* 
nuities  of  800Z.  and  1001 :  and  upon  this  further  trust  that,  in 
case  his  son  should  not  depart  this  life  during  the  minority  of 
the  said  eldest  male  child,  or  the  said  eldest  female  child,  as  the 
case  might  be,  then  that  all  his  said  estates  should  continue  on 
the  trusts  aforesaid  until  six  moniias  aixer  the  decease  of  his  said 
son  William  G.  B  Jackson,  and,  at  the  expiration  of  that  period| 
pass  to  the  said  eldest  male  child  or  to  the  said  eldest  female 
child  as  the  case  might  be,  in  the  way  and  manner  already  ex- 
pressed and  declared ;  and  upon  this  further  trust  that,  in  case 
his  said  son,  William  C.  B.  Jackson,  should  depart  this  life  leav- 
ing behind  him  no  legitimate  issue,  then,  at  the  expiration  of 
six  months  after  the  decease  of  his  wife,  Jane  Jackson,  the  trus- 
tees should  convey,  assign  and  transfer,  by  such  advice  as  afore- 
said, (there  being  at  the  time  no  lineal  descendant  of  his,  the 
testators,  body  lawfully  begotten,)  all  his  said  estates,  together 
with  all  rents,  issues,  interest,  rights,  profits  and  advantages  ac- 
cruing or  that  might  have  accrued  therefrom,  unto  certain  other 
persons  in  manner  therein  mentioned :  and  the  testator  appointed 
the  trustees,  his  executors. 

The  testator  died  in  1814,  leaving  his  son  named  in  his  will, 
his  only  child,  his  heir  at  law  and  customary  heir,  and  his 
mother  and  wife,  him   surviving.     The  testator's  son   mar^ 
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[*97]  ried  in  Deoember,  1816,  and  had  issae  a  ^daoghler  and  a 
son :  the  former  was  bom  on  the  22d  of  October,  1816, 
and  the  latter,  who  was  the  plaintiff  in  the  cause,  was  bom  on 
the  Uth  of  December,  1817.  The  testator's  mother  died  a  few 
years  after  the  testator.  His  son  died  in  March,  1828.  The 
plaintiff  attained  21  on  the  18th  of  December,  1888;  and  on  the 
80th  of  the  same  month  the  testator's  widow  died. 

On  the  8th  of  March,  1839,  the  bill  was  filed  against  the  trus- 
tees of  the  will,  praying  that  it  might  be  declared  that  the  plain- 
tiff was  absolutely  entitled  to  the  real  estates  devised  by  the 
will,  and  also  to  the  estates  which  the  trustees  had  purchasedi 
with  the  testator's  personal  estate,  since  his  death,  in  pursuance 
of  his  will ;  and  that  the  trustees  might  convey  and  surrender 
the  estates,  and  the  fee  simple  and  inheritance  thereof,  to  the 
plaintiff  absolutely. 

The  cause  was  heard  on  the  29th  of  May,  1840,  and  a  decree 
was  then  made  according  to  the  prayer  of  the  bill. 

The  trustees  afterwards  presented  a  petition  to  have  the  cause 
re-heard  as  to  that  part  of  the  decree  which  declared  that  the 
plaintiff  was  entitied  to  the  real  estates  which  had  been  purchasedi 
with  the  testator's  personal  estate,  since  his  decease,  in  pursu- 
ance of  the  trusts  of  his  ¥nll,(a)  and  which  directed  the  petition- 
ers to  convey  and  surrender  those  estates  to  the  plaintiff  and  his 
heirs ;  the  petitioners  being  advised  that^  by  reason  of 
the  remoteness  and  invalidity  of  the  devise  to  the  *plain-  [*98] 
tiff,  the  purchased  estates  resulted  to  the  testator's  next 
of  kin. 

The  cause  now  came  on  to  be  re-heard. 

Mr.  JqjoA  and  Mr.  ShaOw^  for  the  plaintiff,  said  that  the  de- 


Co}  It  WM  through  isadrertenoe  that  the  decree^  as  drawn  np^  directed  tlw  < 
to  be  oonveyed  and  sarrendered  to  the  plaintiff  in  fee  and  no^  in  tail.  The  plaintiff 
being  the  teatator's  heir,  the  eatatea  of  which  the  teatator  w»  Bd^diAUi^M^ 
would  hare  deaoended  to  the  plaintiff  if  the  deriae  had  been  void :  oonaeqnant^i 
the  petltioo  waa  oonilDed  to  tbejNirvitaied  < 
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Jaokaoo  v.  MaiJoribMikf. 


JriuiMiii  not  void  for  remoteness,  bat  was  good  on  the  authority 
fii^Boi(Mon^8  case :  (a)  which  had  been  followed  in  Bramfield  v. 
f(kombk,{b)  Doe  V.  N6todl,{c)  Phipps  v.  William8,{d)  Snow  v. 
iRMAkXe)  Doe  v.  Ward,(f)  Edwards  y.  H(mvwnd,(jg)  Manr 
iaiY,^Dugard,{h)  Doey.Lea,{i)  Doe  v.  M6ore.{k) 
9th  no  I 

Mr.  K  Bruce  and  Mr.  W.  Af,  James,  for  the  defendants,  con* 
j^p^e^that  the  trust  in  the  will,  of  which  the  plaintiff  claimed 
*^'f^^^^^  was  void  for  remoteness  ;  as  it  was  not  intended  to 
^p^ormed  until  after  the  eldest  male  child  of  W.  G.  B.  Jackson, 
|[|||^.^^ould  be  living  at  his  decease,  should  have  attained  26,  which 
*  fBijife^  plaintiff  had  not  even  yet  attained.  Oogan  v.  Steuens,{t) 
^  ▼•  Phipps  ,im)  that^  at  all  events,  the  question  was  so 

|abt|ul,  that  it  ought  not  to  be  decided  without  the  testator's 
next  of  kin  being  brought  before  the  court 

^^"■ftite  Vioe-Chancbllor  : — ^I  admit,  as  was  said  by  Lord 
Brougham  in  Phippe  v.  WxUiams^  that,  when  land  and 

fionalty  are  devised  *together,  with  a  direction  to  invest  [*99] 
personalty  in  the  purchase  of  land,  the  rule  which 
ffoverns  the  devise  of  the  land,  must  be  applicable  also  to  the 
D^cspnalty  which  is  to  be  invested  in  the  purchase  of  land.  But 
aa  I -think  that,  in  this  case,  any  daim  that  might  be  made  by 
uyejnext  of  kin,  could  not  be  sustained,  it  would  be  unjust,  to  the 
plamti£^  if  I  were  to  direct  the  cause  to  stand  over  with  a  view 
Mh^  ^^^^  ^^  ^^  being  brought  before  the  court^  in  order  that 
Iney  might  have  a  decision  pronounced  against  them.  I  admits 
however,  that  the  trustees  were  quite  justified  in  submitting  to 
the  court,  the  question  which  they  have  raised  by  the  petition  of 
re-hearing. 

^bK«|3B«p.l8.  (A)  1  Ai.  Ate.  m. 

(ft)  1  New  B.  313.  (t)  3  T.  B.  41. 

9^0^{<^)  I  M.  &  &  327.  %  U  Easti  601. 

HilnlW  ^1^  Vol  y.  p.  U.  (2)  Lewia  oa  Tmsteeat  Appeadlz, 
^,^r<«)  1  Emd,  ise.  698. 

iVifl  (/)  ^  ^ol-  *  ^^  ^^  (»)  9  Bll  i30i  3  a  4t  Fin.  66». 

{g)  3  LeTlss,  132 ;  2  Show.  89a 
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This  case  is  precisely  within  the  principle  of  Boraston^s  Case : 
and  though,  on  first  reading  that  case,  one  is  astonished  at  the 
decision,  still,  as  it  has  been  followed  in  Bromfield  v.  OrouxUranj^ 
in  the  other  cases  cited  for  the  plaintiff,  mj  opinion  is  that  I  am 
not  at  liberty  to  escape  from  it  The  decree,  therefoji;ey^ij|^tj1^{ 
affirmed.  :  s',k^  y.hj8j»>T 

umi\u  L'Miiiuti 
_______«-«-«_»— ^»«*  ')JD:7iL  vjliixipi 

♦Thompson  v.  SELBT.(a)  ;'  "'■■"m^ 

Practice. — Motion. 
1S41:  JJd  April  ,jf/,cj  y,^^^ 

After  axMwer,  the  bill  was  amended  and  a  plea  was  put  in  to  the  amended  bUL; 
Held  that  the  original  bill  having  been  answered,  the  pendency  or  jffie^plea  to| 
the  amended  bin,  did  not  prevent  the  hearing  of  a  motion  fi>r  aii^^^'^''^  ^^^ 

ijjiii  'V}i\iyjv}i\i 

Thjb  ori^nal  bill  was  amended  after  it  had  beM^a^#«ydf 
and  a  plea  was  put  in  to  the  amended  bill.  *  -"'^  '>'^^^«  f*"^» 

•ift  h\t!0dfiVJ70 

Mr.  Lovat  and  Mr.  OoJeridge,  for  the  plaintiff  m&7^^iik^k^ftf^ 
eeiver.  '''^'  '-^^'^  -^^^  ''** 

Qfi  (fVjiii    10  lull 

Mr.  KnigJU  Bruce  and  Mr.  Hare,  for  the  defend^  MiSe'^em^ 
the  pendency  of  the  plea  prevented  the  motion  %^lli%'ttd&»8>f{ 
2  Dan.  Prac.  219. 

h^  V/OlJTJfiM 

The  Viob-Chanobllob  :— As  the  original  bili^Ktti  bcfeii^  *W^ 
swered,  I  think  that  I  am  at  liberty  to  hear  the  n»^d'ii^itti^' 
standing  there  is  a  plea  pending  to  the  amended  bffli'^ -^  u^'jtUiw 

(a)  JEkrdatUmi.  ^^^v/  I!iJ  oilT 

ffOiUiM  *l(i  Ifi'/r 

lo  i\Uif:A>  on.)  fj'iih 
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Petera  t.  Dipple. 


[*101J  *PErER8  V.  DiPPLB, 

ITtZl — (hnstm/ction.  ^ 

1841:  23d  April 

Testatrix  ga^e  an  ammitj  of  50^  to  her  son-in-lavr,  ibr  his  life^  provided  he  re- 
mained  unmarriedf  but  if  be  ahoold  marry,  the  annuity  to  oease ;  and,  after  hia 
death  or  aeoond  marriage,  whichever  should  first  happen,  she  gave  1,0001.  to  be 
equally  divided  between  her  brotiier  and  sisters :  and,  if  they  should  not  all  be 
then  living,  she  gave  the  share  of  him,  her  or  them  so  dying  to  be  equally  divided 
between  them,  her  surviving  brother  and  sisters. 

The  testatriz^s  brother  and  sisters  all  died  in  her  son-in-law's  lifbtimsb  and  he  died 
unmarried.  Held  that  the  brother  and  sisters  took  a  vested  interest  in  the  lOOOL 
as  tenants  in  common. 

Ann  Pabb,  by  her  will,  gave  an  annaitj  of  60JL  to  her  son- 
in-law,  Robert  Green,  to  be  paid  to  bim  during  his  life,  provided 
he  should  so  long  remain  single  and  unmarried ;  but,  if  he  should 
thereafter  marry,  then  she  directed  that  the  annuity  should  oease 
and  be  no  longer  paid  from  the  time  of  such  marriage ;  and,  from 
and  after  the  decease  of  Bobert  Green  or  his  marriage,  which- 
ever should  first  happen,  she  gave  the  sura  of  1,00021  to  be  equally 
divided  between  her  brother  and  sisters ;  and,  if  they  should  not 
all  be  then  living,  she  gave  and  bequeathed  the  share  of  him, 
her  or  them  so  dying,  to  be  equally  divided  between  them,  her 
surviving  brother  and  sisters:  and  she  gave  the  residue  of  her 
personal  estate  to  her  brother-in-law,  Matthew  Peters. 

Matthew  Peters  and  Bobert  Green  survived  the  testatriz :  and 
she  left  a  brother  and  four  sisters  living  at  her  death ;  but  they 
all  died  in  Bobert  Green's  lifetime.  He  died  in  August^  1884, 
without  having  married  aftier  the  date  of  the  will. 

The  bill  was  filed  by  some  of  the  residuary  legatees  under  the 
will  of  Matthew  Peters,  (who  also  was  dead,)  against  the  repre- 
sentatives of  the  testatrix's  brother  and  sisters  and  other  parties, 
ailing  that,  the  testatrix's  brother  and  sisters  having  died  be- 
fore the  death  or  marriage  of  Bobert  Green,  the  legacy  of  1,00021 
lapsed  and  became  part  of  the  testatrix's  residuary  estate ;  and 
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Petore  ▼.  Dipple. 

- — — — — I , _ 1 

praying  that  a  sum  of  stock,  in  which  the  l^QOOL  had  been  in- 
vested, might  be  transferred  to  the  plaintifis  as  repre* 
eenting  *the  residoary  legatees  under  Matthev  Peters'    [*102] 
will 

The  cause  was  heard  as  a  short  cause. 

Mr.  Knight  Bme^  Mr.  James  Parker  and  Mr.  Oraigj  for  the 
plaintifb,  contended  that  the  bequest  on  which  the  question 
raised  by  the  bill,  arose,  was  not  a  gift  of  the  interest  of  a  sum 
of  money  to  one  for  life,  with  a  bequest  of  the  principal  to  others, 
on  his  death;  but  that  it  was  a  gift  of  an  annuity  followed  by  a 
bequest  of  a  sum  in  gross,  which  was  contingent  on  the  legatees 
being  alive  at  the  marriage  or  death  of  the  annuitant.  Harrison 
V.  Faremanjlfl)  BWingsJey  v.  WHlsJp)  Pope  v.  Whitc(mbe,{c)  SmeU 
V.  jDce^{d)  Norris  v.  HulhuHiite.{e) 

Mr.  Simons^  Mr.  Paynier,  and  Mr.  E.  Montagu  appeared  for  the 
defendants. 

The  FSce-C^anosObr  said  that  the  gift  in  question,  was,  in  ef- 
fect, a  gift  in  remainder,  and  declared  that  the  testatrix's  brother 
and  sisters  took  vested  interests  in  the  1,0001.,  as  tenants  in  com- 
mon, equally. 

(a)  5  Yea  207.  {d)  3  Salk.  41S. 

(5)  3  Atk.  319.  («)  1  Bra  a  a  183, 

^)  3  Biw.  134. 
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Uojd  V.  Wait 


[*10a]  *Lloyd  V.  WAIT.(a) 

Practice, — Prodiiciion  of  deed, 
1841:  33d  April 
A.,  olaitniDg  to  be  heir  to  a  mortgagor,  filed  a  bill  to  redeem.    Tlie  answer  denied 

that  he  was  heir.    A  motion  by  him,  for  production  of  the  mortgage-deed,  was  ' 

refosed,  beoanae  he  had  aol  eataUisfaed  hia  title. 

The  bill  was  filed,  to  redeem  a  mortgage,  by  a  peison  claim- 
ing to  be  heir  ez  park  patema  to  tbe  mortgagor.  The  defend- 
ants  were  the  heir  ex  parte  patema  and  the  administrator  of  the  | 

mortgagor ;  and  they  had  redeemed  the  mortgage  and  taken  an  i 

assignment  of  it  to  themselves.  i 

The  answer  denied  that  the  plaintiff  sustained  the  character 
in  which  he  sued. 

Mr  Shebbeare^  for  the  plaintiff,  moved  that  the  defendants  j 

might  be  ordered  to  produce  the  mortgage-deed. 

Mr.  Boupdl^  for  tbe  defendants,  submitted  that,  as  the  title  of 
the  plaintiff  was  denied,  he  must  prove  it  before  he  could  have 
a  right  to  see  the  deed. 

Mr.  Shebbeare^  in  reply,  cited  iJue  v.  idi6Aanb.(fr) 

The  Yige-Ghancellor:— As  the  title  of  the  plaintiff  is 
denied,  he  must  establish  it  before  he  can  be  entitled  to  see  the 
deed ;  that  is,  he  must  first  show  that  he  has  an  interest  in  the 
deed. 

Motion  refused  with  costs. 
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InreLlngeiL 


*In  re  Linqbn.  [*104] 

Practice. — Stat  6  Anne,  c.  18. — Oestui  que  vie. 
1841:  latMaj. 

Course  of  prooeediDg  under  6  Anne,  c.  18,  to  oompel  a  leasee  pur  amilre  vi$,  to  pro- 
duce the  cestui  qwvieio  the  rsTersiODer. 

Ox  the  22d  of  December,  1840,  an  order  was  obtain- 
ed, under  6th  Anne,  c.  18,  s,  l,(a)  by  a  person  *entitled    [*105] 
to  oertain  property,  in  reversion  expectant  on  the  deter* 

(a)  This  Act  is  intituled:  '*  An  Act  for  the  more  effecfcual  ditoo^efy  of  the  death  of 
persons  preiended  to  he  alive  to  the  prejudice  of  those  who  claim  estates  after  their 
deaths."  It  enacts:  "that  any  person  or  persons  who  liath  or  shall  have  anj  daim 
or  demand  in  or  to  any  remainder,  reversion,  or  expectancy,  in  or  to  any  estatei 
after  the  death  of  any  person  within  age,  married  woman,  or  any  other  person 
whatsoever,  upon  aiRdavit  made  in  the  High  €k>urt  of  Ghanoery,  by  the  persons  so 
claiming  such  estate,  of  his  or  her  title,  and  that  he  or  she  hath  cauae  to  believe 
that  such  minor,  married  woman,  or  other  person  is  dead,  and  that  his  or  her  death 
is  concealed  by  such  guardian,  trustee,  husband,  or  any  otlier  person,  shall  and  may 
once  a  year,  if  the  person  aggrieved  shall  think  fit,  move  the  Lord  Chancellor, 
Keeper,  or  Commissioners,  for  the  custody  o  f  the  Great  Seal  of  Qreal  Britain  for 
the  time  being,  to  order,  and  they  are  hereby  authorized  and  required  to  order  suoh 
guardian,  trustee,  husband,  or  other  person,  concealing  or  suspected  to  conceal  such 
person,  at  such  time  and  place  as  the  said  court  shall  direct,  on  personal  or  other 
due  service  of  such  order,  to  produce  and  show  to  such  person  and  persons  (not 
exceeding  two)  as  shall  in  such  order  be  named  by  the  party  or  partiee  proseouting 
sudi  order,  such  minor,  married  woman,  or  other  persons  aforesaid ;  and,  if  such 
gnafdian,  trustee,  husband,  or  auch  other  person,  as  aforesaid,  shall  refuse  or  neg> 
laet  to  produce  or  show  such  infant,  married  woman,  or  such  other  person,  on 
whose  lifb  any  such  estate  doth  depend,  aooording  to  tbe  directions  of  the  said  order, 
that  then  the  Court  of  Chancery  is  hereby  authorized  and  required  to  order  such 
guardian,  tmatee,  husband,  or  other  person,  to  produce  such  minor,'i]uirried  woman^ 
or  other  person  concealed,  in  the  said  Court  of  Chancery,  or  otherwise  before  Com* 
missioners  to  be  appointed  by  the  said  court,  at  such  time  and  place  as  the  court 
shall  direct,  two  of  which  Commissioners  shall  be  nominated  by  tbe  party  or  parties 
prosecuting  such  order,  at  his,  her,  or  their  coats,  and  charges ;  and,  in  case  such 
guardian,  trustee,  husband,  or  other  person  shall  refuse,  or  neglect  to  produce  such 
faifant,  married  woman,  or  other  person,  so  concealed,  in  the  Court  of  Gbanoeij,  or 
before  such  Commissioners,  whereof  return  shall  be  made  by  such  Oommissionerfl^ 
and  that  return  filed  in  the  Petty  Bag  Office,  in  either  or  any  of  the  said  cases,  the 
laid  minor,  married  womai,  or  sudi  other  person  so  oonoealed,  shall  be  taken  to  be 
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laroUngen. 

mination  of  a  lease  thereof  pwr  autre  vie^  for  the  prodaction  of 
the  cestui  gue  vie  by  the  leasee,  to  two  persons  named  in  the 
order,  at  the  church-door  of  the  parish,  on  the  8th  of  January, 
1841,  between  the  hours  of  10  and  12  in  the  forenoon. 

The  lessee  was  served  with  the  order,  but  did  not  produce  the 
cestui  que  vie;  9m  appeared  by  affidavit  and  by  the  return  made 
by  the  two  persons  to  whom  the  cestui  que  vie  was  ordered  to  be 
produced.  Whereupon  another  order  was  obtained,  command- 
ing the  lessee  to  produce  the  cestui  que  vie^  at  the  bar  of  the 
court,  at  the  sitting  of  the  court,  at  10  o'clock  in  the  morning  of 
the  Ist  of  May,  1841.  The  lessee  having  diaobeyd  this  order  as. 
well  as  the  former  one, 

Mr.  Btunt^  by  whom  the  orders  had  been  obtained,  said  that 
the  registrar  doubted  whether  the  Act  did  not  requue 
[*106]    *that  some  return  to  the  last  order,  should  be  made  in- 
to the  Petty  Bag  office,  before  an  order  entitling  the  re- 
versioner to  enter  on  the  demised  premises,  could  be  drawn  up. 

The  Yiob-Ghangbllob: — ^I  apprehend  that  all  that  is  neces- 
sary, is  that  the  registrar  should  insert  a  minute,  in  the  book  of 
the  proceedings  of  this  court,  that,  on  this  day,  at  the  sitting  of 
the  court  at  10  o'clock  in  the  morning,  no  person  represented  to 
be  the  cestui  que  vie^  was  produced  or  appeared. 

dead,  and  it  shall  be  lawful  for  any  person  daiming  any  right,  title,  or  interest,  in 
remainder  or  reversion  or  otherwise,  after  the  death  of  such  infiint,  married  woman, 
or  such  other  persons  so  concealed,  as  aforesaid,  to  enter  upon  such  lands^  tene- 
ments, and  hereditaments,  as  if  such  infaa^  married  woman,  or  other  person  so 
aoneealed,  t»ere  aetualfy  dead** 
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Bx  iMurte  Setdler. 


Ex  parte  Siedlsr. 

PruOice. — Costs. — Petition. 

1841:  6th  Kay. 

If  a  petition  is  presented  under  an  Act  of  Parliament  by  a  person  who  is  out  of  the 
joriadiction,  the  respondent  may  require  seeority  to  be  giWn  for  costs^  notwith* 
standing  he  has  answered  the  atBdavits  in  support  of  the  petition. 

This  was  a  petition  presented  under  an  Act  of  Parliament  au- 
thorizing the  court  to  make  an  order,  on  petition,  in  a  summary 
way. 

The  petitioner  being  out  of  the  jurisdiction  of  the  court,  and 
the  respondent  having  answered  the  affidavits  in  support  of  the 
petition,  the  question  was  whether  he  had  thereby  lost  his  right 
to  require  the  petitioner  to  give  security  for  costs. 

The  Vux'Chancenor  ruled  that  he  had  not,  but  that  he  might 
make  the  ^ipplication  on  the  petition  coming  on  to  be  heard. 


*Waldo  v.  Waldo.  [♦107] 

Timber. — Tenant  for  Ufo  and  Temainder-man. 

1841:  SthlCay. 

Bstates  were  devised  to  A.  in  fee,  in  trust  to  settle  them  on  B.  for  lifo,  remainder  to 
C.  for  lifo,  wWiioni  impeachment  of  waste^  remainder  to  G.*s  first  and  other  sons  in 
tail  Soon  after  the  testators  death,  A.,  with  the  consent  of  B.  ft  C,  cut  and 
sold  some  timber  on  the  estates  which  was  going  to  decay,  and  invested  the  pro- 
ceeds in  consols.  Afterwards  a  suit  was  instituted  by  d  against  A,  B.  and  C's 
iniant  eldest  son,  in  wbieh  the  stoclc  was  ordered  to  be  transferred  into  court 
The  court  having  ascertained  the  circnmstances  under  which  the  timber  had  been 
oat»  ordered  the  dividends  of  the  stock  to  be  paid  to  B.  for  life ;  and,  afterwards^ 
B.  having  died,  the  capital  to  be  transferred  to  0. 

Ths  testatrix  in  the  cause,  by  her  will  dated  the  8th  of  June, 
1827,  devised  her  manor  of  Heaver,  in  Kent,  and  all  other  her 
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estates  in  that  county  and  elswhere,  to  S.  N.  Meredith  and  his 
heirs,  upon  trust,  as  soon  as  conveniently  might  be  after  her  de* 
cease,  to  convey  the  manor  and  other  estates  to  the  use  of  the  de- 
fendant Jane  Waldo,  now  deceased,  for  her  life,  (but  she  not  to 
have  any  power  of  cutting  down  more  timber  than  was  merely 
necessary  for  repairs,)  with  remainder  to  the  use  of  trustees  to 
preserve,  &c.,  with  remainder  to  the  use  of  the  plaintiff^  Edmund 
Wakefield  Mead  Waldo,  for  life,  without  impeachment  of  waate, 
with  remainder  to  the  use  of  trustees  to  preserve,  &a,  with  remain* 
der  to  the  plaintiff's  first  and  other  sons,  successively  in  tail, 
with  divers  remainders  over,  with  the  ultimate  reversion  or  re* 
mainder  to  the  testatrix's  right  heirs. 

The  testatrix  died  in  December,  1829  Shortly  after  her  deatl^ 
Mr.  Meredith,  with  the  consent  of  Jane  Waldo  and  the  plaintiff 
caused  some  timber  on  the  devised  estates,  which  a  surveyor  em- 
ployed by  him  had  marked  as  being  fit  and  proper  to  be  cut 
owing  to  the  same  having  arrived  at  maturity  and  being  in  an 
incipient  state  of  decay,  to  be  felled  and  sold,  and  the  proceeda 
to  be  invested  in  the  three  per  cent  consols. 

[*108]        *In  September,  1881,  Meredith  made  a  settlement  of 
the  estates  pursuant  to  the  directions  of  the  will. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  6th 
of  July,  1884,  the  stock  purchased  with  the  timber-money  was 
ordered  to  be  transferred  into  court,  and  the  master  was  directed 
to  inquire  as  to  the  circumstances  under  which  the  timber  had 
been  cut.  The  master  reported  that  the  timber  was  in  a  decay- 
ing state,  and  was  cut  under  the  circumstances  above  stated ;  that 
none  of  it  had  been  planted  for  the  purpose  o^  or  was  calculated 
to  serve  for  ornament  or  shelter  to  the  mansion-house  on  the  es- 
tates ;  and  that  the  timber  which  remained  uncut,  was  amply 
sufficient  for  future  repairs. 

By  the  decree  made  on  the  hearing  for  farther  direction^  da- 
ted the  80th  of  January,  1836,  the  defendant,  Jane  Waldo,  wai 
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declared  entitled  to  and  was  ordered  to  be  paid  the  dividends  of  the 
afeock  daring  her  life;  and,  after  her  death,  any  person  or  per- 
sons enjkled  to  or  interested  in  the  stock  were  to  be  at  liberty 
to  apply  to  the  court,  concerning  it,  as  they  shoaid  be  advised.(a) 

Jane  Waldo  died  on  the  28th  of  December,  1840,  having  receiv- 
ed all  the  dividends  of  the  stock  which  became  due  in  her  life- 
time. The  plaintiff  then  presented  a  petition  in  the  cause,  praying 
that  the  capital  of  the  stock,  and  a  dividend  which  had  accrued 
thereon  since  Jane  Waldo's  death,  might  be  transferred  and  paid 
to  him.    The  petition  now  came  on  to  be  heard. 

*Mr.  Knight  Bmce^  Mr.  e/ocoft,  and  Mr.  Osborne,  in  [*109] 
support  of  the  petition : — ^The  court  has  already  decided 
that,  owing  to  the  superintending  authority  of  the  trustee,  the 
cutting  of  the  timber  was  not  a  wrongful  act ;  and,  that  being 
the  case,  it  must  be  considered,  in  this  court,  as  still  standing ; 
and  the  court  will  take  care  that  the  rights  of  the  plaintiff,  who 
has  now  become  tenant  for  life  in  possession,  without  impeach- 
ment  of  waste,  shall  not  be  prejudiced  by  an  act  which  it  has 
sanctioned  and  adopted.  If  the  timber  were  still  standing,  the 
plaintiff  would  be  entitled  to  cut  and  sell  it  for  his  own  benefit ; 
and,  therefore,  he  is  entitled  to  the  sum  of  stock  which  now  re- 
presents the  timber.  Lewis  Boiods^s  case^b)  Pyne  v.  Dor,{c) 
Wickham  v.  Wiclcham^{(l)  OochereU  v.  Cholmetey,{e) 

Mr.  Otrdlestone  and  'Mr.  Tennant,  for  the  defendant,  Edmund 
Waldo  Mead  Waldo,  the  plaintiff's  eldest  son,  who  was  an  ia- 
fmni : — ^The  act  of  cutting  down  the  timber,  was  a  wrongful  act, 
which  instantly  enured  to  the  benefit  of  the  pary  entitled,  not  to 
the  next  estate  for  life,  but  to  the  inheritance ;  he  being  the  only 
P9kAj  entitled  to  take  advantage  of  the  wrongful  act 

In  Udal  V.  UdaVJ)  it  was  resolved :  "  that,  if  there  be  tenant 
for  life,  the  remainder  for  life,  and  tenant  for  life  out  down 

(a)  See  mi*^  Vol  flL  ^'t%\i:  (d)  19  Vea.  419. 

(6)  11  Repi  19  b;  see  7th  Resola-  («)  1  Ruas.  ft  MjLilS;  aO.,3Biog. 
tkm,  p.  82  b.  207,  nom.    Ohohnday  v.  P^xOtm, 

(e)  T.  R  6ft.  (/)  Ale7n,  81. 
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[*110]     timber  trees,  he  that  hath  the  inheritanoe  ^may  seise 
them,  although  he  cannot  have  an  action  of  waste  da« 
ring  the  life  of  him  in  remainder;  for  the  particular  tenant  hath 
not  the  absolute  property  in  the  trees,  but  only  a  special  Interest 
in  them  so  long  as  they  continue  annexed  to  the  land.    And 
therefore  a  termer  cannot  grant  away  his  term  excepting  the 
trees ;  but  the  exception  is  void,  for  that  he  cannot  have  a  dis- 
tinct interest  in  them,  but  only  relative  to  the  land."    Pageit 
case  is  to  the  same  effect.(a)    In   Butler's  notes  to  Go.  Litt. 
218   b.   the  law  on    the    subject   is  thus  laid   down:   "No 
person   is  entitled  to    an  action  of  waste  against  a  tenant 
for  life,  but  he  who  has  the  immediate  estate  of  inheritance 
in  remainder  or   reversion    expectant    upon    the    estate    for 
life.    I^  between  the  estate  of  the  tenant  for  life  who  com- 
mits waste  and  the  subsequent  estate  of  inheritance,  there  is  in- 
terposed an  estate  of  freehold  to  any  person  in  esae,  then,  during 
the  continuance  of  such  interposed  estate,  the  action  of  waste  is 
suspended ;  and,  if  the  first  tenant  for  life  dies  during  the  con- 
tinuance of  interposed  estate,  the  action  is  gone  forever.    Yet^ 
if  the  waste  be  done  by  cutting  down  trees,  &c.,  such  remainder 
man  in  fee  may  seize  them,  and  if  they  are  taken  away  or  made 
use  of  before  he  seizes  them,  he  may  bring  an  action  of  trover; 
for,  in  the  eye  of  the  law,  a  remainder-man  for  life  has  not  the 
property  of  the  thing  wasted."    In  Bobinson  v.  Litton,{b)  it  was 
laid  down,  by  lord  Hardwicke :  "  that,  where  there  is  a  tenant 
for  life,  subject  to  waste,  remainder  for  life  dispunishable  for  waste, 
remainder  in  fee,  the  court  will  not  suffer  an  agreement  between 
the  two  tenants  for  life  to  commit  waste,  to  take  place  against 
the  remainder-man,  before  the  time  comes  when  the 
[*111]    ^second  tenant  for  life's  power  commences."     Oarth  r. 
(hUon{c)  is  to  the  like  effect,  and  is  precisely  this  case.  * 

Mr.  Brigga  appeared  for  the  trustees. 

(a)  6  Bep.  V6L  (4  S  Aft.  t»L 

(»)  8  AOc  209. 
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Mr.  K.  Bruoej  in  reply  :-T-In  the  cases  which  were  first  cited  for 
the  infant  tenant  in  tail,  it  does  not  appear  whether  the  tenants 
for  life  in  remainder,  were  impeachable  or  unimpeachable  of 
waste ;  and,  in,  the  absence  of  words  to  the  contrary,  they  must 
be  taken  to  have  been  impeachable  of  waste.  The  cases  cited 
from  Atkyns,  show  that  the  court  will  not  allow  the  collusive  cat- 
ting of  timber  between  two  tenants  for  life,  the  one  impeachable 
and  the  other  unimpeachable  of  waste,  to  the  disherison  of  the 
reversioner  or  remainder-man.  In  both  those  cases,  however,  it 
is  said  that  the  remainder-man  for  life  unimpeachable  of  waste, 
must  wait  until  his  estate  comes  into  possession. 

The  Yick-Changsllob  : — ^I  do  not  recollect  that  this  precise 
point  has  ever  before  been  brought  before  the  court 

I  remember  very  well  that  when  the  case  of  Ihoker  v.  Annes- 
fey(a)  was  brought  before  me,  I  felt  compelled,  by  the  mode  in 
which  Sir  E.  Sugden  argued  the  case,  to  look  into  all  the  cases 
on  the  subject;  and  they  amounted  only  to  this,  that,  where  this 
court  does  interfere  when  timber  has  been  cut,  it  will  go  on  to 
jBdke  an  application  of  the  produce  of  the  timber,  which  consti- 
tutes a  part  of  the  inheritance,  by  investing  it  in  the 
*three  per  cents.,  and  will  order  the  dividends  to  be  [*112] 
paid  to  the  party  entitled  in  possession. 

This  case  must  be  determined  by  analogy  to  what  is  the  law 
on  the  subject  The  whole  law,  as  far  as  the  tenant  for  life  un« 
impeachable  of  waste  is  concerned,  is  expressed  thus  in  the  7th 
resolution  in  Lewis  Bowks^  case: 

"  The  clause  of  without  impeachment  of  waste^  gives  a  power  to 
the  lessee  which  will  produce  an  interest  in  him  if  he  executes 
his  power  during  the  privity  of  his  estate."  I  take  this  to  be  a 
correct  statement  of  the  law  on  this  subject. 


(a)  ilii^  Vol  y.  p.  13ft. 
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Where  there  is  an  estate  settled  on  one  for  life  unimpeachable 
for  waste,  with  remainder  over ;  and  there  is  a  power  of  sale  to 
be  exercised  with  the  concurrence  of  the  tenant  for  life,  that 
power  is  not  allowed  to  be  exercised  in  this  manner,  namely,  by 
selling  the  whole  estate,  and  excepting  the  value  of  the  timber 
from  the  whole  purchase-money  and  paying  that  to  the  tenant 
for  life.  That  very  case  occurred,  nearly  40  years  ago,  before 
Sir  W.  Grant,  who  held  that  a  tenant  for  life  who  had  an  option 
of  catting  timber,  could  not  sell  or  concur  in  a  sale  of  the  whole 
estate,  and  have  excepted  out  of  it  the  value  of  the  timber,  (a) 
That  case  is  only  im  authority  where  there  is  a  tenant  for  life  un- 
impeachable of  waste. 

Where,  by  the  act  of  the  court,  or  the  act  of  a  trustee  out  of 
court  which  the  court  has  adopted,  timber,  which  is  part  of  the 
inheritance,  has  been  converted  into  consols,  and  the 
[*118]  court  has  dealt  with  the  fund  as  representing  *the  inher- 
itance, by  giving,  in  commutation  for  the  rights  of  the 
tenant  for  life  impeachable  of  waste,  the  interest  produced  by 
the  investment  in  consols,  I  think  that,  where  the  estate  of  the 
tenant  for  life  has  ceased,  the  court  has  only  to  consider  the  es- 
tate of  the  person  next  in  succession ;  and,  if  he  is  unimpeach- 
able of  waste  and  asks  for  the  corpus  of  the  fund,  he  asks  only 
for  that  which  he  would  have  been  entitled  to  tf  he  had  exer- 
cised that  power  which  the  law  gives  him  a  right  to  exercise 
when  he  comes  into  possession.  In  strict  analogy  to  this»  when 
the  estate  of  the  person  in  remainder  comes  into  possession  in 
the  shape  of  an  estate  for  life  unimpeachable  of  waste,  the  per* 
son  having  that  estate  is  entitled  to  take  that  portion  of  the  in- 
heritance which  is  represented  by  the  proceeds  of  the  timber 
cut. 

(a)  Seealao  CbdbervBT.  CMiMley,  1  Ron  k  Ujl  418. 
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Sblwat  t;.  Chappkll. 
.    Praetioe. — Wihiess. 

1841 :  6th  ICay. 

After  a  witness  bad  been  examined  for  the  plaintiff,  the  defendant  disoovered  that 
he  was  interested  in  the  result  of  the  suit  The  defendant  was  allowed  to  issue 
a  new  commission  for  examinlnff  the  witness  and  other  persons  to  prove  the  fact 

Ths  defendant,  after  a  witness  had  been  examined  for  the 
plaintiff  under  a  commission,  discovered  that  the  witness  was  in- 
terested in  the  result  of  the  suit 

The  yioG-C^anceHar^  on  an  application  made  by  Mr.  Jacob  and 
Mr.  FoUettj  for  the  defendant^  and  opposed  by  Mr.  James  Parker, 
for  the  plainti£^  gave  the  defendant  liberty  to  take  out  a  new 
commission,  directed  to  the  old  commissioners,  and  to  exhibit  in« 
terrogatories  for  examining  or  cross-examinii^  the  witness  as  to 
his  interest^  and  for  examining  other  witnesses  to  the  same  pointy 
with  liberty  to  the  plaintiff  to  cross-examine  those  witnesses: 
the  costs  of  the  application  and^  of  the  new  oonunission  to  be 
paid  by  the  defendant 

*Vaughan  r.  WorraUlfl)  was  dted  in  support  of  the  [*114] 
application. 


(a)  S  ICadd.  S32 ;  and  2  Bwans.  396.  The  faioompeleiK^  of  witosH  on  floooont 
afbiteroit^  is  now  ieiD6v«d  Vsr  6&  t  Ylct  a  86;  aiid,  I7  the  «mm  Aot^  a  plaintiff 
in  equity  is  enabled  to  ezamfaie  a  defendant  as  a  witnen^  whether  he  is  a  i 
fcraal  party  or  not 


7ou  xn. 
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Sib  Wm.  Pilkington,  Bart.,  v.  Boughsy. 

Mortmain, — Charity. — Ihist —  Will — Qmstruction, 

1841 :  tkb  May. 

Testator,  after  limiting  his  Staffordshire  estates  to  his  daughter  and  her  sons  in 
strict  settlement,  recited  that  he  had  lately  purchased  an  estate  called  0.,-for  the 
purpose  of  endowing  a  chapel,  hut  that  he  had  been  prevented  from  carrying  his 
intention  into  effeot :  he  then  devised  the  A  estate  to  trustees,  in  trust  to  apply 
the  rents  upon  such  trusts  and  Tor  such  purposes  ss  the  persons  for  the  tbne 
being  in  possession  of  his  Staffordshire  estates,  should,  in  their  discretion,  ap- 
point ;  but  he  trusted  that,  out  of  respect  to  his  meCnory,  they  would  exercise 
such  power  in  doing  such  charitable  acts  as  they  knew  he  would  most  approve 
of.  Held,  that  both  the  subject  and  the  object  of  the  trust  were  clearly  pointed 
out,  and  that,  tho  latter  being  charitable  acts^  the  trust  was  void  under  the  Stsit- 
ute  of  Mortmain. 

Thomas  Swiknebton,  the  testator  in  the  cause,  by  his  will, 
dated  the  4th  of  August^  1829|  devised  his  capital  mansion-house, 
and  estates  at  Batterton,  in  Sta£fordshire,  to  his  daughter,  Lady 
.  Pilkington,  the  wife  of  Sir  William  PUkington,  for  life,  with  Te< 
mainders  to  her  first  and  other  sons  in  tail,  with  remainders 
to  his  daughter,  the  defendant,  Mrs.  Tynte,  and  her  sons  in 
like  manner:  and,  after  reciling  that  he  had  then  lately  pur- 
chased an  estate  called  Cioalamore,  situate  in  the  parish  of 
Stoke-upon-Trent,  in  the  county  of  Stafford,  for  the  purpose  of 
endowing  a  private  chapel,  which  he  intended*to  build  upon 
some  part  of  his  estate  at  Butterton,  adjoining  his  house 
[*116]  there,  but  that  certain  ^difficulties  had  arisen  which  pre- 
vented him  from  carrying  his  intention  into  effect;  he 
directed  that,  in  case,  at  the  time  of  his  decease,  such  chapel 
should  not  be  built  and  endowed,  (as  was  the  case,)  then  such 
estate  should  be  and  enure,  and  he  thereby  gave  and  devised  the 
same  unto  and  to  the  use  of  the  defendants,  Sir  Thomas  Boughey 
and  Francis  Twemlow,  their  heirs  and  assigns,  upon  trust  that 
they  and  the  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  should,  from  time  to  time,  receive  the  rents,  issues  and 
profits  thereof,  and  apply  the  same  to  such  uses,  upon  such  trusts 
and  for  such  ends,  intents  and  purposes  as  Lady  Pilkington,  or 
Mrs.  TyntCi  or  the  person  or  persons  for  the  time  bfeing  entitled 
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to  the  immediate  freehold  in  pofisesaion  of  bis  Staffordshire  es- 
tatesi  should,  in  her,  his  or  their  discretion,  direct  or  ap^int ;  bat 
he  trusted  that,  out  of  respect  to  his  memory,  they  would  ezer- 
oise  such  power  in  doing  such  charitable  acts  as  they  knew  he 
would  most  appftve  o£ 

Mr.  James^  for  the  plainti£Ba,  Sir  William  and  Lady  Pilking- 
ton,  submitted  that  the  language  used  by  the  testator,  was  such 
as  to  give,  to  Lady  Pilkington,  the  beneficial  interest  in  the 
Coalamore  estate,  unfettered  with  any  trust  for  charity  or  any 
other  purpose;  that  there  was  a  careful  anxiety  pervading  the 
clause,  which  showed  that  the  testator  was  aware  ^at,  if  he  im- 
posed any  trust  for  charity,  he  would  be  doing  a  void  act :  that 
no  objects  were  pointed  out  for  whose  benefit  the  rents  were  to 
be  applied,  but  it  was  left  to  Lady  Pilkington^s  uncontrolled  dis- 
cretion to  apply  them  as  she  might  thiok  fit  Sak  v. 
Jfoor«,(a)  MmdHh  v.  *Emwgt,%  Gtbba  v.  Bum8ey.{c)  [me] 
This  last  case  shows  that  Lady  Pilkington  may,  if  she 
pleases,  appoint  the  rents  to  herself. 

Mr.  Hodgaooy  Mr.  Damdl  and  Mr.  Tuoemlm  appeared  for  the 
oUier  parties ;   but 

Thb  Yigr-XJhakobIiLOR,  without  hearing  them,  said : — ^The 
testator  recites  that  he  had  lately  purchased  the  Ooalamore  es- 
tate for  the  purpose  of  endowing  a  private  chapel  which  he  intend- 
ed to  build  upon  some  part  of  his  estate  at  Buttertown  in  Stafford- 
shire,  but  that  certain  difficulties  had  arisen  which  prevented 
him  from  carrying  his  attention  into  effect  He  then  directs 
that,  in  case  the  chapel  should  not  be  built  and  endowed  at  his 
death,  then  the  Coalamore  estate  should  be  and  enure  to  the  use 
of  Sir  Thomas  Boughey  and  Francis  Twemlow,  their  heirs  and 
assigns,  in  trust  to  apply  the  rents  of  that  estate  to  such  uses 
and  purposes  as  Lady  Pilkington,  or  Mr&  Tynte^  or  the  person 

•     (a)  Auk,  YoL  1,  p.  634.  (^  >  V.  *  B.,  294 

(6)  Aa^  ToL  1,  p.  MS. 
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or  persons  for  the  time  being  entitled  to  the  freehold  in  posses- 
sion of  his  Staffordshire  estates,  should,  in  her,  his  or  their  disere- 
tion,  direct  or  appoint;  bathe  trusted  that,  out  of  respect  to  his 
memory,  they  would  exercise  such  power  in  doing  such  chari- 
table acts  as  they  knew  he  would  most  approve  of.  The  testator, 
therefore,  on  the  face  of  his  will,  tells  us  that  he  had  purchased 
the  Coalamore  estate  with  the  intention  of  endowing  a  chapel, 
but  that  he  had  been  prevented  from  carrying  his  intention  into 

effect ;  and  then  he  directs  the  trustees  to  apply  the 
p^llT]    rents  of  that  estate  for  such  purposes  as  the  persons  for 

the  time  being  in  possession  of  his  Staffordshire  estates, 
should  in  their  discretion  think  fit ;  but  he  trusts  that  they  will  ex- 
ercise the  power  in  doing  such  charitable  acts  as  they  knew  he 
Would  most  approve  of.  In  the  first  place,  therefore,  the  subject  is 
plainly  pointed  out,  namely,  the  rents  and  profits  of  the  estate : 
and  in  the  second  place,  the  only  thing  that  you  can  collect  as 
tb  his  intention  with  regard  to  the  mode  in  which  the  power  given 
to  the  parties  in  possession  of  his  Staffordshire  estates,  was  to  be 
exercised,  is  that  it  should  be  exercised  in  doing  such  charitable 
acts  as  they  knew  he  would  most  approve  o£  It  is  clear,  there- 
Ibre,  that  the  testator  intended  the  rents  to  be  applied  for  chari- 
table purposes.  Consequently  the  object,  namdy,  charity,  is 
dearly  pointed  out,  as  well  as  the  subject ;  and  the  trust  is  void 
under  the  Statute  of  Mortmain ;  and  the  estate  will  pass  to  the 
right  heirs  of  the  testator. 
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:.*Sn)NY  V.  Hanger,  [♦118] 

Vendor  and  purchcLser.-'^^Vunder  decree.-^SoUckor. — Jfhvid. 

1841 :  6tb,  7th,  and  26th  May,  and  todlVm^^  . 

A  party  to  a  suit,  who  was  also  a  solicitor,  and'ha^.the  conduct  of  a  sale  decreed 
hf  the  Gotirty  purchased  at  the  sale,  under  a  l&i^n^  tiame.  The  Courts  after  the 
porchaee  had  been  confirmed,  ordered  the  estate' to  beAgaia  offered  for  sale  at 
the  price  at  which  the  party  had  purchased  it,  and,  if  ^efe«|iho4ld  be  no  higher 
bidder,  the  party  to  be  held  to  his  purchase,  ''  <-1  * 

By  the  decree  made  id  two  causes,  an  estate  at  Lambe'^htfrst^ 
in  Kent,  called  the  Cold  Harbor  estate,  was  directed  to  be  ticld^ 
and  W.  R  Sidny,  who  was  a  plaintiff  in  one  of  the  causes  and 
a  solicitor,  took  upon  himself  the  carriage  of  the  decree  and  the 
conduct  of  the  sale.  The  estate  was  sold  by  auction  in  August, 
1833,  for  600/. ;  but,  that  sum  being  considered  much  below  its 
value^  Sir  W.  R  Sidny  caused  the  biddings  to  be  opened :  and 
the  estate  was  resold  in  March,  1834.  At  the  resale  Sir  William 
Bobert  Sidny  {)urchased  the  estate  for  himself,  but  in  the  name 
of  John  King:  and,  in  March,  1888,  he  obtained  an  order  con* 
firming  the  purchase,  and  paid  the  purchase-money  for  the  estate 
and  for  the  timber  on  it,  into  court  in  the  same  name. 

The  parties  to  the  two  suits  having  discovered  that  Sidny  was 
the  real  purchaser  at  the  resale,  a  petition  was  presented,  by  the 
defendant  Banger,  stating,  in  addition  to  the  circumstances  above 
detailed,  that  Sidny  had  cut  down  and  sold  some  of  the  timber 
on  the  estate,  and  that  the  sums  which  Sidny  had  paid  for  the 
estate  and  the  timber  on  it^  were  much  less  than  their  real  values^ 
and  praying  that  the  estate,  with  the  timber  thereon,  might  be 
lesold  before  the  master :  and,  in  case  the  same,  at  such  resale, 
should  not  produce  a  sum  equal  to  the  purchase-money  paid  by 
Sidny,  exclusive  of  the  timber,  that  Sidny  might  be  held  to  his 
purchase ;  and  that  the  costs  of  such  r^ale  and  of  the  present 
application,  and  incident  thereto  and  consequent  thereon, 
might  be  directed  to  be  paid  by  him :  and  that,  *in  case  [*119] 
he  should  not  be  held  to  his  purchase,  the  aforesaid 
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costs,  together  with  the  amount  of  the  timber  cut  down  and  sold 
by  Sidny,  might  be  deducted  out  of  his  pujKdiase-money  and  paid 
into  the  bank  to  the  credit  of  the  caysM^  M^  the  residue  thereof 
repaid  to  Sidny ;  and  that  the  jifi^^r  "might  be  directed  to  ap* 
point  another  solicitor  to  CQAdu^]r«^Ii^*  resale. 

•**•  *•  • 

Sidny  made  an  affi^Vi^  m  opposition  to  the  petition,  contra* 

dieting  the  allegation  {Eat  he  had  purchased  the  estate  for  less 
than  its  va^vA^'^oi^  stating  that  his  reason  for  purchasing  the  es- 
tate ii^  a -fbigoed  name,  was  that  some  of  the  parties  to  the  suits 
neik**^Q9tile  to  him,  and  he  did  not  wish  them  to  know  that  he 
wa8*4;he  purchaser. 

Mr.  0.  Bidvards  and  Mr.  ^ana  appeared  -for  the  petitioner,  and 

Mr.  Wilcock  for  Mrs.  Munns,  another  party,  who  supported 
the  petition.  They  cited  Domville  v.  Berrington,{a)  Ex  parte 
Laoey^Q})  Owen  v.  Foulkes^{c)  as  authorizing  the  court  to  make  an 
order  according  to  the  prayer  of  the  petition. 

Mr.  Wakefidi  appeared  for  Sir  W.  R  Sidny,  and 

Mr.  KnigkL  Bruce  and  Mr.  JcuxA  for  other  parties,  who  did  not 
object  to  the  purchase.  They  referred  to  Elworlhy  v.  BilUng^id) 
and  said  that  the  prayer  of  the  petition  was  inconsistent  with 

itself;  as  it  sought  both  to  repudiate  and  to  adopt  the 
[*120]     purchase :  that,  if  the  'purchase  was  irregular,  the  court 

must  set  it  aside  at  once,  and  not  contingently. 

The  Vick-Chancellor  : — ^There  is  quite  enough,  in  this  case, 
to  bring  Sir  W.  R  Sidny  within  the  principle  of  those  cases 
which  decide  that  persons  standing  in  the  situation  of  trustees, 
cannot  buy  for  themselves.  But,  before  I  finally  dispose  of  the 
case,  I  will  direct  search  to  be  made  for  the  case  of  Otoen  y. 
FofuOces^  in  order  that  I  may  ascertain  whether  it  authorizes  me 
to  make  such  an  order  as  is  prayed  by  this  petition. 

(a)  3  Toun.  k  GolL  72a.  (e)  Ibid.  630,  note. 

(b)  6  Yes.  636.  (d)  Ank,  YoL  X,  p.  »8. 
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lOA  June. — The  Yiob-Chakokllob  : — ^I  have  seea  the  case 
of  Owen  v.  FouOoea^  and  I  think  that  it  justifies  me  Id  making  aa 
order  according  to  the  prajer  of  the  petition  in  this  case.  Sir 
W.  &  Sidny  ought  to  have  obtained  the  leave  of  the  oourt^  be> 
fore  he  bid  for  the  estate. 

The  biddings  must  be  re-opened,  and  the  estate  must  be  again 
offered  for  sale.  If  there  is  a  higher  bidder,  that  person  must  be 
the  purchaser;  but  if  not,  Sir  W.  R  Sidny  must  be  held  to  his 
bargain.  In  short,  an  order  must  be  made  similar,  as  far  as  is 
compatible  with  the  circumstances  of  the  case,  to  the  order  in 
Owen  y.  FouHes.  I  shall  not  make  any  order  as  to  costs,  until 
I  know  the  result  of  the  resale.    . 


The  following  order  was  drawn  up :  Order  that  the  Cold  Har- 
bour estate  in  the  pleadings  mentioned,  be  pnt  up  to 
auction  at  the  sum  of  670Z.  (the  price  at  which  *Sir  W.  [*121] 
R  Sidny,  in  the  name  of  John  King,  was  allowed  by 
the  order  made  in  these  c-auses,  dated  the  14th  of  Kovemberi 
1888,  to  open  the  former  biddings  for  the  said  estate,)  and  be 
again  resold :  and  it  is  ordered  that  the  person,  if  any,  that  shall 
be  reported  as  better  bidder  for  the  same  by  the  master's  further 
report,  within  ten  days  from  the  time  of  such  bidding,  other  than 
the  said  Sir  William  Bobert  Sidny  being  so  reported,  make  a  de- 
posit, after  the  rate  of  ten  per  cent  on  his  bidding,  (the  amount 
to  be  ascertained  by  the  said  master,)  into  the  bank,  with  the 
privity  of  the  accountant-general  of  this  court^  to  be  there  placed 
to  the  credit  of  these  causes,  subject  to  the  further  order  of  this 
court  And,  upon  the  new  bidder  making  such  deposit  by  the 
time  aforesaid,  it  is  ordered  that  the  said  Sir  William  Bobert 
Sydny  be  discharged  from  his  said  purchase :  and  it  is  ordered 
that  so  much  of  the  bank  three  per  cent  annuities  as  shall  or 
may  be  then  standing  in  the  name  of  the  accountant-general 
of  this  court  in  trust  in  these  causes,  as  will  be  sufficient  to  raise 
thesumsof  1,1402L  19s.{a)  and  163Z.  10^.,  the  amounts  of  the  pur- 

(a)  The  abo?e  order  was  oorrectljr  extracted  from  Beg.  lib. 
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cbase  moneys  paid  mto  the  bank  to  the  credit  of  these  causes  by 
the  said  Sir  William  Robert  Sidny,  for  the  said  estate  and  tim- 
ber, and  also  the  amount  of  the  costs,  charges  and  expenses  paid 
by  him  for  the  opening  of  the  said  former  biddings  for  the  said 
estate  and  by  reason  of  his  having  become  and  being  reported 
purchaser  as  aforesaid  of  the  said  estate,  after  deducting  there- 
from the  amount  received  by  him  for  timber  sold  by  him  off  the 
said  estate,  such  amounts  to  be  respectively  ascertained  by  the 
said  master,  who  is  to  certify  the  amount  thereof,  be  sold  with 

the  privity  of  the  said  accountant-general ;  and  one  of 
[*122]    the  'cashiers  of  the  bank  is  to  have  notice  to  attend  and 

receive  the  money  to  arise  by  the  said  sale,  who,  upon 
receipt  thereof,  is  to  pay  the  same  into  the  bank  with  the  privity 
of  the  said  accountant-general,  to  be  there  placed  to  the  credit 
of  these  causes :  and  it  is  ordered  that  the  money  to  arise  by 
such  sale,  when  so  paid  into  the  bank,  be  paid  to  the  said  Sir 
William  Robert  Sidny :  and,  for  the  purposes  aforesaid,  the  said 
accountant-general  is  to  draw  on  the  bank  according  to  the  form 
prescribed  by  the  Act  of  Parliament  and  the  general  rules  and  oi:- 
ders  of  this  court  in  that  case  made  and  provided :  but,  in  de^ 
fitult  of  such  new  purchaser  making  such  deposit  by  the  time 
aforesaid,  it  is  ordered  such  new  bidding  be  void ;  or,  in  case 
there  shall  be  no  better  bidder,  it  is  ordered  that  the  said  Sir 
William  Robert  Sidny  do  complete  his  said  purchase :  and  it  is 
ordered  that  the  said  Frances  Munn8(a)  do  thereupon  execute  a 
conveyance  of  the  said  estate  to  the  said  Sir  William  Robert 
Sidny ;  such  conveyance  to  be  settled  by  the  said  master  in  case 
the  parties  differ  about  the  same.  And  this  court  doth  reserve 
the  costs  of  this  application :  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  court  as  there  shall  be  occasion. 

Reg.  Lib.  B.  1840,  fo.  745. 


The  estate  was  resold  in  October,  1841,  and  was  purchased,  by 
a  gentleman  named  Parker,  for  1,4001,  exdusive  of  timber:  and 

(a)  The  trustee  for  sale  of  tbeestate. 
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Aat  8Qm  being  more  than  double  the  price  which  Sir  W.  B, 
Sdnj  had  paid  for  the  estate,  he  was  ordered  to  paj  the  costs 
reserved  by  the  above  order. 


♦MooB  V.  Baisbbck.  [♦123] 

WilL — (hnstruction. — Children, 

1841:  2nh]Ca7. 

Teetatrix  bequeathed  l^dOOL  to  trustees  in  trust,  as  to  one-third,  for  such  of  the 
children  of  A.  S.  then  deceased,  as  should  be  living  at  the  testatrix's  death ;  and, 
in  trust,  as  to  the  remaining  two-thirds^  for  the  children  of  E  T.  end  T.  P.,  livtaf 
at  the  same  time.  8.  T.  had  grandcbildren,  but  no  child,  living  either  at  the 
date  of  the  will  or  at  the  testatrix's  death ;  but  A.  S.  and  T.  P.  had,  eadi  of  them, 
children  liTiDg  at  those  times.  Held,  that  the  grandchildren  of  8.  T.  could  not 
daim  the  benefit  of  the  trust 

Wia.—SiaL  7  WiU  4,  and  1  VtcL,  c  26.— Owwfrticdan.— Atwco* 

tion. 

Testatrix  devised  all  her  freehold  Bkessuages^  Ac.,  in  S.,  to  trustees  in  trast  to  seB 
and  stand  possessed  of  the  proceeds  in  trust  for  A.,  and  gave  the  residue  of  her  ! 

personal  estate,  to  the  trustees^  in  trust  for  B.  After  the  date  of  her  will  she 
sold  the  houses  and  conveyed  them  to  the  purchaser,  and  he  deposited  the  con- 
Teyanoe  and  title  deeds  thereof  with  her,  to  secure  part  of  the  purchase-money. 
Held,  that  the  seouritj  and  the  money  due  on  it  did  not  pass,  under  1  Will  4  | 

k  1  Vict  c  26,  s.  23,  (the  late  Will  Act,)  to  the  trustees  in  trust  for  A.,  but  to 
the  trustees  in  trust  for  B. 


The  testatrix  in  the  cause,  by  her  will,  dated  the  24th  of 
March.  1838,  directed  that  her  executors  and  trustees  should,  at 
the  expiration  of  six  calendar  months  next  after  her  decease^  j 

out  of  the  moneys  to  be  produced  from  her  leasehold  and  per- 
sonal estates  thereinafter  to  them  given,  retain  the  sum  of  1,S00Z., 
and  should  stand  possessed  thereof  upon  the  trusts  thereafter  de- 
clared concerning  the  same :  and  she  devised  all  her  freehold 
messuages,  burgages,  or  dwelling-houses,  and  hereditaments  at 
Stockton,  in  the  county  of  Durham,  (which  formed  the  whole  of 
her  real  property,)  unto  and  to  the  use  of  the  trustees,  their  heirs 
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and  asBignSy  in  tru8t|  as  soon  as  oonveniently  might  be  after  her 
deoease,  absolately  to  sell,  convey  and  dispose  of  the  same  pre- 
xnises;  and  to  stand  possessed  of  the  money  to  arise  therefrom, 
and  of  the  rents  and  profits  thereof  until  such  sale,  and  of  the 
sum  of  1,8001  thereinbefore  directed  to  be  retained  by 
[♦124]  them,  upon  trust,  as  to  one  *equal  third  part  thereof,  for 
such  of  the  children  of  Ann  Stonehouse,  widow,  then 
deceased,  (the  late  aunt  of  the  testatrix's  late  husband,)  as  should 
be  living  at  the  time  of  the  decease  of  the  testatrix,  equally  to 
be  divided  between  or  among  them,  if  more  than  one:  and,  as 
to  one  other  third  part  thereof,  the  testatrix  directed  that  the 
same  should  be  in  trust  for  such  of  the  childred  of  Susanna  Tay* 
lor,  (who  was  another  aunt  of  her  late  husband,)  as  should  be 
living  at  the  time  of  the  testatrix's  decease,  equally  to  be  divided 
between  or  amongst  them,  if  more  than  one ;  and,  as  to  the  re- 
maining one-third  part  thereof,  that  the  same  should  be  in  trust 
for  Thomas  Peacock ;  but,  if  he  should  die  in  her  lifetime  (an 
event  which  happened)  the  same  one-third  part  should  be  in  trust 
for  such  of  his  children  as  should  be  living  at  the  time  of  the  tes- 
tatrix's decease,  equally  to  be  divided  between  or  amongst  them, 
if  more  than  one :  and  the  testatrix  bequeathed  all  her  messu- 
ages, lands  and  hereditaments,  situate  in  the  township  of  Billing- 
ham,  or  elsewhere,  and  held  under  several  leases  for  21  years, 
under  the  dean  and  chapter  of  Durham,  to  the  trustees,  in  trust, 
as  soon  as  conveniently  might  be  after  her  decease,  to  sell  the 
same,  and  to  pay,  apply  and  dispose  of  the  proceeds  in  manner 
and  for  the  purposes  thereinafter  expressed :  and,  after  bequeath- 
ing certain  legacies,  she  gave  all  her  ready  money  and  money 
upon  securities,  plate,  china,  linen  and  household  furniture,  and 
all  other  her  estate  and  effects  whatsoever  and  wheresoever,  to 
the  trustees,  in  trust  to  sell  and  dispose  of,  get  in  and  convert 
the  same  into  money,  and  to  stand  possessed  of  the  money  to 
arise  therefrom,  upon  trust  thereout  to  pay  her  funeral  and  tes- 
tamentary expenses,  and  all  the  debts  which  she  should  owe  at 
the  time  of  her  decease,  and  the  sum  of  1,8002.  thereinbefore  di* 
I  rected  to  be  retained,  and  the  several  other  legacies  there- 

I  [^126]   inbefore  given ;  and  she  ♦declared  that  the  residue  of 
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the  same  trost  moneys  should  be  upon  trusty  its  to  two  equal 
fourth  parts  thereof,  to  invest  the  same  in  the  usual  securities, 
and  to  pay  the  dividends,  interest^  &e.,  thereof  to  her  nephew, 
the  plaintiff,  James  Moor,  during  his  life ;  and  that,  after  his  de- 
cease, the  same  two -fourth  parts  should  be  in  trust  for  his  child 
and  children  then  living,  and  thereafter  to  be  bom,  who  should 
attain  21.  Provided,  that  if  all  the  children  of  the  plaintiff 
James  Moor,  then  living  and  thereafter  to  be  born,  should  die 
before  any  of  them  should  attain  the  age  of  21  years,  then  the 
same  two-fourth  parts  should  be  upon  the  same  trusts  as  were 
thereinafter  expressed  concerning  the  fourth  part  of  the  last- 
mentioned  residue  which  was  thereinafter  declared  to  be  in  trust 
for  her  nephew,  the  plaintiff,  Thomas  Darnell  and  his  children. 
The  testatrix  then  declared  the  same  trusts,  as  to  another  fourth 
part  of  the  residue,  for  Thomas  Darnell  and  his  children,  as  she 
had  declared,  as  to  the  two-fourth  parts,  for  James  Moor  and  his 
children.  And  she  directed  that,  after  the  decease  of  Thomas 
Darnell,  the  income  of  the  shares  of  such  of  his  children  as 
should  be  under  21,  in  the  same  fourth  part,  should  be  applied 
for  their  maintenance.  Provided  that  if  all  the  children  of  Tho- 
mas Darnell,  then  living  and  thereafter  to  be  born,  should  die 
mider  21,  then  the  same  fourth  part  should  be  upon  the  trusts 
thereinbefore  declared,  concerning  the  two- fourth  parts,  for  James 
Moor  and  his  children.  The  testatrix  then  declared  that  the  re* 
maining  fourth  part  of  the  residue  should  be  in  trust  for  her 
nephew,  John  Darnell,  since  deceased,  during  his  life,  and  that, 
after  his  decease,  one  moiety  thereof  should  be  upon  the  same 
trusts  as  were  thereinbefore  declared,  concerning  the  two-fourth 
parts,  for  James  Moor  and  his  children,  and  the  other  moiety 
thereof  upon  the  same  trusts  as  were  thereinbefore  de- 
clared, concerning  *the  fourth  part,  for  Thomas  Darnell  [*126] 
and  his  children.  And  she  gave,  to  her  trustees,  their 
heirs  and  assigns,  all  such  real  estates  as,  at  the  time  of  her  death, 
should  be  vested  in  her  by  way  of  mortgage,  in  order  to  enable 
ihem  with  greater  ease  and  convenience  to  recover,  receive  and 
get  in  the  moneys  secured  by  such  mortgages  for  the  purposes 
of  her  will. 
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In  Novmiber)  1888,  the  testatrix  agreed  to  sell,  to  Thomas 
Flews,  the  freehold  houses  and  prenMses  at  Stockton,  mentioned 
in  her  will,  in  consideration  of  S502L  and  of  an  annuity  of  6L  10s. 
for  her  life.  Afterwards  she  consented  to  take  a  promissory 
note  for  the  850L ;  and,  aocordinglj,  Plews  signed  and  gave  to 
her  a  note,  dated  the  28d  of  Noyember,  1838,  in  the  following 
words :  '*  Borrowed  and  received,  of  Mrs.  Elizabeth  Peacock,  the 
mun  of  85021 ;  which  I  promise,  to  repay  to  her  or  her  order  on 
demand,  with  interest  for  the  same  after  the  rate  of  6L  for  100^ 
for  a  year." 

By  indentures  of  lease  and  release,  dated  the  14th  and  15tk  of 
February,  1889,  the  testatrix  conveyed  the  houses  and  premises 
at  Stockton  to  a  trustee  in  fee,  in  trust,  oat  of  the  rents,  to  pay 
the  annuity  to  the  testatrix,  during  her  life,  and,  subject  thereto^ 
in  trust  for  Plews,  in  fee.  The  860Z.  was  mentioned  in  the  le* 
lease  to  have  been  paid  by  Plews  to  the  testatrix. 

Upon  the  execution  of  the  conveyance,  the  testatrix  required 
Plews  to  give  her  some  further  seccuity  for  the  85021 ;  and,  there* 
upon,  Plews,  deposited  with  her  the  conveyance  and  title-deeds 
ci  the  houses  and  premises,  and  signed  a  memorandum,  dated 
the  22d  of  February,  1889 ;  and,  thereby,  after  reciting  the  coo* 

tract  for  the  purchase  of  the  houses  and  premises,  and  i 

[*127]    the  conveyance  *made  in  pursuance  thereof,  and  that,  it  I 

being  inconvenient  for  Plews  to  pay  the  86021,  as  ex- 
pressed in  the  release,  the  testatrix  had  consented  to  take  his  i 
promissory  note  for  that  sum,  on  having  the  deeds  relating  to  j 
the  houses  and  premises  deposited  with  her:  it  was  witnessed 
that  Plews  agreed  that  the  deeds  should  remain  in  the  testatrix!^ 
custody,  for  better  securing  the  8607.  and  interest ;  and  Plews 
also  agreed,  at  the  request  of  the  testatrix,  her  executors,  &c^  to 
convey  the  houses  and  premises  to  the  testatrix  in  -fee,  by  way 
of  mortgage,  for  more  effectually  securing  the  payment  of  the 
85021  with  interestp  to  the  testatrix,  her  exeeutors,  &o. 
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The  testatrix  died  on  the  27th  of  April,  1840.  The  anniiitj 
Vas  paid  up  to  her  death,  bat  the  8602.  remained  dae  on  the  ae- 
cnritiea  above  mentioned. 

Susanna  Taylor  had  no  child  living  at  the  date  of  the  will,  or 
at  the  testatrix's  death ;  but  she  had  six  grandchildren  then 
living.  All  the  other  persons  whose  children  were  provided  for 
by  the  will,  had  children  living  at  the  two  periods  above  men- 
tioned. 

The  bill  was  filed  by  James  Moor  and  Thomas  Darnell,  who 
were  the  nephews  and  next  of  kin  of  the  testatrix,  alleging  that 
inasmncb  as  there  was  no  child  of  Susanna  Taylor  living  at  the 
date  of  the  will  or  at  the  testatrix's  death,  the  bequest  of  one- 
third  part  of  the  1,8002.  entirely  &iled,  and  the  sum  of  48821  Qs. 
&{.,  being  such  one*third  part,  was  undisposed^of,  and  the  plain- 
tiffii  were  entitled  to  it  as  the  testatrix's  next  of  kin:  that  the 
devise  of  the  houses  and  premises  at  Stockton,  in  trust  to  sell 
aiid  to  stand  possessed  of  the  produce  in  trust  for  the 
tiiildren  of  Ann  Stonehouse  and  Susanna  Taylor  and  *for  [*12S] 
Thomas  Peacock  and  his  children,  was  revoked  by  the 
tete  to  Plews,  and  that  the  85021,  secured  by  his  note  and  by  the 
defposit  of  the  deeds,  formed  part  of  the  surplus  trust-moneys  be- 
queathed for  the  benefit  of  the  plaintiflSB  and  John  Darnell,  and 
the  children  of  the  plaintiffii:  that  the  d^ndants,  Susanna 
Taylor's  grandchildren,  pretended  that  they  were  entitled  to  the 
48821  8«.  8c2. ;  but  the  plaintifb  charged  that  those  defendantSi 
being  grandchildren  of  Susanna  Taylor,  could  not  take  under 
(he  description  of  her  children,  and  consequently  the  4882  9s.  8cL 
was  undisposed  of:  that  the  defendants,  the  children  of  the 
'pUdnttffi,  pretended  that  that  sum  was  not  undisposed  o^  but 
"Was  included  in  the  surplus  trust-moneys  bequeathed  in  trust  for 
ike  phintiffii  and  their  children:  but  the  plaiatijBk  charged  that 
that  surplus  was  ei^ressly  exolusive  of  the  1,8002.  of  which  the 
48821  68,  8d  formed  a  part,  and  that  there  was  no  general  lesid- 
nary  bequest  sufficient  to  include  the  4882.  6tf.  8d :  that  the  de- 
ItedanlB,  tl^cUMrai  Of  Am  Stomhwis^and  of  Thomas  Pea- 
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oock,  and  the  six  graodchildren  of  Sasaona  Taylor,  pretended 
that  the  devise  of  the  houaes  and  premiaes  at  Stockton,  was  not 
revoked  by  the  sale  thereof  by  the  testatrix  in  her  lifetime,  and 
that  the  interest  which  the  testatrix  had  in  those  hooses  and  pre- 
mises at  her  death,  as  the  equitable  mortgage  thereof  passed,  by 
her  will,  to  her  trustees,  upon  the  same  trusts  as  were  thereby 
declared  respecting  those  houses  and  premises,  and  that  the  86M. 
secured  by  the  equitable  mortgage,  did  not  form  part  of  the  tes* 
tatrix's  personal  estate  at  her  death,  or  that  it  did  not  pass  un- 
der the  bequest  of  her  personal  estate,  but  that  the  same  was 
then  subject  to  the  trusts  declared,  by  the  will,  respecting  the 
produce  of  the  sale  of  the  houses  and  premises  in  case  the  same 

had  remained  to  be  sold,  by  the  trustee,  after  the  death 
[*129]    of  the  testatrix :  but  the  ^plaintifb  charged  that  the  86021 

was  a  mere  debt  due  to  the  testatrix  at  her  death,  and 
that  the  same  £^med  part  of  her  personal  estate,  and  that  the 
equitable  mortgage  was  a  mere  security,  and  the  8502.  passed 
under  the  bequest,  and  was  subject  to  the  trust  declared  of  all 
her  money  as  securities ;  and  that  all  the  interest  which  the 
testatrix  had  in  the  houses  and  premises  at  her  death,  passed,  to 
the  trustees,  under  the  devise  of  estates  vested  in  her  by  way  of 
mortgage ;  and  that  such  interest  was  vested  in  the  trustees  in 
trust  to  get  in  the  moneys  secured  thereby  for  the  purposes  of 
her  will :  that,  if  the  court  should  be  of  opinion  that  the  850L 
was  subject  to  the  same  trusts  as  were  declared  respecting  the 
produce  of  the  sale  of  the  houses  and  premises  in  case  the  same 
had  remained  to  be  sold  by  the  trustees  after  the  testatrix's  death, 
then  the  bequest  of  one-third  part  of  that  sum,  had  failed  in  con- 
sequence of  there  being  no  child  of  Susanna  Taylor  living  at  the 
testatrix's  death ;  and  that  the  plaintiflb' were  entitled  to  it  as 
the  testatrix's  next  of  kin,  or  at  all  events,  that  such  one-third, 
as  well  as  the  4882.  Qs.  8d,  were  subject  to  die  trusts  declared,  by 
the  will,  for  the  benefit  of  the  plaintiflb  and  their  children.  The 
bill  prayed  for  declarations  and  relief  founded  on  the  above- 
mentioned  charges* 

The  defendantd,  the  grandofaildrea  of  Sosanna  Taylor,  and  the 


CASES  m  CHANCERY.  Ill 

Moor  T.  Raisbeok. 

children  of  Ann  Stonehonse  and  of  Thomas  Peacock,  in  their 
answers  said  that  the  testatrix  was,  at  her  death,  entitled  to  an 
equitable  interest  io  the  houses  and  premises  at  Stockton,  as 
equitable  mortgagee ;  that,  inasmuch  as  Plews  never  paid  his 
purchase-money  of  86021  to  the  testatrix,  but  the  same  was  due 
and  owing  to  her  at  the  time  of  her  death,  on  the  security  of 
the  promissory  note  and  of  the  equitable  mortgage  of  the 
'bouses  and  premises,  the  devise  thereof  to  her  trustees  [*1S0] 
upon  trust  to  sell  and  divide  the  produce  in  manner  in 
the  will  mentioned,  was  not  revoked  by  the  sale  to  Plews  in  her 
lifetime;  but  that  the  interest  to  which  the  testatrix  was  en- 
titled, at  her  death,  in  the  houses  and  premises,  as  such  equitable 
mortgagee,  and  also  the  8502.,  the  purchase^money  remaining 
unpaid,  passed,  to  the  trustees  of  the  will,  upon  the  same  trusts 
as  were  declared  respecting  the  houses  and  premises  and  the  pro- 
duce of  the  sale  thereof.  And  Susanna  Taylor's  grandchildren 
submitted  that^  inasmuch  as  Susanna  Taylor  was  dead  at  the 
date  of  the  will,  and  was  therein  mentioned  as  a  person  de- 
oeased,(a)  and,  as  there  was  no  child  of  Susanna  Taylor  living 
at  the  date  of  the  will,  her  grandchildren  living  at  the  death  of  the 
testatrix  were  entitled  to  take  the  benefit  of  the  bequest  in  trust  for 
her  children  living  at  the  death  of  the  testatrix  ;  and  that,  under 
those  circomstanoes,  they  ought  to  be  declared  entitled,  in  equal 
shares,  to  one*third  of  the  86021,  and  of  the  interest  accrued  there* 
on  since  the  death  of  the  testatrix. 

The  defendants,  the  children  of  the  plaintiff,  in  their  answer, 
submitted  that  the  one-third  of  the  1,8001,  to  which  the  children 
of  Susanna  Taylor  (if  there  had  been  any)  would  have  been  en- 
titled, was  not  undisposed  of,  but  formed  part  of  the  testatrix's 
residuary  personal  estate,  and  was  included  in  the  surplus  trust- 
moneys  bequeathed  for  the  benefit  of  the  plaintiffs  and  their 
children. 

Mr.  FaboTj  for  the  plaintifb: — The  first  question  is  with  respect 
to  the  one-third  of  the  1,8002.,  which  the  testatrix  bequeathed  in 

(a)  She  was  sot  80  mentioiMd  in  the  wUI  at  set  forth  in  IIm  biM 
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[♦181]  trost  for  ♦the  children  of  Susanna  Taylor.  Mrs.  Taylor 
had  no  children  living  either  at  the  date  of  the  will  or 
At  the  testatrix's  death;  bat  she  had  six  grandchUdren  then 
living;  and  it  will  be  contended  that  they  are  entitled  to  that 
one^third.  I  submit^  however,  that  they  are  not  entitled  to  it ; 
for  the  language  of  the  will  shows,  plainly,  that  the  testatrix, 
when  she  used  the  word  '*  children,"  used  it  in  its  correct  sense. 
There  is  nothing  to  show  that  she  meant  grandchildren  by  it 

The  next  question  is  with  respect  to  the  S507.,  which  still  re- 
mains  secure  by  Plews*  note  of  hand  and  by  the  equitable 
mortgage,  made  by  him,  of  the  houses  at  Stockton  As  the  testa- 
trix  sold  and  conveyed  those  houses  after  the  date  of  her  will, 
there  could  be  no  doubt^  before  the  passing  of  the  late  Act  for 
the  amendment  of  the  laws  with  respect  to  wills,  (7  W.  4th  and 
1  Yict  a  26,)  that  the  will  so  far  as  it  related  to  those  houses 
would  have  been  revoked.  But  it  will  be  said  that,  as  there  is 
an  equitable  mortgage  for  securing  3502,,  part  of  the  purchase 
money  for  the  houses,  that  sum  is  subject  to  the  same  trusts  as 
the  money  produced  by  the  sale  of  the  houses  would  have  beea 
subject  to,  if  the  sale  had  taken  place  after  the  testatrix's  death ; 
and  the  28d  sect  of  the  Act  will  be  relied  upon  in  support  of 
that  argument(a) — [The  Vux-Ohanoelhr: — ^The  object  of  that 
section  is  t9  prevent  conveyances  in  the  nature  of  fines 
[*132]  and  recoveries  from  operating  as  a  ♦revocation  of  the  will 
as  to  the  estates  comprised  in  those  conveyances.  It 
applies  also  to  cases  in  which  a  testator  makes  a  mortgage  in 
fee  after  the  date  of  his  will,  and,  on  paying  off  the  mortgage, 
takes  a  reconveyance  of  the  estate  to  uses  to  bar  dower.] 

Mr.  EoundeU  Bibner^  for  the  grandchildren  of  Susanna  Tay« 
lor : — There  can  be  no  doubt  that,  before  the  passing  of  the  Act 

(a)  That  section  eoacthi  that  no  oonvi^anoe  or  other  act  made  or  done,  sabse- 
qoentljr  to  the  ezeoatton  of  a  wUl,  of  or  relating  to  anj  real  or  penonal  ettato 
therdn  oompriaed,  except  an  aet  by  which  moh  win  abaU  be  wttSknA  aa  albraaaid, 
ahaU  prevent  the  opetation  of  the  will  with  feapeettoaoohealale^iateieat  insoioh 
real  or  penonal  estate  aa  the  testator  ahall  have  power  to  diq^oee  of  Iqr  will  at  the 
Umeofiii»d««k 
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#6fer6d  t^i  '<he  ^1e  atid  ^eo&T^yftnce  of '  tfte  hotididfi^  to  Pkfw8, 
If^Id^b^Vci^beistl  a^'^iMitire  teV<>^«?6«l  t!yf  t^^  far  afl  it  re^ 

lltes  to^^hoae  fa^m^ds  i  b\jif  tb'e  28^  sectioia  has  abtogated  tlieioia 
Meo^ik^itiM  a  ol>ange  of  htHeti^t;  in '  the  pr6p^iDy  devisefd 
<>pei»«t^  atf  a  Hevocaiiibii.  '  Thel  dbctWrte  of  reVocatloo  iiiiplies 
ttiat  ihete  is^fioiii^tliibg  WMc^,  but  ibr  the  act  which  is  sMd'  to  te 
to  act*  of  revofeaaion;  tho  words  of  the 'Will  woiiti!  ^pjads';  and  by 
bdng  t1ke'#otd<  it  tfaiis  caaei,  it  iseems'to  be 'Emitted  that,  biii 
for  Bome'M6h  act,  tti^ii^  iasuch  a&  interest  as  th^  devise  in  qtiestioii 
WOttl*'oJ)e!rate^'U|K>wJ  The  *tot  relied  to,  is  the  c6ftvteyiatfo©  a"nd 
change  of  interest  Bnt  the  28d  section  of  the  Act  of  Parliament 
enacts  th^it  no  conveyance  of  property  .made  subsequently  to  the 
execution  of  a  will,  shall  prevent  the.  operation  of  the  will  with 
respect  to  such  interest  in  the  property  as  the  testator  shall  have 
ipower  to  dispos^  o^  by  will,,  at  his  death :  and,  by  the  third  sec^ 
tipn,  testators  are  j^nabled  to  dispose  of  all  property  which  they 
shall  b^  entitled  to,  either  at  law  .or  in  equity,  at  the  time  of  their 
deaths.  Now  if.  the  conveyance  to  Plews  w^s.  not  ft  revocation, 
j[as,  under  th^  28, section,  ^t  certainly  was  not,)  what  other  apt 
was  done^  in  this  casey  which  was  a  Teyocation?  The.  Act  of 
parliament  de^nesi  expressly, ;  what  acts  shall  revoke  a  wilL 
They  are  n^arriage,,  an  express  iievpcatiou  by  some  wri-; 
tin^j  duly  executed  as  a  ^wijli  burning,  tearing  or,  ot^ier-  [*1883 
iirise  deatiroying  the  wiU.  by.th^  tes^tor,  or  by  soijfie; 
l^erson  in  bis  prepuce  and  by  bis  direction,,  with  the  intention 
of  rQVokiifg  the  same  ;(a)  but  pone  of  thiose  acts  was  done  in 
this  caqQ.  .  Agaip,  the  34th,  section  declares  that  every  will  shall 
jbe  construed,  w;tU  reference  to  the  j;eal  estate  and  the  persona^ 
jB^tate  .fjpmprised  ix^  it,  to  speaJc  and  take  effect  as  if  it  hai 
jbeen  exeic^jbed  inon^ediately  before  the.death  of  tl^io  testator,  unr 
l08s  a  Qon^rary  iptention  shall  appear  by  ;the  wiU.  QonsequenUy, 
Ijie  devise  i^ty  unjde;r  cpQsiderf^tio^  must  bo  construed  ^  if  the 
^jstatpx  had  givcin,  to  her  trustoesi  aU  th^  ijcitero^t  in.tiie  hotiSQ^ 
f^  StDcktoE^  yrHok  she  mi^t  haye^.or  j^^i^titl^  ,to  al^  the  tioip 
pf  hejfi  die^t^h, ,  nnl^  tix^v^  is  some  i^tentipi;^  a|^pfurept  cp  tho  yfi^ 

iV  J<j  c^'o   iA  .,-J  i^^Mota  IB  and  so.  ^i   ^M>rV  a  .vJ.  r  (♦v 

YokXH  8 
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wliich  18  repogsant  to  that  coostnictioo ;  which  tb^e  is  lioi 
So  far  from  it,  that  oonstractioQ  will  best  effactaate  the  tea- 
tatrix's  inteDtion  in  favor  of  her  deceased  huabaDd'a  relaUoosy 
which  is  strongly  marked  in  the  will  There  is  nothing  inoopr 
uatent  with  that  intention  in  her  having  anticipated  the  act 
which  she  had  directed  to  be  done  by  her  trosteesi  that  is,  the 
sale  of  the  property.  In  WaU  v.  Bnghi{a)  a  general  devise  in 
trust  to  sell,  was  held  to  carry  an  estate  which  the  testator  had 
sold,  and  for  which  he  had  received  part  of  the  purchase  moneji 
bat  had  not  executed  any  conveyance  of  the  estate  to  the  pur* 
chaser. 

The  only  question  in  this  case  that  can  be  argued  for  a  mo- 
ment^ is  whether  the  words  of  the  devise,  taking  them  to  be 
spoken  at  the  testatrix's  death,  describe  the  interest  which  she 
then  had  in  the  houses,  sufficiently  to  pass  it    Can  there  be  any 

doubt^  if  she  had  never  had  any  other  interest  in  the 
[*134J    houses,  and  *had  no  other  houses  at  Stockton,  that  the 

words  of  the  devise  would  have  passed  it ;  or  that  they 
would  have  passed  it,  if  the  will  had  been  made  subsequently  to 
the  conveyance  to  Plews?  In  Clark  v.  Abbotf{b)  a  mortgagee  in 
fee  of  an  inn  at  Chelsea,  devised  all  his  freehold  messuages  and 
garden  grounds  in  Chelsea :  and  the  question  was  whether  the 
mortgaged  interest  would  pass  by  that  description.  It  was  held, 
by  Lord  Hardwicke,  that  it  certainly  would  pass;  as  it  did  not 
appear  that  the  testator  had  any  other  land  there,  tU  rea  magia 
vabat  quam  pereat  That,  like  this,  was  a  case  of  an  equitable 
not  a  legal  interest  In  order  to  give  effect  to  the  part  of  the 
will  on  which  I  am  now  commenting,  that  construction  must  have 
been  adopted,  in  the  present  state  of  the  law,  even  though  the 
testatrix  had  not  been  interested  at  all  in  these  houses  at  the 
date  of  herVill,  but  had  afterwards  become  interested  in  them, 
or  if  the  interest  which  she  had  at  the  date  of  her  will,  had  ceased 
entirely,  and,  at  a  later  period,  she  had  acquired  a  new  interest 
by  means  of  this  equitable  mortgage.  Aforiixyii  must  that  con* 
ttruction  be  adopted  where  her  interest  has  been  continuous.    It 

(a)  IJaa  4  Walk.  4M.  (I)  3  >q.  Ab.  SOS,  pL  41.  • 
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k  kid  dowii|  bj  Mr.  Hayea,  in  bia  obatnTViioQfl  oa  the  new  will 
Mi  :(a)  '^  Uiat  a  deTiae  or  bequest  of  a  specifio  aulgect  of  piop6r> 
ty,  will  pass  whatever  iatereal  io  that  jwbjen^  loay  be  disposable 
by  the  testator  at  his  death ;  and  the  gift  will,  eonseqnently,  bo 
operative  notwithstanding  an  absolate  sale  of  the  sabject^  pro- 
vided any  interest  in  the  same  subjeo^  idtbongh  a  new  and  even 
a  dii&rent  interest^  be  disposable  by  the  testator  at  his  death: 
and  a  devise  or  bequest  of  a  specific  subject  of  property,  or  of  a 
specific  interest  in  property,  will  even  pass,  (without  re- 
execution  *or  nepubltcationy)  whatever  sabj)ecit  or  in«    £^186] 
terest,  disposable  by  the  testator  at  his  death,  may  then 
happen  to  answer  the  description ;  and  the  gift  will|  consequently, 
be  operative,  notwithstanding  an  absolute  sale  of  that  sulyeot  or 
interest,  provided  some  sulject  or  interest  to  which  (he  language 
of  the  description  is  p^nent,  be  disposable^  by  the  testator,  at 
his  death."    Sir  K  Sagden  lays  dowp  the  veiy  point  which  1 9m 
eentending  fi>r»    He  says  :(&)  ''  In  a  case  like  that  of  Amqid  v. 
AmaH{c)  where  a  testator  devises  his  estate  to  trustees  to  sdl 
and  pay  the  money  to  certain  legatee^^  and  afterwards  sells  the 
estate  himself,  which  we  have  seen,  under  the  old  law,  was  an 
ademption,  the  distmction  woujd  now  seem  to  be  this,  that,  if 
^  money  has  not  been  received  by  the  testator,  it  will  pass 
t9  the  legatees ;  becaqse,  notwithstanding  the  act  done  by  the 
testator,  namely,  the  sale,  the  will  is  still  to  operate  on  ih^  es- 
tate or  interest  in  the  estate  which  the  testator  has  power  to  dis* 
poee  of  by  will  at  his  death ;  and  he  has  power,  at  that  time^  tp 
diepose  by  will  of  the  purohaae^money,  and  has  a  lien  on  the  es- 
Me  for  it,  which  he  can  also  dispose  of,  and  the  case  of  the  l^gi^ 
tees  k  rather  strengtheped  than  weakened  by  the  24th  section. 
But,  if  the  testator  has  received  the  money,  the  ademption  appears 
to  be  beyond  the  reach  of  the  statute :  the  testator  has  no  longer 
any  interest  in  the  property  given  by  hk  will,  although  hk  gen- 
eral personal  estate  k  increased  by  the  sale,  and  the  case  does 
not  seem  to  be  aided  by  the  8ith  section." 

(i^  See  Introdoot  to  OoofSjMoli^^  ilfa  edit  toL  1,  ji.  890. 
(»)  1  Treet  on  Tendon^  WBk  edit,  p^  804,  8m  poib  14€^  aota 
(e)  1  Bitk  a  a  401. 
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Next  I  have  to  sabmit  that,  under  the  ciroumstanoeB 
[*186]    of  this  case,  the  grandchildren  of  Mrs.  Taylor  are  *en- 
titled  to  the  benefit  of  the  trost  expressed  in  &yor  of 
the  children  of  that  lady. 

I  admit  that,  prima  focie^  the  word,  ^' children,''  can  not  be 
held  to  inclade  any  issue  except  legitimate  children.  But  this 
construction  may  be  displaced  by  showing  a  different  intention, 
either  on  the  face  of  the  will,  or  by  evidence,  which  places  the 
court  in  the  position  of  the  testator,  and  enables  it  to  decide  ac- 
cording to  the  sense  in  which  the  testator  must  have  used  the 
word.  The  principle  is,  in  every  case,  to  give  effect  to  the  in- 
tention ;  assigning  to  the  words  their  strict,  l^gal  signification 
wherever  they  will  bear  it ;  and,  where  they  will  not,  constru- 
ing them  in  that  sense  in  which  the  testator  must,  of  necessity, 
have  used  them  himself  That  principle  was  recognized  in  Lett 
V.  IiandaU,{a)  In  all  cases  where  an  entire  class  is  described,  and 
there  are  any  of  that  class  who  can  take,  they  take  exclusively. 
But  where,  in  order  to  give  any  effect  at  all  to  the  bequest,  it  is 
necessary  to  give  a  more  extensive  sense  to  the  words  of  the 
will,  the  court  will  deviate  from  their  strict  meaning,  and  put 
that  more  extensive  construction  upon  them.  Saddle  v.  BucJ> 
by^b)  Slade  v.  Fook8,{c)  Ixyrd  Woodhouadee  v.  Dabympk,{d)  OiU 
V.  Shelley. {ey  In  WiloCs  «mc,(/)  the  word  "children"  was  con- 
strued to  mean  "  issue ;"  and,  in  a  case  in  8  Vin.  Ab.  810,  pi. 
9,  a  grandson  was  held  to  be  entitled  under  the  description  of 

"  son."    The  cases  of  (Me  v.  Benndt,{g)  Boyle  v.  Ham- 
[♦137]    iUxm,{h)  Beeves  v.  Brymer,{%)  and  Oroohe  ♦v.  Brooke^ 

i^9i{^)  recognize  the  principle  upon  which,  as  I  submit^ 
this  case  ought  to  be  decided. 

Mr.  Oory  appeared  for  the  children  of  the  plaintifis :  and 

(a)  Ante,  Vol.  X,  p.  112.  (/)  6  Rep.  16  b. 

Q)  10  Vm.  196.  (jf)  Amb.  6S1. 

(c)  Ante,  Vol  IX,  p.  386.  (A)  4  Tea.  48T. 

(4)2M«r.419.  (^Ibid.69S. 

(#)SBi»aAM^  886.  (/)  2  Vm.  106. 
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Mr.  Wtbony  for  the  trustees  and  executors  of  the  will. 

Mr,  Faber,  in  reply,  said  that  the  testatrix,  in  disposing  of  the 
houses  at  Stockton,  spoke  of  them  as  being  property  which  was 
in  her  own  ownership :  that^  construing  the  will  according  to  the 
directions  of  the  Act  of  Parliament,  that  is,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  testatrix's 
death,  the  expression,  ''  money  upon  securities,"  which  the  testa^ 
trix  had  used  in  her  will,  would  apply,  most  aptly,  to  the  S50I., 
and  the  words:  "all  such  real  estates  as,  at  the  time  of  my  de- 
cease, shall  be  vested  in  me  by  way  of  mortgage,"  would  include 
the  interest  which  the  testatrix  had  in  the  houses  at  the  time  of 
herdeath.(a) 

Thh  ViCK-CHANCKiiLOE :— I  do  not  find  any  thing,  in  this  wiU, 
which  makes  it  necessary  for  me  to  construe  the  word  "  children,^ 
as  meaning  any  other  individuals  than  those  who  strictly  bore 
the  character  of  children.  It  is  plain  that,  in  several  instances, 
the  testatrix  has  used  that  word  in  its  proper  sense :  and,  there- 
fore, I  am  not  at  liberty  to  put  a  different  construction  upon  it 
in  that  part  of  the  will  where  the  children  of  Mrs.  Taylor  are 
spoken  of. 

♦Next :  with  respect  to  the  houses  at  Stockton.  The  [*188] 
testatrix  has  devised  them  to  the  trustees,  in  trust  to  sell 
the  same  as  soon  as  conveniently  might  be  after  her  decease ;  and 
has  directed  the  trustees  to  stand  possessed  of  the  proceeds  upon 
certain  trusts  for  the  benefit  of  the  children  of  Mrs.  Stonehouse 
and  Mrs.  Taylor,  who  should  be  living  at  her  decease,  and  also 
for  the  benefit  of  Thomas  Peacock,  and  of  his  children  living  at 
the  same  time.  The  testatrix  sold  the  houses  after  the  date  of 
her  will,  and  conveyed  them  to  the  purchaser.  But  the  pui^ 
chaser  being  unable  to  pay  8601,  part  of  the  purchaae-money, 
the  testatrix  consented  to  accept  a  deposit  of  the  title-deeds  of 
the  houses,  as  a  security  for  the  money  remaining  unpaid.    And 

(a)  The  qoestioa  whether  one  third  of  the  1,3001  was  undi^KMed  oi;  leeiiia  noi 
lo  have  been  argaed. 
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it  was  said  that,  under  the  28d  sec  of  the  late  Act  for  the  amend- 
ment of  the  law  with  respect  to  wills,  the  interest  which  the  tes- 
tatrix had  in  the  houses,  at  the  time  of  her  death,  by  virtue  of 
the  equitable  mortgage,  and  the  money  secured  by  the  mortgage, 
pass  to  the  trustees  in  trust  for  the  children  of  Mrs.  Stonehouse 
and  Mrs.  Taylor,  and  for  Thomas  Peac^k  and  his  children.  It 
is  clear,  however,  that,  according  to  any  construction  that  can  be 
put  upon  the  Act  of  Parliament,  the  will  has  been  revoked  as  to 
the  devise  in  trust  to  sell.  Then  the  Act  says  that  no  convey* 
ance  or  other  act  made  or  done,  subsequently  to  the  execution 
of  a  will,  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
mch  estate  or  interest  in  such  real  or  personal  estate  as  the  tea* 
lator  shall  have  power  to  dispose  of  at  the  time  of  his  death. 
So  that  there  is  an  express  exception  of  the  case  where  the  tea* 
tator  shall  have  revoked  the  will ;  and,  on  the  ground  of  that 

exception,  my  opinion  is  that  the  property  in  question  is 
[*139]    *taken  out  of  the  operation  of  the  general  enactment 

contained  in  the  clause  of  the  Act  which  has  been  re- 
lied on.  That  clause  applies  to  cases  where  testators,  after  hav- 
ing devised  their  estates,  make  conveyances  of  them  which  are 
to  have  the  same  effect  as  fines  or  recoveries,  or  where  they 
mortgage  the  devised  estates  in  fee,  and  afterwards  take  a  recon- 
veyance of  them  to  themselves  and  a  trustee  to  uses  to  bar  dower ; 
but  the  clause  does  not  apply  to  cases  like  the  present,  where  the 
thing  meant  to  be  given  is  gone. 

The  will  in  this  case,  though  revoked  by  the  sale,  has  opera- 
tion on  the  property  in  another  form ;  for,  by  the  sale,  the  testa- 
trix changed  the  nature  of  the  property  from  realty  to  person- 
alty ;  and  the  money  produced  by  the  sale  passes  as  part  of  her 
general  personal  estate. 

Declare  that  the  8501  formed  part  of  the  testatrix's  personal 
estate  at  her  death,  and  that  the  trustees  of  her  will  ought  to 
stand  possessed  of  that  sum  and  of  the  securities  for  the  same, 
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apoB  the  troflto  declaimed,  by  the  wiU^  Nspeotiag  the  moneys  to 
ibrise  from  the  sale  and  ooayersion  into  money  of  her  leasehold 
ttrd  other  personal  estate  and  efEscts:  Declare  that  the  trnstees 
ought  to  stand  possessed  of  one-third  of  the  l,S00l  in  timst  for 
the  defendant^  J.  Boatledge,  as  the  personal  representative  of  J. 
StonehoQse^  deceased,  the  only  child  of  Ann  Stonehonse^  living 
St  the  testatrix's  death ;  and  of  one  other  third  in  trn^t  for  the 
defendants^  Elizabeth  Richardson  and  Ann  Stansfield,  the  only 
children  of  Thomas  Peacock,  living  at  the  testatrix's  death,  in 
equal  moieties:  Declare  that  the  bequest  of  the  other  third  to 
such  of  the  children  of  Susanna  Taylor  as  should  be 
living  at  the  testatrix's  death,  wholly  fiuled ;  and  ^Hhat  [*140] 
it  Ibrms  part  of  the  general  residue  of  the  testatrix's 
per«mal  estate.(a) 


HOBHOOBE  V.  GOUBTKST. 


Pradioe. — Subpaeina. — Substituiion  ^service. — D^/indanL 

ISH :  Slth  Mqr,  17th  June,  and  7th  Jul^ 

If  a  defendant  who  is  out  of  the  joriadictioo,  has  given  special  anthoritj  to  a  person 
withm  the  jurisdiction  to  act  as  his  agent  with  respect  to  the  proper^  which  is 
the  sabject  of  the  sait|  the  court  will  order  service  of  the  subpoena  to  appear  and 
answer,  on  that  person,  to  be  good  service  on  the  de^dant 

The  bill  prayed  that  the  plaintiffs,  Messrs.  Hobhouse  k  Co^ 
might  be  declared  to  be  entitled  to  a  charge  or  lien,  in  respect  of 
a  debt  of  14,0001  and  upwards,  upon  certain  wines  which  the 
defendant^  Emilia  Sheil,  of  Xeres,  in  Spain,  widow,  had  consigned 
to  the  defendants,  Messrs.  Courtney  &  Co.;  and  that  the  wines 
might  be  sold  and  the  proceeds  applied  in  satis&ction  of  the  debt. 

(a)  In  ibmr  y.  Lord  WbUerUm,[l]  (Bolls  1842,)  a  tesUtrix  devised  a  fteehold 
estate  in  Juney  1838,  and  afterwards  agreed  to  sell  it ;  but  died  before  the  contract 
was  completed.  Lord  Laogdale  held  that  the  unpaid  purchase^mou^  belonged 
sot  to  the  devisee,  but  to  the  exeoutom. 

[1]  Reported  5  Beavan  1. 


'' -SiiAfil^ttcftttly  4d  tlMi't^is^i^  of  the  IitawQ|^1rDef bo  enfoxoet^ 
ilfa;  SheU  beciime  iMMikrtfpl^^^^  and 

B^'I^j^a;  bf  S.^t^  treib  ^p^htidb9a9i^^fet^  and; 

dRbctSj'by  the  Cihattib^  of  Ct>mmerc€f  io-  Aat  cnty^^iand  thejr> 
olaitned  thennnes^  freed  Aot^  the  Iten.  In  cDiiaequenod'Of  rw^hidb 
tho  plaintifb' solidtor^  m  Deaember,  ISIO,  wrote  a  letter  toilhem^ 
^plai^ititf  the  nature  of  the  cbafgeolaioi^ibj  the  plaintifb,  and 
the  cii^eUoistanees  undei^  which  it  had<  been  i  craated. '  Ko .  notice 
Was  taken  of  this  letter  itntil  Apcil,  1841^  when  Mr.  Aiinesley, 
i( isolidlbi*,  called  bn  the  p)ahitifib'  eolicitor,  fbit  tfaeipwrpoaQ  of. 
haying  some  eommutiication  with  hunf  respeotang  .thei.plauitifb^. 

dhiim  to  the  winefii;  aad^lifn  Anneriegr  Aen^atafeedthati 
[*141]    bo"  Wlu  eita^yed  and  ^stfoofted  by  a  gentbofan^whoi 

had  come  over  to  this  country  with  a  powec  of  ittornejf 
from  the  assignees ;  and  that  it  was  of  the  most  extensive  kind, 
giving  power  to  him  to  prosecute  and  defend  any  suits  in  this 
country,  in  relation  to  the  rights  of  the  assignees  in  reference  to 
Mrs.  SfaeiFs  property  and  effects  in  this  country,  and  also  to  the 
claims  of  the  plaintJAt  The  geatteman  i  Uluded  to,  by  Mr. 
Annesley,  was  an  inhabitant  of  Xeres,  named  MacMahon ;  and, 
in  Aprilj  1841,  he  called  on  Messrs.  Courtney,  and  stated  l^at  he 
was  authorized,  by  the  assignees,  to  demand  the  etock.  of  rwines^ 
pf*operty  and  effects  belonging  to  the  creditors  of  Mr&  Shell,  anc^' 
generally,  to  wind  up  her  affairs;  and  he  then  ofifered  to  tfhow 
the  power  of  attorney,  under  which  he  acted,  to  Mqssra.  Court- 
ney. 

On  the  27th  of  May,  the  Vice-OhandeUir,  on  the  applioatioir 
of  Mr.  Sharpe,  for  the  plaintiflfe,  ordered  that  service  on  Mac«i 
Mahon  of  the  supoena  for  the  assign^  to  appear  to  aod  Atiswer 
(he  bill  in  this  cause,  shouM  be  deemed  good  service  on  the  aei 


On  the  17th  of  June,  a  tibtion  was  ma<!d,  on  behalf  of  the 
9^signeeS|  to  discharge. that  order.  After  notice  of  that  motion' 
had  been  served,  an  affidavit  was  jxmde  by  the  solicitor  for  tbq 
plaintiffs,  stating  he  had  been  informed  and  believed  that  part 
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of  the  wines  aooght  to  be  made  liable  to  the  charge  or  lien  in 
&vor  of  the  plaintiff,  had  been  consigned,  by  Mrs.  Sheil,  to 
Messrs.  Moore,  Hanson  &  Ca,  of  Bristol,  on  account  of  the 
plaindfib  ;(a)  and  such  wines  were,  as  the  deponent  believed, 
still  in  their  possession :  that  MacMahon,  since  the  service  of 
the  supoena  on  him,  had  sent  the  following  letter  to  Moore, 
Hanson  &  Co. : 

'*  London,  8(2  e/tme. 
"  Oentkmen^ — 

"  The  authority  that  the  power  of  attorney  the  as- 
signees *of  the  foiled  house  of  Widow  Shiel,  of  Xeres,  [*142] 
have  conferred  on  me  for  liquidating  the  property  you 
hold  of  shipments  of  wines  consigned  to  you,  being  recognized 
to  be  sufficient  for  any  proceedings  I  may  consider  necessary  to 
undertake  in  the  coarts  of  this  country  on  hehalf  and  in  the 
names  of  said  assignees  of  Mrs.  Shiel,  I  take  the  liberty  to  re- 
quest you  will  be  pleased  to  furnish  me  the  requisite  accounts 
of  all  the  property  and  moneys  in  your  hands,  and  the  disposal 
thereof  amounting,  as  per  annexed  statement,  to  64BI  Ex- 
pecting your  kind  answer,  I  remain,  &c." 

Mr.  Wigram  and  Mr.  Anderdorij  in  support  of  the  motion, 
said  that  the  court  had  no  jurisdiction  to  make  the  order.  They 
referred  to  Rickord  v.  Nedriff^{b)  Smith  v.  TTie  Hibernian  Mine 
Company^ip)  WaUrton  v.  Groft^{d)  Roberts  v.  WorsleySfi)  In 
this  last  case  the  defendant  had  appeared  to  and  answered  the 
original  bill.  The  plaintiff  afterwards  amended  his  bill;  at 
which  time  the  defendant  was  out  of  the  jurisdiction  of  the 
court  A  motion  was  then  made,  for  the  plaintiff,  that  service 
of  supcena  to  appear  to  and  answer  the  amended  bill,  upon  the 
defendant's  clerk  in  court  in  the  original  suit,  might  be  deemed 
good  service  upon  the  defendant :  the  Master  of  the  Bolls,  how* 
ever,  decided  that  the  court  had  no  power  to  order  the  substi- 

(a)  So  in  brieC  (li)  Anie,  Vol  V^  p.  603. 

(()  3  Mer.  468.  (a)  2  Cox,  389. 

(e)  1  Solio.  A  LeC  38& 
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tated  aenrioe.  It  is  hardly  poesible  to  oonoeive  a  stronger  case 
ihan  that :  for,  there,  the  defendant  had  answered  the  original 
bilL  In  B&nd  y.  The  Duke  (f  Newoa8ik^{a)  Lord  Tburlow,  re- 
fbsed  to  order  the  subpoena  to  be  aerred  upon  the  defendants' 

derk  in  court,  although  the  defendants  had  filed  a  bill 
[*148}    relative  to  the  ^^torne  subject  by  the  same  clerk  in 

Court :  WeOins  v.  Lomans^Q>)  Anderson  v.  Lew%$.{c)  The 
cases  which  we  have  cited  were  decided  by  Lord  Thurlow,  Lord 
Bedesdale,  Lord  Kenyon,  Lord  Eldon,  and  other  eminent 
judges  in  this  court;  and  there  is  nothing  to  oppose  to  them 
except  EngVah  v.  HendHck^{d[)  in  which  the  order  was  obtained 
tx parte.  U  the  court  had  jurisdiction  to  make  such  an  order 
as  the  one  in  question,  the  legislature  would  not  have  done  so 
Useless  an  act  as  to  pass  the  2nd  &  8d  Will  4,  a  SS,(e)  and  4th 
ft  6th  Will  4,  c.  82.(/) 

Mr.  Kn^hi  Bruce  and  Mr.  Shafpe^  for  the  plamtiffs :— The 
Acts  of  Parliament  which  the  counsel  in  support  of  the  motion 
hare  referred  to,  relate  to  the  service  of  process  out  of  the  ju- 
lisdiction  g£  the  court,  and  not^  as  the  present  case  doesy  to  the 
service  of  process  within  the  jurisdiction. 

The  question  whether  substituted  service  of  the  process  of 
the  court  ought  or  ought  not  to  be  ordered,  is  a  question,  not 
of  jurisdiction,  as  it  has  been  said  to  be,  but  of  discretion ; 
and  it  was  so  treated  by  Lord  Eldon  and  by  Lord  Bedesdale ; 
as  is  evident  fix>m  the  observations  made  by  those  learned 
judges  respectively,  in  Smith  v.  The  Hibemian  Mine  Company^ 
and  Bichord  v.  Nedriff.  Moreover,  in  the  former  of  those  cases^ 
the  power  of  attorney  which  had  been  given,  by  the 
[*144]    ^defendant  who  was  out  of  the  jurisdiction,  to  the  person 

(a)  8  Croi  a  C.  88& 

(5)  8  Didc.  579. 

(4  8  Bra.  a  a  489;  and  8  Bide  ^6. 

(d)  ICadd.  ft  GMd.  306. 

(e)  To  effectuate  the  servioe  of  proowi  taoing  ftom  the  Orarts  of  Ohsnoeiy  ttd 
Bzcheqner  in  Bnglaod  and  Ireland  reepectiyelj. 

(/)  To  amend  and  extend  the  preceding  Act 
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ta  whom  it  was  proposed  that  the  sabpoema  sbould  be  served,  was 
a  power  authorising  the  donee  to  act  for  the  defendant  in  the 
management  of  his  affairs,  or,  in  other  words,  a  general  power. 
And  Lord  Bedesdale  relies  npon  that  circumstance  in  his  judg- 
ment  He  says :  "  ThiB  court  has^  indeed,  substituted  service  in 
several  cases  where  the  party  may  have  notice  of  the  proceedings^ 
and  where,  in  case  he  goes  out  of  the  way,  there  is  a  person  whom 
he  has  named  in  court  as  his  agent,  and  whom  the  court  can 
look  on  as  such.  Bi^t  a  person  named  agent  far  a  d^erent  pur* 
pode,  cannot  be  looked  on  in  that  light"  In  the  present  case  the 
power  is  not  general  but  specific :  the  assignees  in  Spain  have 
appointed  MacMahon  their  agent  or  attorney  for  the  purpose  of 
claiming  and  recovering  the  wines,  that  is,  the  very  same  pro- 
perty  which  the  plaintiffs,  by  their  bill,  claim  to  have  a  lien  or 
ehaif;6  upoui  and  which  lien  or  charge  they  seek,  by  their  bil]| 
to  enforce.  In  Rkkcnrd  v.  Nedriff^  the  power  of  attorney  which 
had  been  given  by  the  defendant  who  had  absconded,  to  the 
party  whom  it  was  proposed  to  substitute  for  him,  was  a  powe]( 
to  receive  the  arrears  and  not  the  growing  payments  of  the  an- 
mdty. — [The  Yiot-Chancdhr : — ^The  application,  too,  was  found* 
ed  on  an  admission  made  by  a  third  party,  namely,  by  Nedriff 
in  his  answer.] — ^We  have  been  furnished  with  extracts,  from 
the  B^gistrar's  book,  of  the  following  cases:  HaUeU  v.  SMon^{a) 
OBtrter  v.  Db  Bruyn^{b)  Hyde  v.  fbsier,{c)  and  Odedndci 
t.  Chamoc]c^{d)  and  we  submit  that  those  •cases,  to-  [*1451 
gether  with  English  v.  BtndrUk^  show  plainly  that  the 
question  as  to  the  substitution  of  service,  is  a  question  not  of 
jurisdiction  but  of  discretion ;  and  that  the  court  has  jurisdic- 
tion to  substitute  the  service  in  a  proper  case,  in  such  a  way 
as   to   satisfy  the  court  that  it  will  reach  the  party.(e)    The 

(4  B«port0d  in  1  ])k^  n  mwk  IKiltf  t.  Mfm. 
^  lUd.  39,  nofik  OtKrttr  y.  De  Brms, 

(4  Ibid.  109,  nam.  E^  r.  thnkr  A  Mygrw;  a  O,  9  ICer.  459,  note. 
(4  6  Vet.  171,  NMn.  OikMM  r.  ChanwM, 

(4  The  fcDowiiig  «•  tlM  e«M8  epctncted  ttomBtff.M.  wfaidi  «•  rafemd  t9 
•bore: — 
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[^146]    case  of  Caxrmgtxm  v.  *Cbn<«?&>n,(a)  shows  that  the  €k>tirt 
of  Exchequer  has  the  same  jarisdiction. 

(Lord  Chancellor.) 

16 
12*  Janoaiy,  17  — 
It 
InUfT  Mabia.  Hallbtt,  Infom^  etal     -  -  •  •  Quer. 

Edrbd  Suttok,  Ab.  Gul.  Cooak,  Gul.  Bbooks^  et  dUoa  •  -  D^Ue, 

Upon  opening  of  the  matter  this  present  day  nnto  the  ^gfat  Honorable  the 
Lord  High  OuxnceUor^  &c ,  by  Mr.  Serjeant  Jekyll,  Sir  Bobert  Saynumd,  Mr.  Vernon 
and  Mr.  WUUanUj  beiog  of  the  plaintiff's  counsel,  in  the  presence  of  Mr.  Ward  of 
coansel  for  the  defendant  Brooks,  and  of  Mr.  Panc^ort  of  ooanael  with  George 
Bayers;  it  was  alleged  that  John  HalJetti  late  father  of  the  plaintiff  Mary  Hallett, 
the  infant,  dying  in  Barbadoes,  the  defendants  Edmund  Sutton  and  ^William  Goffia, 
who  live  in  Barbadoes,  have  sent  over  a  probat,  under  the  Governor's  seal  of  the 
island,  of  a  will  pretended  to  be  made  by  the  said  Colonel  John  Hallett,  whereof 
tiiey  are  executors,  and,  as  such,  claim  the  residue  of  the  said  Colonel  Hallett^ 
personal  estate  after  payment  of  hia  debts  and  legacies ;  and  have  likewise,  with 
the  said  will,  sent  over  a  letter  of  attorney  to  the  defendant  Brooks  to  procure  a 
probate  of  the  same  will  from  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury ;  and  the  defendant  Brooks  hath  accordingly  employed  Mr.  Sayers,  a  proc- 
tor, to  take  out  a  commission,  directed  to  the  Governor  of  Barbadoes,  in  order  to 
prove  ihe  said  will  per  testes^  the  witnesses  living  in  that  island,  which  said  Mr. 
Sayers  hath  summoned  the  plaintiflb,  who  had  entered  a  caveat  against  proving 
the  said  will,  to  show  their  reasons  agaiost  the  proving  thereof;  and,  upon  hearing 
both  sides,  the  said  Prerogative  Court  hath  directed  such  commission,  which  hath  ac- 
cordingly been  sued  forth.  That  the  said  defendants,  Sutton  and  Cogan,  have  al* 
ready  passed  the  said  Colonel  Hallett's  estate  in  Barbadoes,  and,  if  they  be  per- 
mitted to  prove  the  said  pretended  will  here,  the  plaintiff^  who  are  the  wife  and 
daughter  of  the  said  Colouel  Hallett,  and  who  are  advised  to  contest  the  validity 
of  the  said  will,  or  at  least  the  title  to  the  personal  estate  not  thereby  disposed  o% 
and  who,  for  that  purpose,  have  exhibited  their  bill  in  this  court,  will  not  be  able 
to  compel  them  to  account  for  the  same,  by  reason  process  of  contempt  cannot  be 
served  in  tbe  said  island :  It  was  therefore  prayed  that  service  of  process  of  sub- 
poena, for  the  defendants  Sutton  and  Cogan  to  appear  and  answer  the  plaintiff's 
bill,  on  the  said  defendant  Brooks  and  on  the  said  Mr.  Sayers,  may  be  deemed  good 
service  on  the  said  defendants  Sutton  and  Cogan  :  Whereupon  and  upon  hearing 
an  affidavit  of  Samuel  Clark,  g^ntletnan,  read,  and  what  was  alleged  on  both  sides, 
his  lordship  doth  order  that  service  of  process  of  subpoena,  for  the  said  defendants 
Sutton  and  Cogan  to  appear  and  answer  the  plaintiffs'  bill,  on  the  defendant  Brooks 
and  on  the  said  Mr.  Sayers,  the  proctor  who  hath  acted  in  the  Prerogative  Court  in 
behalf  of  the  said  defendants  Sutton  and  Cog^,  be  deemed  good  service  of  such 
BUbpcena  on  the  said  defendants  Sutton  and  Cogan. — A.  1716,  fol  64,  B.  G. 

(a)  Bunb.  107. 
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♦7<A  c/Wy.— The  Vicb-Chancellob  :— In  this  case  [*147] 
an  order  was  made,  directing  that  service,  on  Mr.  Mao- 

(Lofd  CbanoeUor.) 

Jovifl,  U^  July,  1722. 
Inter  Bss,  Cabtxb  .....  Quer, 

Danixl  dx  BBunr,  Gsrabd  Yahkscx,  et  al     -  -  -  Defte$, 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honorable  the 
Lord  Bigh  Ohanedbr^  Ac,  by  Mr.  Horae^,  being  of  the  plaintilTs  counsel,  in  the 
presence  of  Mr.  Mead^  being  of  counsel  for  the  defendant  Yanneck,  it  was  alleged 
that  the  plaintiff  exhibited  his  bill  in  this  court  against  the  defendants,  to  be  re- 
lieved touching  the  matters  therein  contained ;  and  the  defendant,  De  Bruyn,  Uvea 
in  Holland ;  so  that  the  plaintiff  cannot  senre  him  with  a  subpOBua ;  and  he  em- 
ploys the  defendant  Yanneck,  as  his  agent  here  in  England,  to  act  for  him  hi  the 
matters  in  the  said  bill  contained  :  And,  therefore,  it  was  prayed  that  service  of  a 
subpoena  to  appear  and  answer  the  plaintifTs  bill,  on  the  defendant  Yanneck,  may 
be  deemed  a  good  service  of  the  defendant  De  Brayn :  Whereupon,  and  upon  hear- 
ing of  the  defendant  Yanneck's  counsel  and  what  was  alleged  on  both  sides,  it  is 
ordered  that  service  of  a  subpcsna  on  the  defendant  Yanneck  for  the  defendant  De 
Bruyn,  be  deemed  a  good  service  of  the  said  defendant  De  Bruyn  to  compel  him 
to  appear  to  and  answer  the  plaintiff's  bill— A.  1724^  foL  296,  P. 


(Lord  Obanoellor.) 

Monday  the  6th  day  of  August,  in  the  19th  year  of  the  Reign  of  his  MijM^i 
King  Qeorge  the  Second,  1746. 
Between  Wiluaic  Htdb,  ....  Plaintiff. 

WnjUAM  Fosm  and  John  Mxms»  and  othen^       -  D^lmdawb, 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honorable  the 
Lord  Bigh  ChanoeUor^  fta,  by  Mr.  Cfreen^  being  of  counsel  with  the  plaintiff;  it  was 
aDeged  that,  in  Hilary  term,  1744,  the  plaintiff  exhibited  his  biU  in  this  cour^ 
against  the  defendantSi  to  be  relieved  touching  the  several  matters  therein  com- 
'  plirtned  of:  That  the  defendant  Foster  was,  beibre  the  time  of  filing  the  bill,  and 
is  now  at  Jamaica,  where  be  resides :  That  the  defendant  Myers  has  put  in  his  an* 
swer  to  the  said  bill,  and  thereby  set  forth  that  he  is  factor  or  agent  for  the  defend- 
ant Foster  here  in  Bng^d;  and  that,  by  vbtue  of  some  power  or  authority  from 
the  defendant  Foster  (who  is  now  at  Jamaica)  he  has  been  for  some  time  past  and 
is  now  in  the  possession  and  receipt  of  the  rents  and  profits  of  certain  chamben 
In  Bernard's  Inn,  for  the  use  of  the  said  defendant  Foster,  whioh  are  part  of  the 
premises  in  question  in  this  cause :  And,  therefore,  it  was  prayed  that  service  of  a 
MbpoBoa  to  appear  In  this  cause,  on  the  defendant  Myers  as  agent  or  footer  for  ther 
defendaot  Foster,  may  be  deemed  good  servioe  of  the  defendant  Foster :  Where^ 
upon  and  upon  hearing  of  Mr.  Awpii  and  Mr.  BemtU  of  oonosel  with  tfaie  defends 
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(^148]  Mahon,  of  the  sabpoona  to  appear  to  and  *aiuiw«r  the 
plaintiff's  btll^  should  be  good  setrioe  on  certain  peraons 
[^149]  who  were  made  defendants  to  the  bill,  and  *were  resident 
abroad.  That  order  was  made  on  an  affidavit  that  tiie 
plaintiffs  had  a  lien  on  wines  which  had  been  consigned  to  Messrs. 
Ciourtney  in  this  country,  by  Emilia  Sheil,  of  Xeree  in  Spain. 
After  the  consignment)  Mr&  Sheil  became  bankrupt,  and  certain 
persons,  residing  at  Xeres,  named  De  Qiles  and  De  Perer,  were 
appointed  assignees  of  her  estate  by  the  Chamber  of  Gommeroe 
in  that  city.  It  was  represented  that  MacMahon  had  received  a 
power  of  attorney  to  act  for  the  assignees,  in  this  country,  res- 

$XLt,  the  aii8w«r  of  the  defenttaiit  }fytn  ieed|  and  whet  wee  alleged  bj  the  oomi- 
ael  on  both  aidee:  Hie  lordship  doCh  order  that  aerrioe  of  a  eobpoana  to  appear  in 
this  cause,  on  the  said  deiendant  M jers  as  agent  or  factor  for  the  defimdant  Eos* 
tor,  be  good  aerrioe  on  the  said  defendant  Foaton— A.  Itii^  ibL  i»L 


(Lord  Chancellor.) 

Tharaday,  Sd  Jnly,  1801. 
Between  Antront  Oklsdnski  and  Thomas  Uallbt,  •  PhMffi, 

BoBSBT  Chaskook,  Wx.  LiNvox,  Vf.  THOMPsoir,  and  The 
Honorable  The  UNirSD  OoiipaKt  of  ICbbokahtb  trading  to 
ikkB  Bast  Ikdobs,       .....  JDifmiiudL 

Upon  notion  thia  day  made  unto  this  Court  by  l£r.  Skudaif,  of  counsel  ibr  tlie 
pUlntU&i  it  was  alleged  that  it  appears  by  the  alBdarit  of  John  Wame^  cMc 
to  Messrs.  Dann  k  Teasdale,  solicitors  for  the  plaintiflb  in  this  causey  that 
the  defendant)  Robert  Ghamook,  lives  and  resides  in  Flnnsbuiy-aquami  in  the 
oity  of  London,  and  the  defendant»  William  Lennox,  In  Broad-street  Buildings, 
In  the  said  dty  of  London,  and  that  the  plaintiflb  having  filed  their  biU  against 
the  said  defendant,  WiUiam  Thompson,  who  then  and  still  resides  out  of  the 
Jurisdiction  of  tUs  court,  aa  the  said  deponent  believes,  the  aaid  defendant  Wil- 
liam Thompson  appeared  thereto  by  Mr.  Raddlfib  his  cleric* in  onurtk  and  mad0 
two  several  applications  by  motion  to  this  court,  the  notices  whereof  were  fiff^ 
by  Messrs.  Crowder  ft  Lavie  aa  his  solicitors :  And,  therefore,  it  was  pn^  that 
process  of  subpcena  to  be  awarded  against  the  said  defendants  Bobect  Ghamook^ 
WiUiam  Lennox  and  William  Thompson,  to  compel  them  to  lyn^ear  to  and  anaww 
the  plaintifb*  bill  may  be  made  returnable  immediately,  and  that  servioe  of  sueii 
subpoBtta  on  Messrs.  Crowder  k  Lavie,  the  soUdtoi%  and  Mr.  Badoliift^  tbo  cleric 
in  court  for  the  defendant  William  Thompeon,  may  be  deemed  good  servlcid  m 
the  said  defendant:  wfaiob,  upon  heving  the  said  affidavit  xm4i  Is  ordend  n^ 

•  4<SBlli^  JHML  wSi^  M*  W* 
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pecting  tiie  wines.  In  proof  of  tkis  fiict  there  was  an  affidavit 
alleging  that  the  solicitor  of  the  defendants,  or,  rather,  of  Mr. 
liacMahon,  represented  that  the  power  of  attorney  was  of  the 
most  extensive  kind,  enabling  MacMahon  to  prosecute  and  de- 
fend any  suits,  in  this  country,  in  relation  to  the  rights  of  the 
assignees  with  regard  to  Mrs.  Shiel's  property  here,  and  in  re* 
lation  also  to  the  claims  of  the  plaintiffs.  That  affidavit  was, 
upon  the  application  to  discharge  the  order  for  substi- 
tuting service,  opposed  by  *a  joint  affidavit  made  by  [*160] 
MacMahon  and  Mr.  Annesley,  his  solicitor.  I  have 
read  it^  but  I  do  not  find  that  it  denies  the  fact,  that  the  power 
of  attorney  had  been  given  to  MacMahon*  A  further  affidavit 
was  then  made  by  Mr.  Martineatif  the  plaintiflb'  solicitor,  and 
bis  clerk,  which  has  not  been  contradicted.  It  stated  that,  since 
the  service  of  the  order  of  the  27th  of  May,  and  of  the  subpoena 
on  Mr.  MacMahon,  he,  MacMahon^  had  written  to  Mesna 
Moore  &  Hanson,  of  Bristol,  a  letter  to  this  effect  ^*-'*  Gentle- 
men,'' [see  ante^  p.  141.]  The  representation  in  this  letter  is  a 
iurtber  confirmation  of  the  first  statement,  that  MacMahon  has 
not  only  a  power,  firom  the  assignees,  to  act  for  them  generally, 
but  also  to  act  specially  with  regard  to  the  wines  in  this  coun* 
try.  Tne  qnestion  then  is  whether  the  order  for  substituting 
service  of  the  subpoena,  is  wrong  ? 

The  first  case  I  shall  advert  to,  is  that  which  has  been  dted 
from  Dickens'  Beports^  p.  26 ;  and  though,  as  Lord  Bedesdale 
said,  in  SmUh  v.  The  Hibemtan  Mine  Company^  Dickens  was 
rather  a  loose  reporter,  and  his  notes  are  not  of  very  high  au- 
thority, yet  it  happens  that  the  ftcts,  as  stated  in  his  report 
of  the  case,  tally  with  the  statement  of  them  in  the  Begistrar's 
book,  although  the  case  is  reported  under  a  somewhat  different 
name.  It  is  reported  under  the  name  of  Hake  v.  Sutton  ;  but 
the  real  name  appears  from  the  Begistrar's  book,  to  be  HaUeU  v. 
SkMm. 

{Bis  Honor  here  slated  that  ease,  and  also  Obrfer  v  2fc  At^ii| 
aftd  J^fde  v«  Ibtkr^  as  tttsacked  fitm  Bi^  Lik] 
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Now  it  appears,  from  these  cases,  that  three  diOforent  Chan* 
cellors,  namely,  Lord  Ciowper,  Lord  Maoclesfield,  and 
[*151]  *Lord  Hardwicke,  thought  it  right^  in  a  case  where  it 
appeared  that  the  person  who  was  appointed  agent,  had 
special  authority  to  act^  for  an  absent  defendant,  in  the  matter 
which  was  the  subject  in  dispute,  that  service  of  the  subpoena 
on  that  agent  should  be  good  service  on  the  principal  abroad. 

The  case  of  Oehdneki  v.  Chofrmck  is  reported  in  6  Yes.  page 
171,  but  it  is  not  quite  correctly  stated  in  the  report. 

[His  honor  read  the  extract  of  that  case  from  Beg.  Lib.] 

The  defendant,  therefore,  had  appeared  and  had  made  two  ap- 
plications through  his  solicitors,  Messrs.  Crowder  and  Lavie; 
so  that  they  were  acting  as  the  agents  for  the  absent  defendant 
in  the  subject  matter  of  the  cause ;  and  Lord  Eldon  ordered  sub- 
stituted service  of  the  subpoena  upon  them. 

Then  came  the  case  of  EngUsh  v.  Hendrick. 

[His  honor  stated  the  &cts  of  the  case  and  the  judgment] 

Here  we  have  five  instances,  during  the  period  from  1717  to 
1821,  in  which  four  Lord  Chancellors  and  one  Yioe-Chancellor 
have  taken  one  uniform  view  of  the  practice. 

In  addition  to  these  cases,  there  is  a  case  in  the  Exchequer, 

OoLrrington  v.  OantCUm^  which  is  reported  in  Bunbury,  page  107. 

« 

It  was  said  that  all  these  authorities  have  been  super- 

[*152]    seded,  and  that  a  different  practice  has  been  ^established 

in  modem  times ;  and  the  case  of  Eoberia  v.  Worsky 

was  cited  in  support  of  that  statement    There,  a  defendant  had 

appeared  to  and  answered  the  original  bill.    The  plaintiff  then 

amended  his  bill;  at  which  time  the  defendant  was  out  of  the 

jurisdiction  of  the  court    A  motion  was  thereupon  made  that 
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Bervioe  of  the  sabpcaoa  to  appear  to  and  answer  tte  amended 
bill,  upon  the  defendant's  clerk  in  court  in  the  original  suit, 
might  be  deemed  good  service  upon  the  defendant  Lord  Ken- 
yon,  M.  R,  said  he  was  clearly  of  opinion  that  sach  an  order 
ooold  not  be  made.  And  then  some  general  language  is  put  in- 
to his  lordship's  mouth,  which  he  might,  perhaps,  have  xiaed  with 
reference  to  the  facts  of  the  case :  but  the  language,  as  it  stands 
in  the  report,  is,  I  most  say,  directly  contrary  to  the  decided 
cases.  It  is  this :  "  The  court  will  never  appoint  an  attorney  to 
act  for  a  man  without  his  leave,  except  in  the  case  of  an  injunc- 
tion bill ;  where  it  would  be  gross  injustice  that  one  man  should 
be  prosecuting  an  unrighteous  demand  at  law,  and  yet  put  him- 
sdf  out  of  the  reach  of  the  subpoena  of  this  court,  in  a  cause  in* 
Btitated  for  the  purpose  of  restraining  such  proceedings.  But 
the  present  application  was  quite  different :  an  amended  bill 
might  be  altogether  a  new  suit ;  in  which  it  would  be  very  im- 
proper to  force  an  attorney  upon  the  party  without  his  consent 
And  his  honor  said,  he  remembered  several  applications  of  a 
similar  nature,  but  they  had  never  been  attended  with  success." 
That  case,  I  apprehend,  was  rightly  decided ;  because  the  per- 
son who  was  the  clerk  in  court  for  the  absent  party,  had  no  au- 
thority to  act  for  him,  in  any  capacity  whatever,  except  as  his 
derk  in  court ;  and  he  had  that  authority  with  respect  to  the 
original  suit  only.  He  could  not,  therefore,  stand  in 
the  situation  of  a  person  specially  ^authorized  to  act,  as  [*16S] 
the  agent  of  the  absent  party,  in  the  matter  of  the 
amended  bill. 

In  B^nd  v.  Hie  Duke  of  Newcastle^  which  is  much  the  same 
sort  of  case,  a  bill  had  been  filed,  by  parties  claiming  under  a 
marriage  settlement,  for  a  receiver  of  the  amount  of  certain  sums 
which  had  been  allowed  by  the  commissioners  of  American 
clairas.  Bond  was  the  holder  of  the  certificates  which  had  been 
issued  by  the  commissioners  on  allowing  those  sums  to  be  due; 
and  he  claimed  to  hold  the  certificates  and  to  receive  the  moneys 
payable  on  them,  as  a  purchaser  for  valuable  consideration  with- 
out notice  of  the  settlement    Bond  filed  his  bill  against  the  plain- 

Vol  Xn.  *    9 
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tif&  in  the  first  suit,  and  then  made  an  application  that  senrioe 
on  their  clerk  in  court  might  be  deemed  good  service:  which  the 
Lorrd  ChanceVar  thought  could  not  be  allowed.  And  it  certainly 
could  not :  for  the  clerk  in  court  was  agent  only  for  the  purpoaes 
of  the  suit  in  which  Mrs.  St  Gkorge  and  her  trustees,  who  were 
the  parties  entitled  under  the  settlement,  were  plaintiffs,  and  not 
in  the  suit. in  which  they  were  made  defendants.  That,  too,  was 
not  even  a  cross  suit ;  for  Bond  was  not  a  party  to  the  other 
suit. 

The  next  case  is  WeUbM  v.  Lomam,  in  2  Dick.  679.  The  oase^ 
as  it  stands  in  the  book,  is  this :  ^  A  defendant,  a  mortgagor, 
living  or  being  about  to  go  abroad,  by  an  indorsement  on  the 
mortgage  deed,  agreed,  in  case  he  should  not  ivdeem  by  a  limited 
time  therein  mentioned,  that  two  persons  therein  named  should 
accept  a  subpoena  for  him  to  appear  and  answer  any  bill  that 
should  be  filed  against  him  touching  the  mortgage :  the  plaintiff 

having  filed  his  bill  to  foreclose,  applied  that  the  persona 
[*164]    named  in  the  indorsement,  *might  be  served  with  the 

subpoena,  and  that  such  service  might  be  deemed  good 
service  on  the  defendant  After  standing  over  for  consideration, 
his  lordship  denied  the  motion."  Then  there  is  a  note  subjoined, 
which  states  that  the  two  cases  of  Hyds  v.  Ftmier^  and  Oarter  y. 
De  Bfuyn^  which  I  have  already  observed  upon,  were  mentioned 
The  note  then  adds :  ^'  But,  in  those  cases,  it  was  admitted  <x 
proved  that  the  persons  served,  acted  as  attorneys  or  agents  for 
the  defendants.  *  «  «  Besides,  in  this  case,  it  doth  not  ap- 
pear that  it  was  with  the  privity  of  the  persons  named  in  the  in* 
doraement,  that  their  names  were  used :  neither  did  it  appear 
that  they  would  accept  a  subpoena  to  appear  for  the  defendant; 
for  who  would  indemnify  them  ?  The  case,  therefore,  seems  to 
proceed  on  this,  namely,  that  there  was  no  sufficient  evidence  of 
the  fact  that  the  persons  named  in  the  indorsement  were  specially 
appointed  attorneys ;  and,  therefore,  it  was  quite  right  to  deny 
that  the  service  of  subpoena  on  them,  should  be  good  service. 

Then,  in  1806,  came  the  case  of  SmiA  v.  2%«  HiJxrMan  Mim 
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Cbmpony,  which  is  reported  ia  1  Soho.  &  Lef.  288«  There  a  de- 
fendaot^  who  was  rending  out  of  the  jarisdictioo,  had  given  a 
power  of  attorney  to  a  person  to  act  for  him  in  the  management 
of  his  aflEairs;  not  in  the  management  of  the  8al]3eot-matter  of 
the  suit :  and  the  court  refused  to  allow  substitution  of  service 
of  subpoena  on  the  person  to  whom  the  power  was  given.  The 
reporter  makes  Lord  Bedesdale  say :  '*  I  thinly  the  legislature 
has  decided  this  question :  it  has^  in  several  instances,  substitu* 
ted  service ;  an  interference  which  would  be  wholly  unnecessary 
if  this  court  had  power  to  do  it  The  court  has,  indeed,  substi* 
toted  service  in  several  cases  where  the  party  may  have 
notice  of  the  ^proceedings,  and  where,  in  case  he  goes  [*166] 
out  of  the  way,  there  is  a  person  whom  he  has  named 
in  court  as  his  agent,  and  whom  the  court  can  look  on  as  such. 
But  a  person  named  agent  for  a  different  purpose,  can  not  be 
looked  on  in  that  light"  Then  his  lordship  speaks  of  the  case 
of  an  injunction  bill ;  which  every  one  admits.  Next,  he  seems 
to  refer  to  die  case  of  WdUns  v.  Lomans^  and  adds:  '^  That  case 
was  discussed  with  a  considerable  degree  of  attention ;  and  I 
should  imagine  that  those  cases  published  by  Mr.  Dickens  were 
cited :  but  Lord  Hardwicke  must  himself  have  altered  his  opin« 
ion  since  the  time  when  those  cases  were  decided.  Mr.  Dickens^ 
was  a  very  attentive  and  diligent  register ;  but  his  notes,  being 
rather  loose,  were  not  considered  as  of  very  high  authority :  he 
was  constantly  applied  to,  to  know  if  he  had  any  thing  on  such 
and  such  sulgects  in  his  notes ;  but,  if  he  had,  the  register's 
books  were  always  referred  to."  Lord  Bedesdale  does  not  say 
on  what  occasion,  or  why  he  thought  Lord  Harwioke  had  altered 
his  opinion ;  but  merely  says  he  must  have  altered  it  Ab  fer 
as  we  know,  Lord  Eburdwioke  had  not  altered  his  opinion,  but 
rBBiained  of  the  same  opinion  at  the  time  when  he  decided  the 
case  of  Hpck  v.  jFh9(6r.(a)  Lord  Bedesdale  then  alludes  to  a  case 
where  a  l»ll  was  filed  to  sell  an  estate  £;>r  payment  of  debts,  and 

(a)  The  cum  dted  ftom  Didcena's  Beporta^  in  the  argnmeat  of  SmUh  ▼.  Ihe 
SBbermm  Mbi»  Omof^mty^  were  Oartur  ▼.  Ik  Jlmyis  BdUM  ▼.  Arftss^  and  Sai^  ▼• 
tb&Ur,  The  flnt  waa  decided  by  Lord  Cowper,  the  aeoond  by  Lord  MaooiflafleM, 
and  the  kat  only  by  Lord  Haidwioke. 
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the  heir-at-laW|  who  was  entitled  to  theBurplua  after  payment  of 
debtSy  was  out  of  the  jurisdiction :  and  his  lordship  says :  "  The 
court  ordered  the  estate  to  be  sold  for  payment  of  debts :  the 
heir  might  file  a  bill  to  set  aside  the  proceedings  if  they 
[*156]  were  erroneous :  and  *there  the  heir-at-law  had  a  mo- 
ther and  sister  living  in  England,  and  in  the  habit  of 
corresponding  with  him ;  yet  there  was  no  conception  of  substi- 
tuting service."  There  could,  of  course,  be  no  such  substitution, 
unless  the  persons  so  in  correspondence  with  the  heir,  had  a  legal 
power  to  act,  for  him,  in  the  particular  subject  to  which  the  suit 
related.  I  think  that  the  case  of  Smiih  v.  The  Hibernian  Mine 
Company  has  no  resemblance  to  the  present;  for,  there,  the 
foundation  of  the  application  was  that  the  agent  had  a  power  to 
act  for  the  absent  party  in  the  managranent  of  his  affidrs,  that  is, 
generally. 

The  next  case  was  in  the  year  1817,  Rtckoord  y.  Nedriff,  in  2 
Mer.  458.  There  one  d^endant  was  out  of  the  jurisdiction,  and 
the  other  defendant  admitted,  by  his  answer,  that  he  had  received 
a  power  of  attorney,  from  the  absent  defendant,  to  receive  the 
arrears  of  an  annuity  which  it  was  the  object  of  the  bill  to  set 
aside.  The  plaintiff,  in  that  case»  moved  on  the  admission  in  the 
answer;  and,  of  course,  Lord  Eldon  refused  the  application:  for 
th^re  was  no  foundation  for  it :  the  admission  in  the  answer  of 
one  defendant  not  being  evidence  against  a  co-defendant.  Lord 
Eldon  said  that  the  proper  course  for  obtaining  the  relief  sought 
by  the  bill,  would  be  by  motion,  against  the  defendant  Nedriff, 
upon  affidavit  of  the  facts  alleged  as  constituting  the  ground  of 
the  application.  I  can  understand  why  the  application  was  made 
in  the  manner  it  was ;  for,  in  Hyde  v.  Faster^  the  court  appears 
to  have  looked  at  the  answer  of  a  co-defendant  That,  however, 
was  a  mistake.  But,  from  what  Lord  Eldon  said,  I  think  it  is 
clear  that  he  thought  the  motion  before  him  would  have  t)een 
proper,  if  the  &cts  had  been  supported  by  affidavit 

[•167]        *Then  it  was  said  that  the  case  of  Waierton  v.  Oroji 
was  an  authority  that  the  order  sought  to  be  discharged 
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is  wrong.  There  an  original  bill  was  filed,  and  then  a  cross  bill ; 
and  an  order  was  made,  on  a  motion  by  the  plaintiff  in  the  cross 
suit,  that  the  service  of  the  subpoena  to  appear  to  and  answer  the 
bill  in  that  suit  on  the  clerk  in  coort  of  the  plaintiff  in  the  orig* 
inal  suit,  might  be  deemed  good  service;  and  I  recollect  ex- 
pressing an  opinion  that  that  was  not  the  proper  coarse ;  bat 
that  the  proper  coarse  was  to  move  to  stay  the  proceedings  in 
the  original  suit,  until  the  plaintiff  had  answered  the  bill  in  the 
cross-suit  The  only  question  in  that  case,  was,  how  far  service 
on  the  derk  in  court  ought  to  be  considered  good  service.  The 
distinction  is  plain  between  the  case  of  a  person  being  merely 
clerk  in  court  for  a  party,  and  the  case  of  a  person  having  an  ex- 
press authority  to  act  for  an  absent  party  in  the  particular  mat- 
ter of  the  suit.  And  if  I  find  the  cases  decided,  uniformly,  by 
four  different  judges,  on  that  principle,  and  none  attacking  it^ 
it  appears  to  me  that  the  matter  is  concluded :  for  my  opinion  is 
that  there  is  clear  evidence,  in  this  case,  that  MacMahon  has 
special  authority  to  act  for  the  assignees  of  Mrs.  Sbeil.  There- 
fore, the  order  for  substituting  service  was  right^  and  the  appli- 
cation to  discharge  it  is  wrong,  and  must  be  refused  with  costs,  [1] 

[1]  After  a  decree  for  epedflo  performanoe,  the  sole  plaintiff  died.  Hia  perBonal 
repreeentatiTea  filed  a  bill  of  revivor.  One  of  the  defendanta  waa  aappoaed  to  be  in 
America,  but  had  not  abeoonded  within  the  meaning  of  the  3l8t  order  of  ICay,  1843, 
and  hia  actual  place  of  reeidence  waa  not  known.  Snbetitated  aenrice  of  the  anb- 
poena  for  him  to  appear  to  the  l»U  of  revivor,  waa  allowed  to  be  made  xxptm  thft 
aolicitor  who  had  acted  for  him  in  the  original  anlt  Jhrton  v.  ffepwarthf  1  Hall  4 
Twell.  168.    See  4  Hare  B»  306,  note  1.    2  Beayan  R.  609,  note  1 
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[*158]  ♦Taylor  v,  Mabtindalk, 


Annuity, — Heir  and  executor. —  WiU. — Oonstnictioyu 

1841 :  28th  May. 

A  testator  gave  his  real  and  personal  estate  to  his  wife,  subject,  amongst  other  b^ 
quests,  to  an  annuity  of  SOi.  to  A.  B.  for  oyer.  Heidi  tha^  on  A.  B.'s  death  In* 
testate,  the  annuity  passed  not  to  his  heir,  but  to  his  personal  representatiTe. 

Jamss  Howe  made  his  will  in  the  following  words : 

*'  I  will,  devise  and  bequeath,  after  all  debts  are  paid,  all  the 
worldly  property  1  die  possessed  of,  whatsoever  and  whoreso- 
ever ;  one  freehold  estate,  named  Heath  Cottage,  at  Tonbridge, 
Wells,  Kent;  one  freehold  house,  Hendon,  Middlesex ;  and  all 
freeholds,  eopyholds,  leaseholds,  moneys  in  the  funds,  moneys 
lent,  stock  in  trade,  and  all  other  property  of  any  or  every  kind, 
as  I  before  observed,  that  I  die  possessed  of,  whatsoever  and 
wheresoever,  to  my  beloved  wife,  Sophia  Howe,  subject  only  to 
ihe  hereafter  written  and  following  bequests:  to  my  wife  So- 
phia Howe's  dearly  beloved  sister,  502.  a  year  for  her  life,  and 
at  her  death,  to  be  equally  divided  between  her  son  Geoi^ 
Cheeseman,  my  dearly  beloved  wife  Sophia  Howe  her  own 
nephew,  and  Augustus  Howe,  my  own  nephew,  son  of  my  be- 
loved brother,  262^  a  year  to  each  for  ever(a):  and  to  my  own 
dearly  beloved  brother,  60t  a  year  for  ever.  I  hope  I  am  ex- 
plicit I  will,  devise  and  bequeath,  to  my  dearly  beloved  wife 
Sophia  Howe,  all  my  freeholds,  copyholds,  leaseholds,  moneys 
in  the  fiinds,  lent,  stock  in  trade,  book -debts  and  all  other  of 
whatever  description  I  die  possessed  of,  whatsoever  and  where- 
soever, subject  only  to  the  above  written  bequests."  And  he 
appointed  his  wife  the  sole  executrix. 

[*159]        ♦William  Howe,  the  testator's  brother,  survived  the 
testator  and  died  intestate.    The  question  was,  whether 

(a)  The  testator  seems  to  haye  desaribed  G.  Cheeseman  by  his  relationship  to  his 
wUe*s  sister  and  also  to  his  wife. 
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tke  annuity  of  602.  a  year  given  to  him  for  ever,  patted,  on  his 
death,  to  his  heir,  or  to  his  personal  representative. 

Mr.  Kni^  Bruce  and  Mr.  Simpson  appeared  for  the  plaintiffs, 
who  were  not  interested  in  the  subject  of  the  question. 

Mr.  (?.  Richards^  for  the  heir  of  W.  Howe,  said  that  the  an- 
nuity was  charged  on  real  as  well  as  personal  estate,  and  was 
given  to  Wiiiiam  Howe,  tn  perpetuum,  that  is,  to  him  and  his 
heiiB:  and  consequently  it  was  an  annuity  in  foe,  and  on  the 
death  of  William  Howe  it  descended  to  his  heir.  Co.  Litt  144 
b. ;  Turner  v.  Ihirfier,{a)  Earl  of  Afford  v.  BucJdey^Qi)  1  Williams 
on  Executors,  p.  622. 

Mr.  Loftus  Wigranui  for  the  personal  representative  of  William 
Huwe:  --There  is  no  case  in  which  the  question  has  arisen,  what 
is  the  effect  of  a  gift  of  an  annuity  to  a  man  for  ever.  The  case 
of  Turner  v.  Turner  has  no  bearing  on  that  question.  The  ques- 
tion in  that  case  was  whether  the  annuity  was  real  or  personal 
estate.  It  is  quite  clear  that  the  annuity  In  this  case  is  personal 
property. — [The  Vice'ClMnodlor :  The  only  question  is  whether 
it  is  descendible  to>the  heir  Or  not  Does  not  the  law  recognize 
an  annuity  as  one  species  of  hereditament  ?] — This  annuity  is  not 
given  to  W.  Howe  and  his  heirs,  but  to  him  for  ever;  and  it  is 
nothing  more  than  a  gift,  to  him,  of  such  a  fund  as  would 
produce  50t  a  year  for  ever.  *In  the  Earl  of  Stafford  [*160] 
V.  Buckley^  the  annuity  was  given  to  the  daughter  for 
life,  and  to  her  lauful  heir^  forever. 

Mr.  Bidmer^  Mr.  Warbmixm^  and  Mr.  Tripp^  appeared  for  the 
ether  parties. 

The  YiOB-CHANCELiiOfi:^-This  point  is  singular,  and  does 
iK>t  appear  to  have  been  decided  by  any  of  the  cases. 

<a)  Amtk  7H,  and  1  Bra.  a  a  SIS. 
ift)  %  Ym.  aeo.  171. 
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There  is  do  doubt  that  an  annuity,  though  personal  in  its  na- 
ture, may  be  granted  to  a  man  and  his  heirs.  The  description 
which  Lord  Coke  gives  of  an  annuity  with  its  legal  incidents,  is : 
*' An  annuity  is  a  yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee,  for  life  or  years,  charging  the  person  of 
the  grantor  only.  But  not  only  the  grantee,  but  his  heir  and  his 
and  their  grantee,  also,  shall  have  a  writ  of  annuity."  Lord  Lough- 
borough^ too,  in  his  judgment  in  Turner  y.  Turner^  says  that  an 
annuity,  when  granted  with  words  of  inheritance,  is  descendible ; 
but)  as  to  its  security,  is  personal  only.  In  this  case,  however, 
the  testator  has  not  used  words  of  inheritance ;  and  it  is  not  im- 
perative on  me  to  construe  the  words,  "  for  ever,"  when  used 
with  reference  to  an  annuity,  to  signify  "heirs.'*  In  my  opinion, 
the  question  is,  which  construction  is  most  beneficial  to  the  an* 
nuitant :  and  it  seems  to  me  to  be  most  benelBcial  to  him  that  the 
gift  should  be  construed  as  a  gift  to  him  and  his  executors:  as 
he  might  die  without  heirs;  but  might  appoint  executors.  It  is 
by  no  means  a  matter  of  necessity  that  a  gift  of  an  annuity  to 
A.  forever,  must  be  construed  as  a  gift  to  him  and  his  heirs  for- 
ever.(a)  * 

[*161]        *I  think,  therefore,  I  mttst  hold  that  the  gift  in  this 
case  is  a  gift  of  the  annuity  to  William  Howe  and  his 
heirs,  executors,  administrators  and  assigns  forever. 

(a)  Sir  WiUiam  Blackstone,  in  hie  CommeDtarieB)  toI.  %  p.  40,  says :  *^  An  annuity 
18  a  thing  very  distinct  from  a  rent*charge,  with  which  it  is  frequentij  coofounded ; 
a  rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of  lands :  whereas  an 
annuity  is  a  yearly  sum,  chargeable  only  upon  the  person  of  the  grantor.  There- 
fore, if  a  man,  by  deed,  grant  to  another  the  sum  of  20iL  per  annum,  without  express- 
ing out  of  what  lands  it  shall  issue^  no  land  at  all  shall  be  chavged  with  It ;  but  it 
is  a  mere  personal  annuity." 
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Moore  v.  Vintkn. 
Tru8iee.—Stal  11  Geo.  4,  and  1  WiU.  4,  c.  60.— Practiee. 

1841 :  31flt  ICay. 

A  woman  who  was  sole  trosteo  for  sale  of  real  property,  married  a  man  who  ab- 
sconded and  had  not  been  beard  of  i^)  to  the  hearing  of  the  cause.  The  Court 
decreed  a  sale^  and  that  the  husband  should  be  declared  a  trustee  within  the  11 
Oea  4  ft  1  WiU.  4,  c.  60^  s.  19 ;  but  declined  to  appoint  a  person  to  conyey  in 
bis  roonif  under  the  8th  section,  on  the  ground  that  he  was  not  the  trustee  ^*  last 
Imown  to  have  been  seised ;"  there  being  a  joint  seisin  in  hin  and  his  wifbi 

Proof  of  search  for  a  trustee  under  the  24th  section  of  the  stat  11  Geo.  4  ft  1  WiU. 
4,  0.  60,  may  be  given,  at  the  hearing  of  the  cause,  by  affidavit 

Kniqht  Bribgs,  by  bis  will,  after  bequeathing  a  trifling  leg* 
acj  and  directing  payment  of  his  debts  out  of  his  real  estates  in 
case  his  personalty  should  be  deficient,  and  after  appointing  Es- 
tber  Gregson,  who  was  his  wife's  daughter,  John  Lee  and  Bichard 
Blizard,  executrix  and  executors  of  his  will,  gave,  devised  an4 
bequeathed  all  the  residue  of  his  real  and  personal  estate  unto 
and  to  the  use  of  the  said  Esther  Oregson,  John  Lee  and  Sichard 
Blizard,  their  heirs,  executors,  administrators  and  assigns,  accord- 
ing to  the  nature  of  the  property,  upon  trust  to  sell  the  sanoe  in 
such  manner  and  at  such  time  as  they,  or  the  survivors 
or  survivor  *of  them  should  think  fit ;  and,  after  pay-  [*162] 
ing  the  expenses  of  the  sale,  upon  trust  to  invest  the 
produce  in  the  funds,  and  pay  the  dividends  to  the  testator^s  wife, 
Esther  Bridge,  for  her  life;  and,  after  her  decease,  upon  trust  to 
stand  possessed  of  the  said  funds  and  securities  and  the  dividends 
thereof^  in  trust  for  the  testator's  three  children,  Knight  Bridge, 
Mary  Moore  and  Elizabeth  Beeson,  and  for  his  wife's  two  chil- 
dren, Elizabeth  Mills,  and  the  said  Esther  Gregson,  in  equal 
shares ;  and,  in  case  any  of  the  said  legatees  should  die  without 
issue  in  the  lifetime  of  the  tenant  for  life,  his  or  her  share  to  go 
to  the  others. 

Ejiight  Bridge,  the  testator's  son,  died  without  issue  in  the  tea* 
tator's  lifetime. 
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The  testator  died  in  January,  1886.  His  widow  remained  in 
possession  of  the  real  estate  during  her  life,  and  died  in.  August, 
1887. 

In  February,  1886,  Esther  Oregson  alone  proved  the  testator^s 
will.  The  other  executors  did  not  renounce  probate,  but  they 
never  interfered  in  the  testator's  affairs,  and  executed  a  deed  of 
disclaimer  of  the  trusts  of  the  real  estate. 

In  July,  1886,  Esther  Gregson  married  Thomas  Yinten,  who, 
in  December,  1887,  absconded,  and  had  never  been  since  heard 
o£ 

It  appeared  that  part  of  the  testator's  real  estate,  which  con* 
etsted  of  several  houses  and  gardens,  had  been  sold  since  Mrs. 
Vinten's  marriage,  and  the  money  received  by  her  husband ;  and 
he  bad  absconded  with  it 

[*168]        *The  object  of  the  bill  was  to  have  the  remainder  of 
the  property  sold,  and  the  produce  secured  for  the  par- 
ties entitled  to  it 

The  cause  now  came  on  for  hearing;  and,  in  support  of  the 
case  made,  by  the  bill,  as  to  the  absconding,  continued  absence 
and  impossibility  of  finding  the  husband,  the  wife's  answer  and 
also  an  affidavit  of  search  was  read ;  and  the  only  question  was, 
what  order  could  be  made  with  reference  to  the  execution  of 
the  trust  for  sale. 

yir.Wahe/ield  and  Mr.Cb%er,  for  the  plaintiff: — ^The  husband 
being  a  trustee  within  the  19th  section  of  the  11  G-eo.  4  &  1  Will 
4,  a  60,  it  is  competent  for  the  court,  under  the  24th  section,  to 
receive  proof,  by  affidavit,  that  the  husband  cannot  be  found : 
De  Orespigny  v.  Kd8onj(a) — [The  Vtce-Ohancelkn':  There  is  no 
doubt  about  that :  I  settled  the  practice  in  that  case.] — ^Then, 
the  husband  being  a  trustee  within  the  meaning  of  the  Act,  and 

(^  In  Ofaao.  Aug.  ISM. 
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it  being  UQknown  whether  he  be  living  or  dead,  the  court  will 
appoint  a  person  to  ix>nvey  in  his  room,  under  the  8th  section  ; 
and  will  do  so  by  the  same  decree  which  declares  him  to  be  a 
trastee.(a)  That  a  person  who  is  merely  a  trustee  by  operation 
of  law  and  who  cannot  be  found,  may  be  declared  a  trustee, 
under  the  Act,  for  the  sole  purpose  of  appointing  a  person  to 
convey  in  his  room  under  the  8th  section,  is  apparent  from 
Beak  V.  Bidge.{b) 

Mr.  O.  Richards  and  Mr.  Selwyn  appeared  for  Mrs.  Yinten, 
and  offered  no  opposition. 

♦The  Viob-Chancbllor:— I  doubt  whether  you  can  [*164] 
bring  the  husband  within  the  8th  section  of  the  Act 
In  order  to  do  this,  you  mast  show  that  he  is  the  trustee  "  last 
known  to  have  been  seised :"  but,  here,  there  is  a  joint  seisin  in 
the  husband  and  wife.  You  had  better  simply  take  a  decree  for 
sale,  and  let  the  husband  be  declared  a  trustee  within  the  meaning 
of  the  Act  Perhaps  you  will  hear  of  him  again,  before  a  con- 
veyance is  required ;  and  then  all  further  difficulty  will  be  at  an 
end. 

(a)  See  Wdikn  ▼.  Jftfrry,  on^  YoL  YL,  p.  338. 
9)  4  T.  A  a  248,  cited. 
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HsicmGWAT  V.  Febnanpes. 

Practice, — New  Orders, — Plaintiff, — Amended  bOL 

1841 :  3d  June. 

Altbovgh  »  plMAtiif  b«8  •mended  his  bill  under  au  order  not  ezpreasiog  that  he 
does  not  require  a  farther  answeri  he  may  (if  no  answer  is  filed  within  the  time 
allowed  by  the  10th  Order  of  1833,  and  he  thinks  proper  to  wai7e  the  farther 
answer)  file  a  replication  nnder  the  14th  Order,  although  that  order  applies,  in 
termS)  to  those  cases  only  In  which  the  order  to  amend  expresses  that  no  further 
answer  is  required. 

Br  the  lOtb  General  Order  of  1833,  a  defendant  is  allowed 
five  weeks  in  a  town  cause  and  seven  weeks  in  a  country  cause, 
to  plead,  answer  or  demur,  not  demurring  alone,  to  an  amend- 
ed bill  to  which  the  plaintiff  requires  an  answer :  and,  under 
the  14th  General  Order,  if  a  plaintiff  obtains  an  order  to  amend 
without  requiring  a  further  answer,(a)  and  amends  accordingly, 
he  is  at  liberty,  after  the  expiration  of  eight  days,  to  file  a  repli- 
cation or  set  down  the  pause  for  hearing  on  bill  and  answer,  un- 
less the  defendant  has  previously  served  an  order  for  time  to 
answer,  or  taken  out  and  served  a  warrant  for  time  to  answer 
the  amended  bill. 

(a)  If  the  plaintiff  does  not  reqaire  a  fiirther  answer,  the  order  to  amend  ought 
to  contain  a  statement  to  that  effect;  otherwise  it  is  irregular.  Boddingkm  t. 
Woodky,  ank,  toL  IZ,  p.  380. 
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[*166]  *In  this  case  the  plaintiff  amended  his  bill  under 
an  order  which  did  not  express  that  the  defendant  was 
not  required  to  answer  the  amendments ;  and  afternrards  served 
the  defendant  with  a  subpoena  to  answer  the  amended  bill.  The 
defendant^  however,  did  not  file  his  answer  within  the  time  pre- 
scribed by  the  10th  Order:  whereupon  the  plaintiff  filed  a  rep- 
lication. 

Mr.  KnigJU  Bruce  and  Mr.  Lqftva  Wigrarn^  for  the  defendant,  now 
moved  that  the  replication  might  be  taken  off  the  file,  for  irreg- 
ularity, and  that  the  defendant  might  be  at  liberty  to  file  his 
answer  to  the  amended  bill.  They  said  that  the  plaintiff  was 
not  at  liberty  to  proceed  in  the  manner  pointed  out  by  the  14th 
Order ;  as  that  order  applied  to  a  case,  where  the  plaintiff  did  not 
require  a  further  answer :  and  not  to  a  case  like  the  present,  where 
the  order  to  amend  did  not  express  that  the  {daintiff  did  not 
require  a  fiirther  answer;  and  that  the  plaintiff,  instead  of  filing 
a  replication,  oilght  to  have  proceeded  to  compel  the  defendant 
to  answer  the  amendments,  by  process  of  contempt. 

Mr.  Beihetl  and  Mr.  Shadu/eli,  lor  the  plainti£ 

The  Yice-Chancbllob  :— As  the  defendant  neither  put  in 
his  answer  within  the  seven  weeks,  nor  obtained  an  order  for 
further  time  to  answer  at  the  expiration  of  that  period,  I  think 
that  the  plaintiff  was  at  liberty  to  take  the  course  which  he  has 
adopted :  but,  as  this  appears  to  be  a  new  case,  I  shall  allow  the 
defendant  a  fortnight  to  put  in  his  answer :  he  must,  however, 
pay  the  costs  of  the  application. 

[Beg.  Lib.  A.  1840,  fo.  895. 
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*ToMLiN  v.  Hatfeild,  [*167] 

WiU. — Qmstrvation, — Disirtbutim. 

1841 :  4th  Jaoe. 

Testator  directed  his  residuary  real  and  personal  estate  to  be  divided,  bj  his  tmsteea^ 
in  snch  shares  and  at  such  times  as  they  should  think  proper,  amongst  bis  neph- 
ews. A.,  B.,  and  C,  and  his  other  nephews  and  nieces^  sods  and  daughters  of 
his  late  sisters^  T.  and  H.,  who  should  be  living  at  his  decease^  and  the  children 
of  any  other  such  nephews  and  nieoes  who^  having  died  in  his  lifetime,  had  left 
issue.  There  were  several  children,  and  children  of  deceased  children,  both  of 
T.  and  of  H.,  living  at  the  testator's  death.  The  trustees  not  being  able  to  agree 
as  to  the  division  of  the  property,  the  court  ordered  it  to  be  divided  amongst  the 
children,  and  the  children  of  the  deceased  ebUdrton  of  T.  and  H.,  per  aipikk 

Edward  Taddt,  the  testator  in  the  cause,  by  his  will,  dated 
the  24th  of  April,  1835,  disposed  of  his  residuary  real  and  per- 
sonal estate  in  the  following  words : 

"  And  as  for  all  other  my  messuages,  lands,  tenements  and 
hereditaments,  and  parts  and  shares  of  messuages,  lands,  tene- 
ments and  hereditaments,  and  real  estate  whatsoever  and  where- 
sover,  anil  whereof  no  entire  or  absolute  disposition  is  hereinbe- 
fore contained ;  and  also  as  for  all  my  moneys,  securities  for 
money,  effects,  goods,  chattels  and  personal  estate  whatfloever, 
(after  and  subject  to  the  payment  out  of  such  my  personal  es- 
tate, of  all  my  just  debts,  and  funeral  and  testamentary  charges 
and  expenses,  and  the  several  legacies  hereinbefore  by  me  given 
and  bequeathed,)  I  give,  devise  and  bequeath  the  same  and  every 
part  thereof,  unto  and  to  the  use  of  my  nephews,  John  Tomlin, 
James  Tomlin,  Edward  Hatfeild  and  Charles  Hatfeild,  my  exe- 
cutors hereinafter  named,  their  heirs,  executors,  administrators 
and  assigns,  upon  trust  that  they,  or  the  survivors  or  survivor 
of  them,  or  the  heirs,  executors,  administrators  or  assigns  re- 
spectively of  such  survivor,  shall  and  do,  when  and  as  they  or 
he  shall,  in  their  or  his  discretion,  think  fit,  absolutely  sell  and 
dispose  of  all  my  said  real  estates  hereby  devised  to  them,  and 
shall  and  do,  forthwith  upon  my  decease,  collect,  get  in, 
and  convert  into  money  *all  such  parts  of  my  residuary  [*ld8] 
personal  estate,  hereby  bequeathed  to  them,  as  shall  not^ 
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at  my  decease,  consist  of  money ;  and  my  will  is  that,  until  my 
said  real  estate  shall  be  sold  and  disposed  of  as  aforesaid,  the 
rents  and  profits  thereof  shall  be  considered  as  part  of  my  resid- 
uary personal  estate,  and  go  as  I  have  hereinafter  bequeathed 
such  residue:  and,  as  for  all  the  moneys  to  be  received,  as  well 
from  the  sale  of  my  real  estates  hereinbefore  directed  to  be  sold 
and  disposed  of  as  aforesaid,  as  from  the  rents  and  profits  in  the 
meantime  to  be  received  in  respect  thereof;  and  also,  as  for  all 
the  moneys  to  be  received  from  my  residuary  personal  estate,  my 
will  is  that  my  said  trustees  and  executors,  and  the  survivors 
and  survivor  of  them,  and  the  executors  or  administrators  of  such 
survivor,  shall  pay  and  divide  the  same  to  and  amongst  them- 
selves,  the  said  John  Tomlin,  James  Tomlin,  Edward  Hatfeild, 
Charles  Hatfeild,  and  my  other  nephews  and  nieces,  sons  and 
daughters  of  my  late  sister,  Susanna  Tomlin,  deceased,  and  of 
my  sister,  Ann  Hatfeild,  who  shall  be  living  at  my  decease, 
and  the  children  of  any  other  of  such  nephews  and  nieces, 
who,  having  died  in  my  lifetime,  have  left  issue,  in  si^h  parts, 
shares  and  proportions,  manner  and  form,  in  all  respects^  and 
at  such  time  or  times,  as  they,  my  said  trustees  and  executors^ 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  shall  judge  proper  and  direct; 
my  will  and  meaning  being  that  the  dividon  and  distribution 
of  all  the  said  moneys  shall  rest  wholly  with  them  my  said  trus- 
tees and  executors,  and  be  in  their  entire  discretion,  and  that 
their  disposal  and  appropriation  thereof  shall  not  be  called  in 
question  or  disputed  by  any  person  or  persons  whomsoever: 
and,  further,  I  do  hereby  declare  and  expressly  direct  that,  in 
case  any  of  my  said  nephews  or  nieces,  or  any  child  or 
pi69]  children  *of  any  deceased  nephew  or  niece,  shall  be  dis- 
satisfied with  the  proposed  division  and  distribution  of 
the  last  mentioned  trust  moneys  by  my  said  trustees,  and  shall 
attempt,  by  any  means,  to  interfere  with  or  control  them  therein, 
such  nephew  or  niece,  or  child  or  children  of  any  deceased  ne- 
phew or  niece,  shall  be  wholly  and  absolutely  debarred  and  for 
ever  excluded  from  any  benefit  of  or  from  or  participation  in 
the  trust  moneys  or  funds  last  above  mentioned  and  so  ordered , 
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to  be  divided  or  distributed  by  them,  the  said  John  Tomlin, 
James  Tomlin,  Edward  Hatfeild  and  Charles  Hatfeild,  as  herein- 
before mentioned.'' 

It  appeared,  from  the  report  made  in  pursuance  of  the  decree 
at  the  hearing,  that  there  were  eight  children,  and  two  grand- 
children the  issue  of  two  deceased  children,  of  the  testator's  sister, 
Susanna  Tomlin,  living  at  the  testator's  decease;  and  that  there 
were  seven  children,  and  seven  grandchildren  the  issue  of  a  de- 
ceased child,  of  the  testator's  sister,  Ann  Hatfeild,  living  at  the 
same  time. 

The  bill  was  fll^  by  John  and  James  Tomlin,  and  Charles 
Hatfeild,  against  Edwurd  Hatfeild  and  other  persons  interested 
under  the  will,  alleging,  (amongst  other  things,)  that  the  plain- 
tiflb  were  desirous  to  carry  into  effect  the  trusts  reposed  in  them, 
by  the  will,  jointly  with  Edward  Hatfeild,  by  selling  the  estates 
devised  to  them,  and  distributing  the  proceeds  thereof,  and  the 
residue  of  the  testator's  personal  estate  and  effects  amongst  them- 
selves and  Edward  Hatfeild,  and  the  other  nephews  and  nieces 
of  the  testator,  sons  and  daughters  of  his  sisters,  Susanna  Tom* 
lin,  and  Ann  Hatfeild,  and  the  children  of  such  other  nephews  and 
nieces,  children  of  Susanna  Tomlin  and  Ann  Hatfeild, 
who  died  in  the  testator's  *]ifelime  leaving  issue,  accord-  [*170] 
ing  to  the  will :  but  Edward  Hatfeild  refused  to  concur, 
with  the  plaintiff,  in  effecting  such  sale  and  distribution.  The 
bill  prayed  that  the  will  might  be  established,  and  the  trust  of  it 
performed  under  the  decree  of  the  court;  and  that  the  rights 
and  interests  of  all  parties  in  the  testator's  residuary  real  and 
personal  estates,  might  be  declared  and  ascertained ;  and  that 
Ibe  real  estates  devised  to  the  plaintiffs  and  Edward  Hatfeild, 
might  be  sold ;  and  that  the  proceeds  thereof  and  of  the  testator's 
reriduary  personal  estate  might  be  distributed  amongst  the  plain* 
tiflb  and  Edward  Hatfeild,  and  the  other  parties  entitled  thereto 
under  the  will,  according  to  the  intention  of  the  will. 

The  cause  now  came  on  to  be  heard  for  forther  directiona 
Vol.  XIL  10 
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The  question  was  whether  the  prooeeds  of  the  sale  of  the  tes- 
tator's residuary  real  estates  and  his  residuary  personal  estate 
were  to  be  divided,  'per  stirpes  or  joer  eapHoj  amongst  the  chil- 
dreuy  and  the  children  of  deceased  children  of  Susannah  Tom* 
lin  and  Ann  Hatfeild  mentioned  in  the  master's  report 

Mr.  Knight  Bruce,  Mr.  Wigram,  Mr.  Lc^kts  Wigram  and  Mn 
Rogers,  for  the  plaintiffs  and  for  the  defendants  in  the  same  in- 
terest, contended  that  the  division  ought  to  bo  made  per  stirpe^^ 
as  being  the  most  equitable  and  the  most  conformable  to  the  tes- 
tator's presumed  intention. 

Mr.  Oirdkstone,  for  the  defendants,  the  seven  grandehildren 
of  Ann  Hatfeild,  said  that^  as  the  trustees  could  nol 

[*171]  agree  as  to  the  mode  of  division,  the  court  *must  divide 
the  property  amongst  the  claimants  equally,  that  is,  per 

eogpito. 

Thb  Yiob-Ghakcbllor  :— The  will  directs  the  trust  propei^ 
ty  to  be  divided  amongst  certain  individuals,  some  of  whom  are 
named,  and  some  of  whom  are  not  named,  but  described :  and  I 
see  nothing  which  shows  that  they  are  to  take  otherwise  than 
as  they  are  named  and  described.  Therefoi^,  all  those  persons 
who  come  within  the  description  of  children  of  deceased  nephews 
and  nieces  of  the  testator,  must  take,  individually^  a  share. 

**The  trustees  and  executors  of  the  will  not  being  able  to 
agree  as  to  the  mode  of  dividing  the  residuary  real  and  personal 
estates  of  the  testator,  amongst  the  persons  amongst  whom  the 
same  were,  by  the  will  of  the  said  testator,  directed  to  be  divi« 
ded,  dechire  that  the  several  persons  in  the  master's  report  men« 
Uoned  in  that  behalf,  that  is  (the  children  and  the  children  of  the 
deceased  chOdren  of  Susanna  Tomlin  and  Ann  Hatfield,)  are 
entitled  to  the  residuary  real  and  personal  estatesoC  the  said  tee* 
tator  in  equal  shaies  and  proportions." 
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♦ViGOB  V.  Harwood.  [*172] 

TFtZt—  OonstrucHon, — Intermediaie  rents. 

1841:  4th  Jane. 

Teilator  devised  hie  real  eetetee  to  trasteea,  in  trust  to  sell  as  soon  as  oonvenientlj 
might  be  after  his  decease^  and  as  to  the  proceeds)  together  with  the  intermediate 
rents,  after  payment  of  the  testator's  funeral  and  testamentary  expenses,  debts 
and  legacies,  to  pay  one  moiety  to  his  nephew,  and  to  invest  the  other  moiety  in 
the  funds,  in  trost  for  his  nephew,  for  li%,  and,  after  his  death,  /br  his  chOdren. 
The  real  estates  were  not  soM  until  some  yearn  after  the  testator's  death.  Held, 
that  rents  accrued  in  the  meantime,  oog^t  not  to  be  invested  for  the  benefit  of 
the  nephew  and  his  children,  bat  that  the  nephew  was  entitled  to  them. 

Edward  Lanb,  by  his  will  dated  the  28d  of  October,  1818, 
appointed  the  defendants,  Harwood  and  Apletree,  executors 
thereof  and  trustees  of  his  real  and  personal  estate  for  the  pur* 
poses  after  mentioned.  He  then  gave  varions  pecuniary  legacies^ 
and  sabjected  all  his  real  and  personal  estate,  except  the  life-in- 
terest in  his  dwelling-house  thereinafter  given  to  his  sister,  Mary 
Lane  (since  deceased,)  with  the  payment  thereof.  He  next  gave, 
to  his  sister  Mary  Lane,  the  use  and  enjoyment,  during  her  life, 
of  all  his  household  goods  and  furniture  and  implements  of 
household,  books,  plate,  linen  and  china;  and  willed  that^  after 
her  death,  the  same  should  fell  into  the  residue  of  his  personal 
estate  (or  the  purposes  after  mentioned :  and  he  devised  to  his 
said  mster  his  dwelling-house  at  Basingstoke,  during  her  lifei 
The  will  then  proceeded  as  follows :  "  And,  lastly,  as  to,  for  and 
concerning  all  and  singular  my  personal  estate,  of  whatsoever 
nature,  kind  or  description,  subject  to  the  said  bequest  of  the  use 
of  the  said  household  goods  and  furniture  and  implements  of 
household,  books,  plate,  linen  and  china  to  my  sister  for  her  life ; 
and  as  to,  for  and  concerning  all  and  every  my  freehold,  lease- 
hold, and  copyhold  manors,  messuages,  lands,  tithes,  hereditaments 
and  premises  situate,  lying  and  being  in  the  counties  of  South- 
ampton and  Bodkingham  and  in  the  city  of  Oxford  or  elsewhere^ 
(which  copyholds  I  have  duly  surrendered  to  the  use  of  my 
will,)  subject^  nevertheless,  to  the  devise  of  my  said 
dwdling-hoose,  *with  the  appurtenances  to  my  said    [*178] 
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sister  for  her  life,  I  give,  devise  and  bequeath  the  same  and 
every  part  thereof  nnto  the  said  John  Harwood  and  William 
Apletree  and  to  the  survivor  of  them,  his  heirs,  executors  and 
administrators,  according  to  the  respective  qualities  of  my  said 
real  and  perisonal  estate,  upon  trust,  nevertheless,  as  soon  as 
conveniently  may  be  after  my  decease,  either  publicly  or  pri- 
vately, and  for  the  most  money  that  can  be  had  or  gotten  for  the 
same,  to  sell  and  dispose  of  all  and  singular  my  said  manors, 
messuages,  lands,  tenements,  tithes,  hereditaments  and  premises, 
either  together  or  in  parcels,  as  they,  my  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor  shall  think  proper  and  most  for  the  benefit  of  the 
person  and  persons  to  be  interested  in  the  produce  thereof  by 
and  under  the  trusts  of  this  my  will ;  and  in  trust,  as  to  the  net 
produce  of  all  such  sale  and  sales,  together  with  the  interme** 
diate  rents  and  the  surplusage,  if  any,  of  my  general  personal 
estate,  after  payment  and  disohai^  of  my  funeral  and  testament- 
ary expenses,  and  all  other  my  just  and  lawful  debts,  and  sub- 
ject to  the  legacies  herein  and  in  the  schedule  hereto  mentioned 
and  contained,  to  pay  one  moiety  or  half  part  thereof  unto  my 
nephew,  William  Vigor,  to  and  for  his  own  sole  use  and  benefit 
as  a  vested  and  transmissible  interest ;  and  upon  further  trust 
to  plaoe  out  and  invest  the  other  moiety  or  half  part  thereof,  in 
the  names  of  my  said  trustees  or  of  any  new  or  other  trustees  to 
be  appointed  under  the  powers  of  this  my  wiU,  on  government 
or  real  security,  during  the  term  of  the  natural  life  of  my  said 
nephew,  and  to  apply  and  pay  the  interest,  dividends  and  pro- 
duce thereof  half-yearly  or  otherwise  as  the  same  shall  become 
doe  and  payable,  unto  my  said  nephew  for  his  own  sole  use  and 

benefit ;  and,  upon  and  after  the  decease  of  my  said 
[*i74]    nephew,  to  *call  in  the  said  trust  moneys  so  directed  to 

be  invested  at  interest  as  aforesaid,  and  apply,  pay  and 
divide  the  same  to  and  amongst  all  and  every  4he  childr^i  of 
mj  said  nephew  lawfully  to  be  begotten,  if  more  than  one, 
eQiialfy,  shaie  and  shaie  alike,  and,  if  there,  ^all  be  only  one. 
such  child,  then  the  whole  to  such  child ;  and,  in  default  of  and 
fiir;waiit  of  8UQk  cbildxen  or  ohild  of  my  said  nephew  WiUiaan 
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Vigor,  or,  being  suoh,  all  of  them  aboold  die  in  his  lifetime 
without  leaving  lawful  issue  then  living,  in  trust  to  continue  the 
same  at  interest  during  the  life  of  the  widow  of  the  said  William 
Vigor,  in  case  he  shall  leave  a  widow  him  surviving,  for  and 
during  the  term  of  her  natural  life:  and,  from  and  after  her  de- 
cease, or  in  case  then  there  shall  be  no  such  children  or  child  of 
the  said  William  Vigor  him  surviving,  or«  being  such,  all  of  them 
shall  be  then  dead  without  leaving  lawful  issue,  in  trust  to  pay, 
apply  and  divide,  the  said  principal  trust  moneys,  unto  and 
amongst  such  person  and  persons  as  shall  then  be  the  next  of 
kin  of  me  the  said  Edward  Lane,  nevertheless  to  the  utter  exclu- 
sion of  my  wife,  Catherine  Lane,  now  and  for  many  years  past 
living  apart  from  me,  and  any  children  she  has  or  may  have. 
Provided  always  that,  if  any  or  either  of  the  children  of  my  said 
nephew,  William  Vigor,  shall  happen  to  die  in  his  lifetime 
leaving  lawful  issue,  the  share  and  shares  of  such  children  or 
child  so  dying,  shall  go  to  and  amongst  such  issue  equally,  to 
take  per  stirpes^  and  not  per  capita  ;  and,  in  default  of  such  is- 
sue, to  and  amongst  the  survivors  of  the  said  children  of  my  said 
nephew,  William  Vigor,  if  more  than  one,  but  if  there  shall  be 
only  one  such  surviving  child,  then  the  whole  to  such  survivor." 
And  the  testator  directed  that  the  survivor  of  his  said  trustees 
should,  as  soon  as  conveniently  might  be  after  the  decease  of  his 
co-trustee,  proceed  to  the  nomination  and  appointment 
of  some  *new  trustee,  and  so  on  from  time  to  time  while  [*1753 
the  trusts  of  his  will  should  remain  unaccomplished ; 
and  empowered  his  trustees,  from  time  to  time,  to  lease,  manage 
and  conduct  the  business  of  his  said  estates  in  the  best  possible 
way,  according  to  their  judgmentand  discretion,  until  they  should 
be  sold  as  aforesaid. 

The  testator  died  in  February,  1826.  The  trustees  and  execa* 
tors  entered  into  the  possession  or  receipt  of  the  rents  of  the  tes- 
tator's real  and  leasehold  estates ;  and  possessed  themselves  of 
his  personal  estate,  which  was  insufficient  to  pay  his  furneral  and 
testamentary  expenses,  debts  and  legades;  and  they  afterwards 
sold  the  whole  of  the  real  estates  except  the  estates  in  Bucking- 
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hamshire,  of  which  they  were  still  in  poeaeflsion :  and,  out  of  the 
moneys  produced  by  those  sales,  and  arisen  from  the  testator's 
personal  estate,  they  paid  the  testator's  funeral  and  testamentary 
expenses  and  debts ;  and  they  invested  the  residue  in  govern- 
ment or  real  securities. 

The  bill  was  filed  by  William  Vigor,  the  testator's  nephew, 
(and  who  had  become  his  heir  and  sole  next  of  kin,)  against  the 
trustees  and  executors  of  the  will  and  the  plaintiff's  two  diildren, 
one  of  whom  was  an  infant ;  and,  after  stating  as  above,  it  al* 
leged  that  the  trustees  were  about  to  sell  the  estates  in  Bucking- 
hamshire and  to  wind  up  the  testator's  affairs :  but  that  doubts 
had  arisen  touching  the  application  of  the  income  of  the  testa* 
tor's  real  and  personal  estate  from  the  time  of  his  death :  that  it 
was  contended,  by  or  on  the  part  of  the  defendants,  the  childreu 
of  the  plaintiff  that  a  moiety  of  the  income  of  the  real  and  per- 
sonal estates,  from  the  time  of  the  testator's  death  until  the  sale 

and  investment  and  payment  of  his  real  and  personal 
[*176]    estates  according  *to  the  trusts  of  his  will,  (subject  to 

any  proper  application  of  the  income,  if  necessary,  to- 
wards the  payment  of  his  funeral  and  testamentary  expensec^ 
debts  and  legacies,)  ought  to  be  invested,  pursuant  to  the  trusts 
of  the  will,  in  government  or  real  security,  for  the  benefit  of  the 
plaintiff  and  his  children.  But  the  bill  charged  and  prayed  the 
court  to  declare  that,  according  to  the  true  construction  of  the 
will,  the  plaintiff  (subject,  if  necessary,  to  the  testator's  funeral 
and  testamentary  expenses,  debts  and  legacies)  was  entitled,  for 
his  absolute  use  and  benefit,  to  the  whole  of  the  rents  and  pro- 
fits of  the  freehold,  copyhold  and  leasehold  estates,  from  the  tes- 
tator's death  until  the  sale  of  those  estates ;  and  that,  subject  as 
aforesaid,  the  plaintiff  was  also  entitled  to  the  income,  from  the 
death  of  the  testator,  arising  on  all  such  parts  of  the  testator's 
personal  estate  as,  at  the  time  of  his  death,  produced  income,  and 
also  to  the  income  arising  from  other  parts  of  the  personal  estate 
as  had  been  realized  and  invested  by  the  trustees,  from  the  re- 
respective  times  of  such  investments,  and  that  the  amount  of 
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such  rents  and  profltB  and  inoome  might  be  aaoertained  and  paid 
to  the  plaintiffi 

Mr.  Kn^hi  Bruce  and  Mr.  Hvshp  Clarke^  for  the  plaintiff,  con- 
tended that  no  part  of  the  inoome  arisen  from  the  real  and  per- 
flonal  estates  from  the  testator^s  death,  ought  to  be  invested,  on 
securities,  for  the  benefit  of  the  plaintiff  and  his  children ;  bnt 
that  the  whole  of  it  ought  to  be  paid  to  the  plaintiff  They  re- 
lied on  Nod  V.  Lord  Herdey^{a)  and  Siiwdl  v.  BemarcL{b) 

Mr.  O.  ISchards  and  Mr.  Freeling^  for  the  plaintiff's  children, 
said  that  the  will  contained  an  express  direction  that  the 
*real  and  personal  estates  should  be  sold  as  soon  as  con-  [*177] 
veniently  mj^ht  be  after  the  testator's  death ;  and  that^ 
after  payment  of  his  debts,  &c,  one  moiety  of  the  net  produce, 
and  also  of  the  intermediate  rents,  should  be  invested,  by  the 
trustees,  in  the  usual  securities,  for  the  benefit  of  the  plaintiff  for 
his  life,  and,  after  his  death,  for  the  benefit  of  his  children :  so 
that  the  income  of  the  testator's  property  was  incorporated  with 
and  subjected  to  the  same  trusts  as  the  capital;  and  the  court 
oould  not  hold  that  the  plaintiff  was  entitled  to  the  intermediate 
rents,  without  violating  the  plain  language  of  the  will 

Mr.  AVfrey^  for  the  executors  and  trustees  of  the  will. 

Thb  Viob-Chanoellob  : — ^Taking  the  words  of  the  will, 
which  Mr.  Richards  has  relied  on,  by  themselves,  it  might  be 
contended  that  they  would  amount  to  a  direction  to  accumulate 
the  intermediate  rents:  but  the  cases  which  have  been  cited  by 
the  plaintiff's  counsel,  warrant  me  in  saymg  that  a  much  more 
dear  trust  for  accumulation  would  be  required,  in  order  to  take 
away  the  enjoyment  of  the  estates  from  the  tenant  for  life. 

"  Declare  that^  according  to  the  true  construction  of  the  will, 
the  plaintiff  is  entitled  for  his  life,  subject  to  the  payment  of  the 
testator's  funeral  and  testamentary  expenses,  debts  and  legacies, 
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to  the  income  of  the  real  and  personal  estates,  from  the  ftostator's 
death,  until  the  sale  and  conversion  thereof  directed  by  the 
will." 


[♦178]  ♦LiNDSELL  V.  ThAOKER. 

Will — Chnstruction. — Devise, — Ihist-estaie. 
1841 :  tth  June. 
Testator  gave  all  hia  property  whatsoever,  and  wheresoever  the  same  might  be  al 

bis  decease,  to  his  wife,  for  her  sole  use  for  ever ;  held,  that  an  estate  vested  ia 

the  testator  as  a  trustee,  did  not  pass  by  the  devise. 

John  Thacker  and  Catherine,  his  wife,  being  seised  of  a  copy- 
hold estate  for  their  lives  and  the  life  of  the  survivor  of  them, 
with  remainder  to  the  heirs  of  th«  survivor,  and  Thacker  having 
agreed  to  sell  the  estate  to  John  Lindsell,  he  and  his  wife  sur* 
rendered  it  to  Lindsell  and  Margaret,  his  wife,  for  their  lives 
and  the  life  of  the  survivor  of  them,  with  remainder  to  Marga* 
let  and  her  heirs :  and  Thacker  executed  a  bond,  to  Lindsell,  con- 
ditioned for  the  further  surrendering  and  assuring  of  the  estate, 
by  him  and  his  wife  and  all  persons  claiming  under  them,  to 
Lindsell  and  wife.  Afterwards  Lindsell  died,  leaving  his  wife 
(who  was  the  plaintiff  in  the  cause)  surviving.  Then,  Mrs. 
Thacker  died ;  and,  after  her  death,  her  husband  married  again. 
In  1823  the  husband  died,  having,  in  January  of  that  year,  made 
his  will  in  the  following  words:  "I  hereby  give  and  bequeath 
all  my  property  whatsoever,  and  wheresoever  the  same  may  be 
at  the  time  of  my  decease,  unto  my  loving  wife,  for  her  sole  use 
forever :  and  I  also  further  appoint  my  affectionate  and  loving 
wife,  Ann  Thacker,  whole  and  sole  executrix  of  this  my  last 
will :  and  I  further  declare  and  appoint  H.  Markland  and  K  P. 
Sharpe,  executors  in  trust  of  this  my  last  will.** 

The  surrender  by  Thacker  and  his  first  wife  not  having,  as  it 
was  alleged,  affected  the  remainder  which  was  then  contingenti 
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bat  afterwards  vested  in  Thacker  on  the  death  of  his  first  wife, 
the  bill  prayed  that  the  defendant,  his  widow,  might  procure  her- 
self to  be  admitted. to  the  estate,  and  then  surrender  it  to  the 
plaintiff,  Mrs.  Lindsell,  in  fee. 

*The  question  which  was  discussed  on  the  argument    [*179] 
of  a  demurrer,  was  whether  the  legal  interest  in  the  es* 
tate,  which  was  vested  in  Thacker  at  the  date  of  his  will  and  at 
his  death,  passed,  under  the  general  devise  in  his  will,  tp  the  de- 
fendant 

Mr.  James  Russell  and  Mr..  RomiUy^  in  support  of  the  de- 
murrer:— Whatever  is  given  by  Mr.  Thacker's  will,  is  given 
to  bis  wife  for  her  separate  use.  Adamson  v.  ArmikigeJ^a)  Ex 
jparie  BaySp)  Those  cases  establish  that  a  gift  to  the  sole  use  of 
a  woman,  is  equivalent  to  a  gift  to  her  separate  use :  and  that 
being  so,  a  mere  dry,  legal  estate  would  not  pass  by  the  general 
words  in  the  will ;  for  a  dry,  legal  estate  could  not  be  taken,  by 
the  testator's  widow,  for  her  separate  use.  Besides,  the  language 
of  the  will,  throughout,  is  much  more  applicable  to  personal  than 
to  real  estate.  In  Ex  parte  BreUeltXe)  a  testator  devised  all  the 
rest,  residue  and  remainder  of  his  estate  and  effects  whatsoever 
and  wheresoeVer  and  of  what  nature  or  kind  soever,  to  bi»  nat- 
ural son,  Greorge  Hall,  his  heirs,  executors,  administrators  and 
assigns  for  ever,  to  and  for  his  and  their  own  proper  use  and 
benefit:  and  Lord  Eldon  said  that,  although  the  testator,  proba- 
bly, meant  nothing  by  the  words  "  to  and  for  his  and  their  own 
proper  use  and  benefit, '^  yet  a  meaning  must  be  attributed  to 
every  word ;  and  that  there  was  not  enough,  in  the  will,  to  make 
the  natural  son  a  trustee.  It  is  observable  that,  in  that  case, 
there  were  no  words  which  qualified  the  interest  given  to  the 
natural  son :  but,  in  this  case,  whatever  passed  to  the  wife  was 
to  be  enjoyed  by  her,  for  her  separate  use  \  and  that  was 
*a  qualification  which  could  not  be  annexed  to  an  estate  [*180] 
of  which  she  was  to  be  a  mere  trustee.    Consequently 

(a)  19  Yea.  41&  (c)  6  Tea  Wl. 

(5)  1  Madd  198. 
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the  legal  interest  in  the  copyhold  estate  did  not  pass  by  the  will. 
In  Lord  Brat^yrohe  v.  Inddp,{a)  Lord  Eldon  said,  in  effect,  that 
trust  estates  would  not  pass  under  general  nfords,  if  it  could  be 
collected  (as  it  can  be  here,)  from  expressions  in  the  will  or  the 
purposes  or  objects  of  the  testator,  that  he  did  not  mean  they 
should  pass.  In  JBx  parte  Shaw^b)  a  testator  gave  all  the  pro- 
perty he  might  die  possessed  of  or  might  thereafter  acquire,  to 
his  wife,  her  heirs,  executors,  administrators  and  assigns,  to  and 
for  her  own  absolute  use  and  benefit,  and  to  be  disposed  of,  by 
her,  by  deed,  will  or  otherwise  as  she  might  think  fit;  and  it 
was  held  that  an  estate  of  which  the  testator  was  a  trustee^ 
passed  by  the  devise.  There,  the  words  superadded  to  the  gift, 
were  not  at  all  inconsistent  with  a  legal  estate  passing ;  but,  here 
the  qualified  interest  given  to  the  wife,  is  quite  inconsistent  with 
a  legal  estate  passing  by  the  devise.    Ex  parte  MdrghaIL{c) 

Besides,  in  this  case,  the  question  relates,  not  to  a  freehold, 
but  to  a  copyhold  estate ;  and  it  is  by  no  means  clear  that  the 
general  words  will  pass  a  copyhold  estate  which  has  not  been 
surrendered  to  the  use  of  the  will.  In  While  v.  ViUy,{d)  the 
Lord  C.  J.  says:  "It  is  stated,  as  a  fact,  that  these  copyholds 
were  surrendered  to  the  use  of  the  testator's  will. ,  K  they  had 
not  been  surrendered,  it  would  have  been  difficult,  probably, 
whatever  might  have  been  the  intent  of  the  testator,  to  have 
said  that  the  words  of  the  residuary  clause,  were  sufficient  to 

pass  them." — [The  Vice-ChanceUor :  The  will  in  this 
[*181]    *case,  was  made  after  the  necessity  of  surrendering 

copyholds  to  the  use  of  a  will,  had  been  dispensed 
with.]  It  may  be  fairly  concluded  that  the  testator,  in  this  case, 
thought  that  he  had  disposed  of  all  his  interest  in  the  estate,  by 
the  surrender  which  he  had  made  to  Mr.  and  Mrs.  Lindsell : 
but,  if  he  was  aware  that  any  interest  remained  in  him,  then,  by 
not  surrendering  the  estate  to  the  use  of  his  will,  he  showed  that 
he  did  not  intend  that  it  should  pass  by  his  will. 

(a)  8  Yes.  41t ;  see  435.  (c)  ilnfe,  vol  IX,  p.  656. 

(()  Avie,  voL  Yin,  fn  159.  (tQ  2  Bubs.  484;  see  493. 
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Mr.  Knight  Bruce  and  Mr.  WiOcock^  in  support  of  the  bill : — 
The  presumption  is  that  a  legal  estate  passes  by  general  words  in 
a  will ;  and  it  lies  on  those  who  say  that  it  does  not  pass,  to 
show  that  there  is  something  in  the  will,  which  clearly  shows 
that  the  testator  must  have  intended  that  it  should  not  pass.  In 
Lord  BraybrcJce  v.  Inskipjlfl)  Lord  Eldon  says :  "  I  know  no 
case  which  states,  as  the  rule,  that  trust  estates  shall  not  pass 
under  general  words,  unless  an  intention  that  they  should  pass, 
appears ;  and  I  incline  to  think  they  will  pass,  unless  I  can  col- 
lect, from  expressions  in  the  will  or  purposes  or  objects  of  the 
testator,  that  he  did  not  mean  they  should  pass.  In  this  case, 
there  is  no  circumstance,  except  one  that  I  shall  observe  upon, 
denoting  any  special  intention.  It  is  the  case  of  a  dry  trust ;  all 
the  debts  and  legacies  being  long  paid,  as  I  now  understand. 
There  was,  therefore,  a  pure,  legal  estate  in  this  testator ;  nothing 
remaining  to  be  done  but  to  reconvey.  There  is  no  one  circum- 
stance  in  this  will,  to  cut  down  ihe  general  effect  upon  any  no* 
tion  of  intention ;  unless  it  can  be  said  that,  where  he 
meant  to  create  a  trust,  viz.  as  to  the  personal  ^estate,  he  [*182] 
joins  another  person  with  his  wife;  giving  the  real  es- 
tate to  her  alone.  But  that  is  too  thin  an  evidence  of  intention 
to  afford  much  inference.  The  result  is  this:  a  will  containing 
words  large  enough,  and  no  expression  in  it  authorizing  a  nar- 
rower  construction  than  the  general  legal  construction,  nor  any 
such  disposition  of  the  estate  as  is  unlikely  for  a  testator  to 
make  of  any  property  not  in  the  strictest  sense  his,  (as  compli- 
cated limitations,)  nor  any  purpose  at  all  inconsistent  with  as 
probable  an  intention  to  vest  it  in  his  wife,  as  devisee,  as  to  let 
it  descend.  I  know  of  no  case,  in  which  a  mere  devise  in  these 
general  terms,  without  more,  where  the  question  of  intention 
cannot  be  embarrassed  by  any  reasoning  upon  the  purpose  or 
objects  or  the  person  of  the  devisee,  has  been  held  not  to  pass 
the  trust  estate."  In  order  to  cut  down  the  effect  of  a  general 
devise,  it  is  not  sufficient  to  show  that  the  testator  intended  a 
benefit  by  it :  for  every  devise  imports  a  benefit ;  and  in  Ez 

(a)  8  Vet.  4Z^ 
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parte  Shaw,  express  words  to  that  effect  were  added  to  the  de- 
vise; and  yet  your  honor  held  that  a  dry,  legal  estate  passed 
by  the  devise.  JSic  parte  Whtteacrc,  in  re  Vali8.{a)  Here  the  tea* 
tator  meant  to  put  his  wife  in  his  own  situation  with  respect  to 
all  his  property,  and  to  give  her  the  means  of  performing  the 
obligation  which  he  had  created,  by  executing  the  bond  to  Mr. 
Lindsell. 

The  Viob-Chancbllor  : — ^I  am  of  opinion  that  the  demur- 
rer ought  to  be  allowed.  For  I  take  the  rule  to  be  as  laid  down 
in  Lord  Braybrcke  v.  Inskip,  namely  that  a  trust  estate  will  pass 
by  general  words  in  a  will,  unless  it  can  be  collected,  either 
from  the  expressions  in  the  will  or  from  the  purposes 
{^183]  or  objects  of  the  testator,  that  he  did  not  *mean  that  tiie 
legal  estate  could  pass ;  as,  for  instance,  where  the  de- 
vise is  of  all  the  testator's  real  estates,  to  a  trustee  in  trust  to 
sell  and  receive  the  proceeds,  or  where  the  estates  are  given  lo 
one  for  life  with  remainders  over.  There  the  object  of  the  de- 
vise in  the  one  case  and  the  mode  of  limitation  in  the  other,  are 
inconsistent  with  the  intention  to  pass  a  dry,  legal  estate. 

If  the  testator,  in  this  case,  had  dmply  given  all  his  properly 
to  his  wife  and  her  heirs  for  ever,  or  if  he  had  given  it  to  her  in 
any  other  general  words  amounting  only  to  the  same  thing,  the 
legal  estate  would  have  passed,  according  to  what  Lord  Eldon 
says,  in  his  judgment  in  Lord  Brayhrohe  v.  Indcip,  where  he 
speaks  of  his  decision  in  Ex  parte  Brettell.  His  lordship  says : 
"  I  certainly  did  not  mean  to  be  understood  to  put  anything,  (as 
I  am  now  understood,  at  the  bar,  to  have  done,)  upon  the  ex* 
pression  that  it  was  given  to  the  use  and  behoof  of  the  party. 
I  perfectly  agree  that  giving  to  a  man,  his  heirs  and  assigns,  is 
perfectly  the  same.  But  I  meant  that  I  thought  I  could  collect 
that  the  testator  intended  to  give,  to  that  individual,  a  property 
which  he  could  enjoy  as  beneficially  as  that  property  that  was 
his  own.    I  desire,  therefore,  not  to  be  understood  to  put  that 

(a)  1  Sanders  on  Uses  aud  I^nuts,  286,  note. 
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opinion  upon  any  such  words,  except  so  far  as  I  could  collect 
the  intention  from  the  will,  calling  in  aid  the  particular  situation 
of  the  devisee.  My  meaning  was  only  that  it  may  be  a  ciroum- 
atance  upon  the  intention,  that  the  testator  did  not  mean  a  mere, 
dry,  trust  estate,  and  not  in  a  beneficial  sense  altogether  his» 
should  pass  as  his  under  general  words ;  when,  if  it  did,  it  was 
iDcapable  of  such  a  large  species  of  enjoyment  as,  upon  the  whole 
will,  he  intended  to  give  in  every  part  of  the  property." 
But,  in  this  case,  the  testator  ^has  given  all  his  property  pi84] 
whatsoever  and  wheresoever  to  his  wife,  in  a  particular 
manner,  that  is  to  say,  for  her  sole  use.  The  words,  "  sole  use," 
necessarily  imply  separate  use,  and  indicate  that  the  testatoi^ 
meant  that  the  property  which  he  had  devised  to  his  wife,  should 
be  enjoyed  by  her  beneficially.  Then,  if  I  find  that  the  inten- 
tion of  the  testator  was,  that  the  subject  of  the  devise  should  be 
beneficially  enjoyed  by  the  devisee,  I  am  bound,  by  the  decision 
in  I/yrd  Bnmfjfoke  v.  InsJdp^  to  say  that,  in-  this  case,  there  is  a 
sufficient  demonstration  of  intention  that  a  mere,  dry,  legal  estate 
should  not  pass  by  the  devise. 

Demurrer  allowed. 


Painb  v.  Wagnbb. 
WUL — Construction. 


1841:  8lh  and  9th  June. 

A  will  contained  the  following  clause :  "  I  recommend  that  the  houae  and  premiaeB 
may  he  disposed  of  as  soon  as  possihle,  and,  after  paying  all  just  debts,  may  be 
equally  diyided,  share  and  share  alike,  Mrs.  M,,  Mr.  and  Mrs.  W.  and  children, 
likewise  H.  H."  Held  that  Mrs.  W.  was  entitled  to  an  equal  share  of  the  pro- 
ceeds of  the  house  and  premises,  as  tenant  in  common  with  her  husband  and  her 
children  living  at  the  testator's  death,  and  with  Mr&  M.,  and  H.  H. 

Alexandeb  Mitchell  made  his  will,  dated  the  28th  of  No- 
vember, 1819,  in  the  following  words:  "  Memorandum,  in  case 
of  death,  Heave,  jU>my  dear  wife,  L502L  per  annom,  for  her  life, 
to  hove  a  power  of  reoeifving  it  heiself  £roa»  the  inteseat  of  money 


168  CASES  m  CHANCERY. 

Paine  ▼.  Wagner. 

in  the  6  per  centa ;  at  her  death,  the  principal  to  be  equally 
divided  amongst  Anthony  and  Sarah  Wagner's  children,  giving 
to  Hannah  Harby  an  equal  share  with  the  children.  I  likewise 
leave,  to  my  dear  wife,  a  mortgage  of  8007.  at  Stathorne ;  the 
same  SQOl  to.  be  at  her  own  disposal.  I  leave  to  Hannah  Harby 
7002L,  to  be  paid  to  her  in  full,  likewise  the  legacy  left  by  my 

late  brother.  I  leave  to  my  sister,  Margaret  Gregory^ 
[*185]    the  interest  of  ♦200t  in  the  6L  per  cents. ;  at  her  death, 

the  2002.  to  be  equally  divided,  amongst  her  children.  I 
leave  my  brother  George  ten  guineas.  I  leave  to  Robert's  widow 
ten  guineas.  I  leave  to  Anthony  Mitchell  Wagner  the  lease  of  Mr. 
Monk's  house.  I  recommend  that  the  house  and  premises  may 
be  disposed  of  as  soon  as  possible;  and,  after  paying  all  just 
debts,  may  be  equally  divided,  share  and  share  alike,  Mrs.  Mit- 
chell, Mr.  and  Mrs.  Wagner  and  children,  likewise  Hannah  Har- 
by. I  leave  to  W.  A.  Gould,  ten  guineas.  I  appoint  Mra  Mit- 
chell and  Anthony  Wagner  in  trust  for  the  whole  concern." 

The  testator  died  on  the  6th  of  June,  1821.  His  estate  con- 
sisted, in  part,  of  two  leasehold  houses,  one,  situate  in  Queen- 
street,  Pimlico,  in  Middlesex,  which  was  let  to  Mr.  Monk,  and 
the  other,  situate  in  Ranelagh-walk  at  the  corner  of  Queen-street, 
in  which  the  testator  resided  at  his  death,  and  which  was  alleged 
to  be  the  property  mentioned,  in  his  will,  as  *'  The  house  and 
premises." 

The  bill  was  filed  by  the  testator's  widow,  (who  married  after 
the  testator's  death,)  against  Anthony  Wagner  and  his  children 
living  at  the  testator's  death,  and  certain  other  persons,  praying 
that  the  trusts  of  the  will  might  be  performed,  and  that  the  clear 
residue  of  the  testator's  estate  and  effects  might  be  ascertain- 
ed, and  the  rights,  shares^  and  interests  of  all  parties  interest- 
ed therein  ascertained,  and  paid,  applied,  or  secured  for  their 
benefit. 

Two  of  the  defendants  demurred  to  the  bill  because  the  per- 
sonal representative^  Sarah,  the  wife  of  Anthony  Wagner,  (who 
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died  several  years  after  the  testator,)  was  not  a  party  to 
*the  suit.  The  demurrer  was  in  the  following  form :  [*186] 
"  These  defendants,  by  protestation,  &c.,  do  demur  to 
the  sai<l  bill,  and  to  all  the  relief  and  all  the  discovery  thereby 
prayed ;  and,  for  cause  of  demurrer,  show  that  the  said  plaintiflf 
hath  not  made  the  personal  representative  of  Sarah  Wagner  in 
the  said  bill  named,  the  late  wife  of  Anthony  Wagner,  one  of 
the  defendants  to  the  said  bill,  a  party  to  the  said  bill,  nor  prayed 
process  against  such  personal  representative;  and  that  such  per- 
sonal representative  is  a  necessary  party  to  the  said  bill.  Where- 
fore, Ac" 

Mr.  Knight  Bruoe^  and  Mr.  Charles  HaU,  in  support  of  the  de- 
murrer : — The  will  directs  the  house  and  premises,  or  their  pro- 
duce, to  be  equally  divided,  share  and  share  alike,  between  the 
plaintiff,  Mr.  and  Mrs.  Wagner  and  their  children,  and  Hannah 
Harby.  If  a  legacy  is  given  to  a  man  and  his  wife,  equally  to 
be  divided  between  them,  each  of  them  takes  a  moiety  of  the 
sum  bequeathed*  Mrs.  Wagner  was  as  distinct  an  object  of  the 
bequest  in  question,  as  the  plaintiff.  Consequently,  she  became 
entitled  to  share,  in  the  subject  of  the  bequest^  equally  with  the 
other  objects.  Therefore,  her  personal  representative  is  a  neoesi- 
sary  party  to  the  suit. 

Mr.  Oirdkatone  and  Mr.  Cameron^  in  support  of  the  bill : — 
First :  the  demurrer  is  wrong  in  point  of  form ;  for  it  alleges^ 
merely,  that  Mrs.  Wagner's  personal  representative  is  a  neces- 
sary party  to  the  bill ;  but  that  is  not  sufficient.  The  demurrer 
ought  to  have  alleged  that  it  appeared,  by  the  bill,  that  her  per- 
sonal representative  was  a  necessary  party. 

♦Secondly :  there  is  no  fair  construction  of  the  will,  [*187] 
under  which  Mrs.  Wagner  can  be  held  to  take  such  an 
interest  in  the  property  in  question,  as  will  make  her  personal 
representative  a  necessary  party  to  the  suit.  The  only  oonstruo* 
tion  which  could  make  her  personal  representative  a  necessary 
party,  is  that  she  and  her  husband  and  children  were  tenants  in 
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common ;  but  we  submit  that  that  construction  is  entirely  ex- 
cluded :  for  the  words,  "  share  and  share  alike,"  were  not  in- 
tended to  be  read  distributively ;  but  Mr.  and  Mrs.  Wagner  and 
her  children  were  meant  to  take  as  joint  tenants,  as  amongst 
themselves.  In  the  bequest  of  the  capital  of  the  stock  out  of 
which  the  annuity  of  160i  was  to  be  paid,  the  testator  speaks 
of  the  children  as  a  class;  and,  in  the  bequest  in  question,  he 
speaks  of  them  and  their  parents,  as  a  class :  that  is,  he  names 
three  classes  as  the  objects  of  tne  bequest :  his  widow  is  one,  Mr. 
and  Mrs.  Wagner  and  their  children  are  another,  and  Hannah 
Harby*is  the  third.  Bricker  v.  WhajCl£y^{d)  Buffar  v.  Brad/brd,{b) 
The  Attomei/^generctl  y.  Baochu8,{€) 

There  is  also  another  construction  which  the  words  of  the  be- 
quest will  bear,  and  which  makes  it  unnecessary  for  Mrs.  Wag- 
ner's personal  representative  to  be  brought  before  the  court; 
namely,  that  Mr,  and  Mrs.  Wagner  took  for  their  lives  with  re- 
mainder to  their  children,  Newman  v.  Nigktingale^{d)  Orawjbrd 
v.  7Viott(sr,{e)  are  authorities  for  that  construction. 

The  Vicb^Chancelloe  : — ^In  my  opinion  this  is  a  good  de- 
murrer, 

[*188]        *I  do  not  feel  any  difficulty  upon  the  point  of  form ; 
for  I  think  the  demurrer  is  sufficiently  good  in  that  re* 
spect 

Next;  as  to  the  substance  of  the  case.  In  the  first  instance, 
the  testator  has  given  the  fund  which  was  to  produce  the  annui- 
ty, to  be  equally  divided  between  Anthony  and  Sarah  Wagner's 
children,  giving  to  Hannah  Harby  an  equal  share  with  the  chil- 
dren. There  the  children  are  stated  to  be  substantive  takers. 
Then,  when  he  comes  to  speak  about  the  money  which  was  to 
arise  from  what  he  calls  the  house  and  premises,  after  paying  his 

(a)  1  Vem.  333  (4)  1  Cox,  341. 

(J>)  2  Atk.  220.  (e)  4  ICadd.  361. 

(c)  9  FHce,  80. 
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debts,  he  says :  "  I  recommend  the  house  and  premises  may  be 
disposed  of  as  soon  as  possible,  and,  after  paying  all  just  debts, 
may  be  equally  divided,  share  and  share  alike/'  leaving  out  the 
word,  '*  between "  "  Mrs.  Mitchell,  Mr.  and  Mrs.  Wagner  and 
Aildren,  likewise  Hannah  Harby."  It  is  a  very  ill-arranged  set 
of  words,  I  admit;  but  it  appears  to  me  that  the  natural  con- 
struction of  them,  is  that  all  the  parties  who  are  either  named  or 
described,  are  to  take,  as  between  themselves,  as  tenants  in  com* 
men. 

The  demurrer,  therefore,  must.be  allowed, 

I  have  certainly  understood  the  law,  ever  since  WSd^s  case^{a) 
to  be  this,  namely,  that,  if  there  is  a  gift,  simply,  to  parents  and 
children,  and  there  be  children  living  at  the  time,  the  children 
take  with  their  parents :  if  there  be  no  children,  then  the  parents 
take  for  their  lives,  with  remainder  to  their  children. 


♦JONKS  V.  BOBKBTS.  [*1891 

Practice. — Motion. 
lMl:9ChJimeL 
▲  panoD»  though  not  a  party  to  a  suit,  mnj  apply  in  it  by  motion  (stating  bia  titlo 

in  the  notice  ofmotioo,)  onleas  a  long  statement  of  &ct8  is  required  to  show  his 

Utie ;  and  then  be  must  apply  by  petition. 

On  the  hearing  of  a  motion  in  this  cause,  it  was  olgeoted  that 
the  person  on  whose  behalf  the  motion  was  made,  not  being  a 
party  to  the  suit,  could  not  move  in  it,  but  ought  to  have  pre^ 
santed  a  petition. 

The  Vtce^Cfhancelhr^  however,  ruled  that  as  the  title  of  the  ap- 
plicant was  stated  in  the  notice  of  motion,  and  no  long  statement 
of  facts  was  required  to  show  the  title,  the  application  might  be 
made  by  moti<»i. 

Vol.  Xa  11 
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DUNCUTT  V.  AlBBECHT. 

Railway    shares. — Agreement — Specific    perfatTnanoe. — SUito    of 

Frauds. 
1841 :  9th  June. 
The  Court  will  decree  a  flpeciflo  perforaiance  of  an  agraement  for  the  sale  of  a 

certain  number  of  shares  in  a  railway.  [1] 
A  parol  agreement  for  the  sale  of  such  shares,  is  binding ;  for  tbe^  are  neither  an 

interest  in  or  oonoeming  lands^  within  the  4th  section  of  the  Statute  of  Fhiuda; 

nor  goodSi  wares  or  merchandizes^  within  the  17th  section. 

By  the  London  and  Southampton  Bailway  Aot^  passed  in  the 
4th  and  6th  of  Wm.  4th,  the  subscribers  to  the  undertaking  and 
their  successors,  executors,  administratorR  and  assigns  were  incor- 
porates), and  were  empowered  to  purchase  and  hold  lands  for  the 
purposes  of  the  undertaking,  and  to  sell  and  demise  or  otherwise 
dispose  of  the  same  in  the  manner  thereby  directed,  and  also  to 
raise,  for  the  purposes  of  the  act^  1,000,0001  which  was  to  be 
divided  into  20,000  shares  of  502L  each,  and  each  share  was  to  be 
numbered  from  one  to  twenty  thousand,  and  distin- 
[*190]  guished  by  its  number,  and  the  *shares  were  to  be  vest* 
ed  in  the  parties  raising  and  paying  the  8ame(a)  and 
their  respective  successors,  executors,  administrators  and  assigns, 
to  their  proper  use  and  benefit,  proportionably  to  the  sums  they 
should  severally  contribute ;  and  all  subscribers  for  shares  were 
to  be  proprietors  of  a  proportionate  share  of  the  capital  stock  of 
the  company,  and  were  to  receive  a  proportionate  part  of  the 
profits  of  the  undertaking ;  and  the  company  were  to  cause  the 
names,  additions  and  places  of  abode  of  the  subscribers,  with  the 
number  of  shares  which  they  were  respectively  entitled  to,  and 
the  amount  of  the  subscriptions  paid  thereon,  and  also  the  num*- 
ber  by  which  every  such  share  should  be  distinguished,  to  be 
entered  in  a  book  to  be  kept  by  the  secretary  of  the  company ; 

(a)  So  in  brieC 
[1]  See  mNmMne  Y.  (7A<cft«iar,  3  Philips,  28;2)oloeeiY.  iZM/bcAOd;  1  Sim.  ft  Sto. 
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tad  the  Bhareholdera  were  authorized  to  sell  or  otherwise  dispoae 
of,  and  to  traoafer  their  ahareSy  subject  to  the  rules  and  conditions 
therein  provided,  and  to  such  restrictions  and  regulations  as  Ihe 
directors  might  think  necessary  to  impose ;  and  the  form  of  trans* 
fer  was  set  forth  in  the  act;  and,  on  everj  sale  of  a  share,  the 
deed  of  transfer,  when  executed  by  the  seller  and  purchaser,  was 
to  be  produced  to  the  secretary,  who  was  to  enter,  in  a  book,  a 
note  of  the  transfer,  and  to  indorse  the  same  on  the  deed  of  trans* 
fer,  and,  until  such  note  should  have  been  so  entered,  the  pur- 
chaser was  not  to  be  deemed  a  proprietor  of  the  company,  nor 
to  have  any  of  the  rights  or  privileges  of  a  proprietor. 

By  an  act  passed  in  the  1st  Vict,  to  amend  the  preceding  act^ 
the  company  were  to  cause  a  certificate,  signed  by  two  of  tiie  di> 
reetora  and  the  secretary,  to  be  delivered  to  every  pro- 
prietor, spe(rifying  the  share  or  *diaze8  to  which  he  should  [*191] 
be  entitled,  and  the  certificate  was  to  be  admitted,  in  all 
courts,  as  priwa  facie  evidence  of  the  title  of  such  proprietors^ 
their  successors,  executors,  administrators  or  assigns,  to  the  share 
er  shares  therein  q)ecified ;  and  the  form  of  the  certificate  was 
set  forth  in  the  act;  and,  in  case  of  a  transfer  of  any  share  to  a 
new  proprietor,  an  indorsement  of  the  transfer  on  the  certificate 
was  to  be  considered  as  a  new  certificate ;  and  the  before  men- 
tioned provision  in  the  preceding  aot^  respecting  the  production 
of  the  deed  of  tnmsfer  to  the  secretary,  and  the  entry  and  in* 
doraement  to  be  made  by  him,  was  repealed,  and,  in  lieu  thereof 
it  was  enacted  that,  on  every  sale  of  a  share,  the  conveyance, 
having  been  executed  by  the  seller  and  purchaser,  should  be  pro* 
duced  to  and  kept  by  the  secretary,  and,  on  the  production  thereof 
and  of  the  certificate  of  the  share  or  shares  sold,  the  secretary 
was  to  enter  in  a  book  a  memorial  of  the  tramrfer  and  sale,  and 
indorse  the  entry  of  the  memorial  on  the  deed  of  transfer,  and, 
on  request,  he  was  to  make  an  indorsement  of  the  transfer  on 
the  existing  certificate  of  each  share  sold,  and  the  indonement, 
signed  by  the  secretary,  was  to  be  considered  the  same  as  a  new 
eertificale,  and,  after  the  memorial  should  have  been  made  and 
entered,  the  seller  was  to  be  ideased  fh>m  all  liability  in  lespeot 
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of  the  share  transferred,  and  then,  and  not  before,  the  purchaser 
was  to  be  deemed  a  proprietor,  and  to  have  the  rights  and  pri- 
vileges  of  a  proprietor :  and  the  oompan j  were  empowered  to 
raise  an  additional  capital  of  400,0002:,  to  be  divided  into  16,000 
shares  of  26Z.  each,  and  the  shares  were  to  be  numbered  from 
20,000  to  86,000,  and  every  share  was  to  be  distinguished  by  its 
number,  and  was  to  be  vested  in  the  persons  who  should  sub- 

scribe  for  the  same  and  their  respective  successors,  eze- 
[*i92]    outers,  administrators  and  assigns^  to  their  proper  *u8e 

and  benefit,  proportionably  to  the  sums  by  them  sub- 
scribed ;  and  all  subscribers  to  the  new  shares  were  to  be  proprie- 
tors of  stock  in  the  company,  to  the  same  extent  and  as  benefi- 
cially as  proprietors  of  the  same  number  of  original  shares,  and 
w&re  to  be  entitled  to  the  rights  and  privileges,  and  be  under  and 
subject  to  the  powers,  provisions,  indemnities,  remedies  and  pen- 
alties contained  in  the  two  acts,  in  like  maiyier  as  if  the  new 
shares  had  been  original  shares,  except  where  altered  or  varied 
by  the  present  act 


By  an  act  of  the  2d  &  8d  Yict,  the  title  of  the  company 
changed  to  that  of  "  The  London  and  South-western  Railway 
Oompany.'' 

The  bill,  afi»r  stating  as  above,  alleged  that,  on  the  17th 
of  Februaiy,  1840,  the  defendant  was  poflsessed  of  fifiy  shares 
and  upwards  in  the  company  and  of  the  certificates  for  them; 
and  thai  it  was  then  agreed,  between  him  and  the  plaintiff,  that 
in  consideration  of  6SL  tiiea  paid  to  him  by  the  plaintiff,  he 
diould,  at  the  plaintiff's  request,  to  be  made  at  any  time  on  or 
before  the  Slst  of  December,  1840,  transfer,  to  the  plaintiff,  60 
jriiares  at  the  price  of  4AL  per  share :  that  the  agreement  was  a 
verbal  one,  but  that  on  the  same  day,  the  plaintiff,  at  the  de- 
fendant's request^  reduced  or  put  it  into  writing  as  follows: 
*' Manchesier,  February  17th,  1840.  To  Mh  John  Dimcoft 
flur^ — hk  ooDsideratioft  of  the  sum  of  681,  tb04fly  paid  to  me^ 
by  you,  I  undertake  to  transfer  to  you,  or  to  your  nominee  by 
MonBemeBl  bei«o%  a4  a«y.  tioMi  upon  reqiMBt  in  wiilingi  on  or 
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before  the  31st  day  of  December^  1840,  fiftj  Bharea  in  the  Lon- 
don and  South-western  Bailway,  upon  reeeiving  the  amount  of 
462L  per  share,  with  all  calls  paid  ;  and  I  further  engage  to  deli- 
ver,  with  the  said  fifty  shares,  any  new  shares,  or  any 
♦part  of  a  share  that  may  be  created  before  the  expira-  [*193] 
tion  of  this  contract,  and  to  which,  as  the  holder  of 
the  said  fifty  shares,  I  may  be  entitled,  on  your  paying  me,  for 
such  new  creation  of  shares,  only  such  payment  as  I  may  have 
to  make,  without  any  interest  on  such  payment  The  transfer 
of  the  said  shares  to  be  at  the  expense  of  yourself  or  your  no- 
minee, and  to  be  given  in  exchange  for  this  engagement;  and,  in 
default  of  such  request  by  you  or  your  nominee  within  the 
time  so  limited,  the  aforesaid  sum  of  6Sil,  so  paid  to  me  for  the 
option  hereby  given  to  you  of  taking  the  shares  I  have  so  con- 
tracted to  deliver,  shall  be  forfeited  to  me,  and  my  engagement 
as  to  the  delivery  of  the  said  shares,  shall  be  absolutely  at  an 
end."  The  bill  further  alleged  that^  in  the  afternoon  of  the  17th 
of  February,  1840,  the  plaintiff  presented  the  above  memoran- 
dum of  agreement  or  letter,  to  the  defendant  for  his  signature : 
that  the  defendant  read  it,  and  said  it  would  require  some  alter- 
ation ;  and  then  wrote,  on  the  back  of  it^  the  substance  of  the 
alterations ;  which  the  plaintiff  assented  to ;  and  it  was  then 
agreed,  between  the  parties,  that  the  memorandum  should  be 
re-copied  and  the  alterations  introduced  in  it,  and,  when  re- 
copied,  should  be  signed  by  the  defendant  on  the  following 
morning,  and  that,  at  the  same  time,  the  plaintiff  should  pay 
him  the  deposit  of  581 :  that  the  memorandum  was  accordingly 
re-copied,  with  the  alterations,  and  was  as  follows :  *'  Sir, — ^In 
consideration  of  the  sum  of  63/.,  this  day  paid  to  me  by  you, 
I  undertake  to  transfer,  to  you  or  your  nominee  by  indorsement 
hereon,  at  any  time,  upon  request  in  writing,  on  or  before  the 
Slst  (lay  of  December,  1840,  fifty  shares,  with  all  calls  paid,  in 
the  London  and  South-western  Bailway,  upon  receiving  the 
amount  of  46L  per  share :  and  I  further  engage  to  deliver,  with 
the  said  fifty  shares,  any  new  shares  or  any  part  of  a 
♦share  that  may  be  created  before  the  expiration  of  this  [^194] 
oontracti  and  to  which,  as  the  holder  of  the  said  fifty 
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shares,  I  may  be  entitled,  ou  yotir  deolaring  to  take  sooh  new 
shares  certain,  whether  the  other  shares  are  taken  or  not^  on 
jonr  paying  me,  for  such  new  creation  of  shares,  such  payment 
as  I  may  have  to  make,  with  interest  at  the  rate  of  bl  per  cent 
per  annam ;  the  transfer  of  the  said  shares  to  be  at  die  expense 
of  yourself  or  your  nominee,  and  to  be  given  in  exchange  for 
this  engagement :  and,  in  default  of  such  request  by  you  or 
your  nominee  within  the  time  so  limited,  the  aforesaid  sum  of 
58?.,  so  paid  to  me  for  the  option  hereby  given  to  you  of  taking 
the  shares  I  have  so  contracted  to  deliver,  shall  be  forfeited  to 
me,  and  my  engagement  as  to  the  delivery  of  the  said  shares^ 
shall  be  absolutely  at  an  end :  should  you  not  take  the  shares 
before  the  first  day  of  July,  I  am  to  receive  any  dividend  thai 
may  be  declared  for  the  then  past  six  months."  The  bill  then 
alleged  that,  on  the  18th  of  February,  1840,  the,  plaintiff  pre^ 
sented  the  altered  agreement,  to  the  defendant,  for  his  signa* 
tore,  and,  at  the  same  time,  tendered  to  him  the  SSL ;  but  he 
refused  to  receive  the  same,  or  to  sign  the  altered  agreement: 
that  no  more  shares  in  the  railway  had  been  created  since  the 
date  of  the  agreement ;  and  that  the  plaintiff  made  several  i^ 
plications,  to  the  defendant,  between  the  18th  of  February  and 
the  Slst  of  December,  1840,  to  transfer  and  assign  the  fifty  shares 
to  him,  and  offered  to  pay  the  purchase-money  for  the  same^ 
and  that,  in  particular,  on  the  6th  of  November,  1840,  the 
plaintiff  tendered,  to  the  defendant,  the  sum  of  2,868Z.,  being 
the  purchase-money  for  fifty  shares,  and,  at  the  same  time,  re- 
quested the  defendant  to  transfer  and  deliver  the  shares  and  the 
certificates  thereof  to  him ;  but  the  defendant  reftised  lo  accept 

such  tender  or  to  assign  the  shares  to  the  plaintiff:  that, 
[♦195]    ♦on  the  6th  of  February,  1841,  the  plaintiff  wrote  and 

sent,  to  the  defendant,  a  letter  requesting  the  defendant 
to  transfer  and  deliver,  to  him,  the  fifty  shares  in  the  railway 
sold  to  him  on  the  17th  of  February,  1840 ;  and  adding  that^ 
unless  the  shares  were  so  transferred  and  delivered,  a  bill  would 
be  filed,  against  the  defendant,  for  a  specific  performance  of  the 
contract,  and  that  the  plaintiff  and  his  solicitor  had  frequently 
given  notice,  to  the  defendant,  to  perform  the  contract  on  his 


CASES  m  OHANCQffiRY.  167 

Dooeuft  V.  Albredit 

part»  and  that,  on  the  29th  of  December,  1840,  the  plaintiff's 
solicitor  applied,  to  the  defendant,  to  accept  the  purchase-money 
for  the  shares,  and  to  transfer  and  assign  them  to  the  plaintiff; 
and  the  defendant  then  expressly  refused  to  perform  the  con- 
tract The  bill  prayed  that  the  defendant  might  be  decreed 
specifically  to  perform  the  said  agreement  for  the  sale,  to  the 
plaintiff,  of  the  fifty  shares  in  the  railway  company,  and  such,  if 
any,  new  shares  as  had  been  or  might  be  created  since  the  17th 
of  February,  1840,  and  to  transfer  all  such  shares  to  the  plaintifi^ 
and  to  deliver  up  the  certificates  thereof  to  him,  and  to  account 
to  him  for  any  dividends  which  might  accrue  on  such  shares 
previous  to  such  transfer ;  the  plaintiff  being  willing,  thereupon, 
to  pay  to  the  defendant  the  purchase-money,  after  deducting 
thereout  such  sums,  if  any,  as  might  be  received  by  the  defend- 
ant for  dividends  before  the  transfer  of  the  shares,  and  the  ex- 
penses of  the  transfer ;  and  that  the  defendant  might  be  de* 
creed  to  make  compensation,  to  the  plaintift*  for  the  difference 
in  value  of  any  of  the  shares  at  the  time  when  the  same  should 
be  transferred  to  the  plainti^  and  the  time  within  which  the 
agreement  ought  to  have  been  performed,  the  amount  of  such 
difference  to  be  ascertained  by  the  highest  price  which  could 
have  been  obtained,  in  the  market,  for  the  shares,  dur- 
ing such  time  as  aforesaid,  and  that  the  ^plaintiff  might  [*196] 
be  entitled  to  retain  the  same  out  of  the  purchase- 
money. 

The  defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  0.  Richarda  and  Mr.  Mylne^  in  support  of  the  demurrer : 
•^It  is  plain,  from  the  all^ations  in  the  bill,  that  the  parties 
contemplated  that  there  should  be  an  agreement  in  writing, 
signed  by  the  defendant,  before  he  should  be  bound.  As  then 
a  further  act  was  contemplated,  and  that  act  was  not  done,  there 
was  no  concluded  agreement  between  the  parties.  Stokes  v. 
Moorcifij  Besides,  by  one  of  the  terms  of  the  agreement,  it  was 
provided  that  the  shares  should  be  transferred  upon  a  request 

(ft)  1  Ooz,  sit. 
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made,  by  the  plaintiff,  in  writing,  on  or  before  the  81st  of  De- 
oember,  1840 :  but  the  bill  does  not  allege  tfa&t  any  request  was 
made,  in  writing,  on  or  before  that  day. 

Secondly :  the  court  will  not  enfoYoe  the  agreement  in  this 
case ;  for  shares  in  a  railway  company,  fall  within  the  descrip- 
tion  of  goods,  wares  and  merchandises ;  and,  by  the  17th  section 
of  the  Statute  of  Frauds,  (29  Car.  2,  c.  S,)  it  is  enacted  that  no 
contract  for  the  sale  of  any  goods,  wares  and  merchandizes,  for 
the  price  of  101  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  re- 
ceive  the  same,  or  give  something  in  earnest  to  bind  the  bargain 
or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain,  be  made  and  signed  by  the 
[*197]  parties  to  be  charged  by  such  *contract,  or  their  agents 
thereunto  lawfully  authorized.  In  this  case,  none  of 
those  requisites  have  been  complied  with.  Shares  in  a  publio 
company,  have  been  held  to  be  goods,  within  the  purview  of  the 
72d  section  of  the  Bankrupt  Act,  (6  Geo.  4,  c.  16.)  Odoper  y. 
ElsUmy{a)  Smith  v.  Surman,{b)  Afusadl  v.  Chok.{e)  All  that  the 
case  of  Bradley  v.  HoJd8worih{d)  decides,  is,  that  railway  shares 
are  not  an  interest  in  or  concerning  lands,  tenements  or  heredii* 
aments,  and,  therefore,  not  within  the  4th  section  of  the  statute. 

Thirdly :  the  property  which  is  the  subject  of  the  agreement 
in  this  case,  is  of  such  a  nature  that  the  court  will  not  decree  a 
specific  performance  of  the  agreement.  NuAronm  v.  Thomion,{e) 
There  is  a  material  difference  between  this  case  and  Dohret  v. 
BothscfiihKJ)  In  that  case,  the  subject  of  the  contract  was  iden< 
tified :  but  here  there  is  nothing  to  identify  the  shares  agreed  to 
be  sold.  The  agreement  does  not  apply  to  the  defendant's  shares 

(a)  7  T.  R.  14. 

{b)  9  Barn.  A  Creas.  Ml.    See  the  Judgement  ofLittledale^  J.,  p.  StL 

(e)  Free.  Ch.  533. 

(d)  3  Meeo.  t  Weto.  422. 

(«)  10  Yea.  159. 

(/)  1  Sim.  &  Sto.  590. 
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in  the  railway  company,  or  to  any  other  shares  in  particular :  it 
stipnlates,  merely,  that  the  defendant  shall  transfer  fifty  shares 
in  the  company  to  the  plaintifiF. 

Mr.  Knigfit  Bruce  and  Mr.  Piggatt,  appeared  in  support  of  the 
biU,  but 

The  Viok-OhancklIiOR,  without  hearing  them,  said :  I  do 
not  feel  any  difficulty  about  this  oase ;  because  I  think  that  the 
verbal  agreement,  as  it  is  stated,  is  quite  sufficient. 

*I  agree  with  'Mr.  Bickardsy  that  there  was  apparently  [*198] 
an  intention  formed  of  varying  the  agreement.  It  was 
proposed,  as  I  understand,  that  there  should  be  a  variation  ;  and 
there  was  an  acceptance,  on  the  part  of  the  plaintiff,  of  the  pro- 
posed variation ;  but  then  that  could  not  bind  him  until  the  pro*- 
posed  variation  had  been  accepted  by  the  party  who  first  pro* 
posed  it  And  it  is  plain  that  that  was  the  progress  of  the  trans- 
action :  for,  first  of  all,  certain  alterations  were  made  by  indortf- 
ment  upon  a  piece  of  paper,  and  then  they  were  to  be  drawn 
out,  so  as  to  form  an  agreement  which  was  to  be  signed,  leaving, 
of  course,  to  the  party  to  whom  it  was  proposed,  the  option  of 
signing  or  not.  Then  the  parties  did  not,  as  appears  on  the  faoe 
of  the  bill,  ultimately  agree  to  the  proposed  variations.  What 
was  the  result?  Why,  that  the  original  verbal  agreement  stood 
in  the  manner  in  which  it  was  stated  originally. 

In  my  opinion  this  is  a  case  to  which  the  17th  section  of  the 
Statute  of  Frauds  does  not  apply ;  because  it  is  impressed  upon 
my  mind  that,  in  the  decisions  which  have  been  made  with  re- 
spect to  the  17th  section,  it  has  been  held  to  apply  only  to  goods, 
wares  and  merchandiases  which  are  capable  of  being  in  part  de* 
livered.  If  there  is  an  agreement  to  sell  a  quantity  of  tallow  or 
hemp,  you  may  deliver  a  part ;  but  the  delivery  of  a  part  is  not 
a  transaction  applicable,  as  I  apprehend,  to  such  a  subjeot  as 
railway  shares.  They  have  been  decided  not  to  be  land.  They 
have  been  decided  to  be,  in  effect,  personal  estate;  but  not  per- 
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aonal  estate  of  the  quality  of  goods,  wares  and  merchandifles 
within  the  meaning  of  the  17th  section. 

Then  the  only  question  is  whether  there  has  been  any  deci- 
sion, from  whence  you  can«  extract  a  conclusion  that 
[*199]  *the  court  will  not  decree  a  specific  performance  of  an 
agreement  for  the  sale  of  such  shares?  Now,  I  agree 
that  it  has  been  long  since  decided  that  you  cannot  have  a  bill 
for  the  specific  performance  of  an  agreement  to  transfer  a  certain 
quantity  of  stock.  But,  in  my  opinion,  there  is  not  any  sort  of 
analogy  between  a  quantity  of  3  per  cents.,  or  any  other  stock 
of  that  description,  (which  is  always  to  be  had  by  any  person 
who  chooses  to  apply  for  it  in  the  market,)  and  a  certain  number 
of  railway  shares  of  a  particular  description ;  which  railway 
shares  are  limited  in  number,  and  which,  as  has  been  observed, 
are  not  always  to  be  had  in  the  market  And,  as  no  decision 
has  been  produced  to  the  contrary,  my  opinion  is  that  they  are 
a  subject  with  respect  to  which  an  agreement  may  be  made  which 
this  court  will  enforce. 

Then  there  is  nothing,  as  I  understand,  either  in  the  statute  of 
finuds  or  in  the  law  of  this  court,  which  prevents  the  execution 
of  such  an  agreement  as  is  here  stated :  and,  though  it  may  be 
true  that  the  plaintiff  has  asked  more  than  this  court  would  give 
or  might  give  under  certain  circumstances ;  my  opinion  is  that 
he  has  stated  quite  enough  to  show  that  he  is  entitled  to  some 
relief:  and,  therefore,  the  demurrer  must  be  overruled.(a) 

(«)  See  SONewkUe  v.  ItMorine,  6  Mees.  k  WelBlk  200;  Adderleyy.  Visum,  1  Sim. 
k  StUL  607;  Ex  parte  Lancaster  Canal  Company,  Montagu's  B.  C.  116;  and 
OnMe  ▼.  MitcheU,  2  Railway  Cases,  70. 

On  the  23d  of  July,  1841,  The  Lord  Ghaooellor  affirmed  the  decision  in  the  oate 
above  reported. 
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*Day  V.  Daveron.  [*200] 

WHL — Qmstntction. — Fee'sirnple, 

1841:9th  June. 

Testator  gave  a  freehold  house  to  his  wife  for  her  sole  use  and  benefit,  and  another 
freehold  house  to  her  for  her  life ;  and  he  also  gave  to  her  all  his  household  goods^ 
plate,  kc ;  but  if  she  married  again,  the  whole  of  the  above  property  was  to  be- 
come the  property  of  his  daughter:  and,  in  case  his  wife  sboald  remain  unmarried, 
then  he  gave  the  second  mentioned  house  to  his  daughter,  for  her  life,  and  to 
her  children,  after  his  wife's  death :  '*  I  also  appoint  my  wife,  provided  she  re* 
mains  unmarried,  sole  executrix  and  residuaiy  legatee  to  all  other  pn^rty  I  may 
possess  at  my  decease."  Held,  that  the  fee-simple  in  the  first-mentioned  house 
passed  to  the  wife. 

Phiup  Calst  made  his  will,  dated  the  24th  of  Janaaiy^ 
1821,  in  the  following  words:  "I  give,  devise  and  bequeath,  un- 
to my  wife,  Sarah  Caley,  all  that  freehold  dwelling,  situate  in  the 
East  India  D<xsk  Boad,  in  the  county  of  Middlesex,  now  in  the 
occupation  of  Simon  Kingsell,  with  all  the  garden  ground  and 
other  appurtenances  thereunto  belonging,  and  also  all  that  coV 
tage  and  stable  situate  at  the  back  part  of  the  last*mentioned 
dwelling-house,  being  also  freehold,  for  her  sole  use  and  benefit 
after  my  decease :  I  also  give  and  devise,  unto  mj  said  wife, 
Sarah  Caley,  for  the  term  of  her  natural  life,  all  the  rents  and 
benefits  arising  from  a  dwelling-house  in  the  said  East  India 
Dock  Boad,  let  on  lease  to  James  Walker,  Esq.,  of  Finsbury- 
square,  in  the  county  of  Middlesex ;  I  also  give  and  devise  un- 
to my  said  wife,  Sarah  Caley,  all  my  household  goods,  plate, 
linen,  books  and  wearing  apparel :  nevertheless,  if  my  said  wifCi 
Sarah  Caley,  shall  marry  after  my  decease,  then  this  will  and 
testament  shall  be  void  and  of  no  effect ;  but  the  whole  of  the 
above  property  shall  become  the  property  of  my  daughter,  Ann 
Caley,  during  her  natural  life,  and,  after  that,  to  be  divided  be- 
tween her  children,  if  there  should  be  any  living :  but  in  case 
my  said  wife,  Sarah,  remains  unmarried,  I  then  give  and  be- 
queath, unto  my  daughter,  Ann  Caley,  the  rents  and  benefit  of 
the  house  now  let  on  lease  to  James  Walker,  Esq.,  aft;er  the  de- 
sof  my  wife,  for  her,  Ann  Caley 'd,  natural  life,  and  to  her 
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cbildren,  if  she  should  have  any  living,  and  if  not  any 
[*201]  *living,  then,  in  that  case,  I  give  and  bequeath  the  afore- 
said dwelling-house  unto  the  children  of  William  Day, 
of  March  wood,  county  of  Southampton,  and  the  children  of 
Jeremiah  Capan,  of  the  town  of  Dover,  county  of  Kent,  to  be 
equally  divided  amongst  them :  I  also  appoint  my  wife,  Sarah 
Caley,  provided  she  remains  unmarried,  sole  executrix  and  re- 
siduary legatee  to  all  other  property  I  may  possess  at  my  de- 
cease :  and  it  is  my  wish  and  desire  that  she  will  pay,  to  Cathe- 
rine Corkhill,  the  yearly  sum  of  lOi  Now,  concerning  my 
funded  property,  I  hereby  empower  my  said  wife  to  sell  out  suf- 
ficient to  pay  all  my  debts,  funeral  expenses,  &c. ;  and,  after  that, 
I  give  and  bequeath,  unto  my  said  wife,  the  one-half  of  what 
remains,  for  her  own  use  and  benefit ;  the  other  half  I  give  un- 
to my  daughter,  Ann  Caley,  to  be  laid  out  in  a  government  an* 
nuity." 

The  testator  died  shortly  after  making  his  wiU,  leaving  his  wifi) 
and  daughter  surviving.  The  daughter  died,  shortly  after  the 
testator,  without  having  been  married.  In  September,  1838,  the 
testator's  widow  died,  without  having  married  again. 

The  plainti£&  were  the  devisees,  under  her  will,  of  the  firee* 
hold  premises  mentioned,  in  the  testator's  will,  to  be  in  the  oo- 
cupation  of  Simon  Kingsell,  and  of  the  cottage  and  stable  at  the 
back  thereof:  and  they  having  agreed  to  sell  that  property  to 
the  defendant,  he  objected  to  complete  his  purchase  on  the  ground 
that  only  a  life  interest  in  the  property  passed,  under  the  testa- 
tor's will,  to  his  widow. 

The  question  as  to  tne  extent  of  the  widow's  interest^ 
[^02]    *was  brought  before  the  court  upon  the  argument  of  a 
demurrer  to  a  bill  for  a  spedfio  performance  of  the 
agreement. 

Mr.  TF«7mm  and  Mr.  Kenyon  Parber^  in  support  of  the  de- 
murrer : — ^If  we  stop  at  the  end  of  the  first  devise  in  tiie  will,  it 
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is  clear  tbat  nothing  more  than  a  life-interest  in  the  subject  of 
that  devise,  was  given  to  Mrs.  Caley.  The  only  argument  in 
&vor  of  her  taking  the  fee,  is  grounded  on  the  clause  towards 
the  conclusion  of  the  will,  where  the  testator  appoints  his  wife 
residuary  legatee  to  all  other  property  he  might  possess  at  his 
decease.  But  it  is  observable  that,  throughout  the  will,  the  tes- 
tator has  used  the  word,  "  property,"  not  to  describe  his  inter- 
est, but  the  property  itself.  Pogaon  v.  I7iomas^{a)  EeUett  v.  Kel* 
ktL{b) — [The  Vice- Chancellor: — In  Pogson  v.  Thomas^  the  testatrix 
gave  all  the  residue  of  her  estate  und  effects,  wheresoever,  and 
whatsoever,  to  certain  persons,  their  executors,  administrators 
and  assigns ;  therefore,  it  might  be  questionable  whether  any- 
thing more  than  personalty  was  meant  to  pass  by  that  gift.  In 
Kdkit  V.  KdkUy  the  testator  did  not  make  his  executors  residuary 
legatees  to  his  property:  the  word  ''property/*  is  not  used.] 
Here  the  testator  appointed  his  wife  sole  executrix  and  residuary 
legatee.  Those  words  apply  to  personalty  only  ;  and,  they  are 
immediately  followed  by  the  words :  "  all  other  property  I  may 
possess  at  my  decease."  It  is  clear,  therefore,  that  the  testator 
meant  to  exclude  the  property  mentioned  in  the  previous  part 
of  his  will,  and  to  confine  the  residuary  clause  to  his  personal 
property. 

*At  all  events,  the  question  is  not  so  free  from  doubt  as  [*203] 
that  the  purchaser  can  be  compelled  to  take  the  title. 

Mr.  Knight  Bruce  and  Mr.  Pitman  appeared  in  support  of  the 
bill;   but 

The  Vicb-Chancellob,  without  hearing  them,  said : — The 
question  which  has  been  discussed  in  this  case,  seems  to  be 
reasonably  plain. 

With  respect  to  the  question  in  K^U  v.  KeUeU^  I  wonder  thai 
any  doubt  should  have  been  entertained  upon  it  There  the  tes- 
tator, after  giving  several  sums  of  money  to  be  raised  and  levied 
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fix>m  his  properties  by  his  executors,  bequeaihed  his  interest  in 
the  lands  of  Barlejhill,  in  the  oounty  of  Meath,  to  Bichard 
Kellctt^  the  eldest  son  of  his  nncle ;  and  then  he  devised  the  re* 
mainder  of  his  properties  to  his  executors,  to  make  good  the 
sums  which  he  had  before  mentioned,  and  also  those  which  he 
mentioned  in  the  subsequent  partof  his  will :  and,  after  appointing 
the  Rev.  W.  Kellett,  Mr.  George  Holdcroft,  and  Mr.  F.  H.  Hold- 
croft,  the  executors  of  his  will  and  guardians  of  the  fortunes  of  his 
children,  he  expressed  himself  thus :  *'  And  I  also  ordain,  appoint 
and  devise  the  said  Rev.  W.  Kellett,  Mr.  G.  Holdcrofli,  and  Mr.  F. 
H.  Holdcroft,  executors  to  this  my  last  will  and  testament,  also 
my  residuary  legatees,  share  and  share  alike."  The  heir  claimed 
to  be  entitled,  by  way  only  of  resulting  trust,  to  the  real  estates 
which  might  remain  after  satisfying  the  legacies;  and  the  only 
difficulty  in  the  case  arose  upon  the  wording  of  the  clause  which 

the  executors  insisted  was  a  residuary  devise  of  the  es* 
[*204]    tates  to  them.    But,  as  the  ^testator,  in  that  clause,  had 

only  appointed  them  his  residuary  legatees,  without  say- 
ing  of  what  property  they  were  to  be  residuary  legatees,  it  was 
considered  that  those  words  applied  to  his  personal  proper^ 
only. 

Pogaon  v.  Thmuu  was  a  case  sent  by  the  Master  of  the  Bolls 
for  the  opinion  of  the  judges  of  the  Court  of  Common  Pleas ; 
and  I  do  not  know  whether  the  certificate,  in  that  case,  was  con- 
firmed by  his  lordship  or  not.  It  is  clear,  however,  that  the 
certificate  was  right  upon  the  first  point,  that  is,  that  the  lands 
in  the  parishes  of  Little  Bealings  and  Playford,  did  not  pass  by 
the  devise  of  the  lands  situate  in  the  parish  of  EesRrave :  and  I 
imagine  that  the  opinion  of  the  learned  judges  upon  the  other 
point,  must  have  proceeded  upon  this,  namely,  that,  as  the  tes- 
tatrix gave  all  the  residue  of  her  estate  and  eflfects  to  certain 
persons,  their  executors,  administrators  and  assigns,  those  words 
necessarily  pointed  to  personal  estate  only. 

This  case,  however,  is  reasonably  plain.  The  testator,  first^ 
gives  the  property  which  is  the  subject  of  the  present  soit^  to  his 
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wife,  for  her  sole  use  and  benefit  after  his  decease.  Next  he 
gives  a  dwelling-house  which  was  let  on  lease  to  a  gentleman 
named  Walker,  to  her  for  her  life.  Then,  after  providing  for 
the  event  of  his  wife  marrying  again,  he  gives  the  dwelling- 
honse,  in  case  she  remains  unmarried,  to  his  daughter  after  the 
death  of  his  wife ;  but  he  makes  no  disposition,  in  that  event,  of 
the  property  comprised  in  the  first  gift  to  his  wife.  Then  he 
says :  "  I  also  appoint  my  wife,  Sarah  Caley,  provided  she  re- 
mains unmarried,  sole  executrix  and  residuary  legatee  to  all 
other  property  I  may  possess  at  my  decease."  Now  the  words, 
"  residuary  legatee  to  all  other  property/'  mean  the  same 
thing  as,  **  residuary  legatee  *of  all  other  property ;"  and  [*205] 
those  words  carry  the  fee  simple  in  every  thing  in  which 
that  interest  was  not  before  disposed  of.  It  is  clear,  too,  that 
that  clause  does  not  relate  to  personal  property ;  for  the  testa* 
tor,  almost  immediately  afterwards,  speaks  of  his  funded  property 
in  a  distinct  sentence. 

As  to  the  objection  that  the  testator,  when  he  used  the  word 
^'property,"  meant  the  thing  given  and  not  his  interest  in  it; 
it  is  to  be  observed  that,  in  the  previous  part  of  his  will^  he 
says :  '^  The  whole  of  the  above  property  shall  become  the  pro* 
perty  of  my  daughter  Ann  Galey ;"  so  that  he  clearly  uses  that 
word  to  denote  the  interest  which  his  daughter  was  to  tike  in 
the  thing  given. 

I  cannot,  therefore,  but  think  that  the  will  passed  the  fee 
ample,  in  the  property  in  question,  to  the  testator's  widow.(a) 

Demurrer  overruled. 

(a) See  8mmam r.  Soumare^  4  Mjl.  & Cr.  331;  Doev.  Cbfeman^  6  Price,  179 ; 
•ad  KoA  ▼.  Bo^,  6  ICadd.  38.  Under  the  recent  WiU  Act,  (7  WiU.  4  ft  1  Vict  c 
2$k  &  38,)  deTiaes  of  real  eetate  without  worda  of  limitation,  in  wills  made  after  the 
lit  oT  Januaiy,  1838,  pass  the  whole  of  the  testator's  interest  disposable  by  will, 
iinissB  a  00Dtrai7  intention  appear. 
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[*206]  ♦Ibbetson  V.  Ibbetbon 

Exoneration. — Devisee  and  Executor. 

t841:  10th  and  lUh  Jane. 

A*,  bjr  bis  marriage  settlement,  after  reciting  that  he  was  seised  in  fee  of  certain  es- 
tates, subject  to  mortgage  debts,  tlie  amount  of  which  was  mentioned  and  which 
he  had  contracted,  settled  the  estates,  subject  expressly  to  the  debts,  on  himself 
for  life,  remainder  to  seoure  a  Jointure  for  his  intended  wife,  remainder  to  the  flmt 
and  other  sons  of  the  mairiage  in  tail  male,  remainder  to  himself  in  fee,  and  coTe- 
nanted  for  the  title,  excepting  the  debts :  and  he  reserved  to  himself  power  to 
raise  10,0001  by  mortgage  of  the  estates,  the  mortgage  to  be  made  redeemable 
bj  the  person  for  the  time  being  entitled  to  the  freehold  or  inheritance.  A.  ex- 
ercised the  power,  reserving  the  equity  of  redemption  to  himself^  his  heirs,  exeoii* 
tors,  Ac.,  or  the  person  for  the  time  being  entitled  as  aforesaid,  and  oovenaBted 
for  payment  of  the  mortgage-money.  He  then  died  without  issue,  having,  by  bit 
will,  chai^ged  his  real  and  personal  estate  with  his  debts  and  bequeathed  the  resi- 
due of  his  personal  .estate  after  payment  of  his  debts  to  B.,  and  having  devised 
his  remainder  in  fee  expectant  on  the  fiiilnre  of  bis  issuo  mal<s  to  his  brother  and 
his  brother*s  sons  in  strict  settlement  Held,  that  they  were  not  entitied  to  hav« 
his  personal  estate  applied  to  exonerate  the  devised  estates  from  any  of  the 
mortgage  debta 

Br  the  settlement  on  the  marriage  of  Sir  Henry  Carr  Ibbe^ 
son,  bart.,  (who  was  therein  described  as  the  eldest  son  and  heir 
of  Sir  James  Ibbetson,  bart,  deceased,)  with  Alicia  Mary  Scott| 
after  reciting,  amongst  other  things,  that  Sir  Henry  Carr  Ibbet- 
aon was  seised  in  fee  in  possession  of  the  manor  and  capital 
mansion  of  Denton  and  other  hereditaments  in  the  county  of 
York  subject  to  a  rent-charge  of  8002.,  the  jointure  of  his  mother, 
Dame  Jenny  Ibbetson,  and  to  seven  several  mortgage  debts  of 
2,60W.,  l,200i,  S,000i,  1,4001,  2,0001,  l,000i,  and  1,000^., 
amounting  in  the  whole  to  12,0002.,  Sir  Henry  Carr  Ibbetson  con- 
veyed the  manor,  &c,  subject  to  the  jointure  and  mortgage  debts, 
to  trustees  for  the  term  of  99  years,  and,  subject  to  that  term,  to 
the  use  of  Sir  Henry  Oarr  Ibbetson  for  life,  with  remainder  to 
trustees  to  preserve,  &c.,  with  remainder  to  the  use  that  Alicia 

Mary  Scott  might  receive  a  rent-charge  of  800Z.  a  year 
[*207]    during  her  life^  in  case  she  *should  survive  Sir  Henry 

Carr  Ibbetson,  and,  after  the  decease  of  Sir  Henry  Carr 
Ibbetson,  subject  to  and  charged  and  chargeable  as  before  men- 
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tioned,  to  the  use  of  trustees  for  the  term  of  100  yearn,  and 
subject  to  that  term,  and  charged  and  chargeable  as  aforesaid,  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male, 
and,  for  want  of  such  issue,  to  the  use  of  Sir  Henry  Carr  Ibbet- 
son  in  fee.  The  trusts  of  the  term  of  99  years  were  for  securing 
200t  a  year  pin-money  for  Alicia  Mary  Scott,  during  the  cover- 
ture, and  the  trusts  of  the  term  of  100  years  \^ere  for  securing  to 
her  the  rent-charge  of  SOOL  a  year«  And  the  settlement  pro* 
vided  that  if  a  power,  which  Sir  Henry  Carr  Ibbetson  had  ex- 
ercised by  a  deed  of  even  date,  of  charging  certain  estates  of 
which  he  was  tenant  for  life,  with  portions  for  youi\ger  children, 
should  be  informally  executed  or  otherwise  fail  of  effect,  the  por- 
tions should  be  a  charge  upon  the  estates  comprised  in  the  set* 
ilement,  subject,  nevertheless,  to  the  claims  and  incumbrances 
subsisting  thereon:  And  Sir  Henry  Carr  Ibbetson  was  empow- 
ered to  charge  the  settled  estates  with  any  sum  or  sums,  not  ex- 
ceeding 10,0002.,  for  any  purpose  or  purposes  whatsoever,  with 
lawful  interest  for  the  same,  and  to  mortgage  the  estates  for  a 
term  of  years,  for  the  purpose  of  raising  that  sum,  so  that  the 
mortgaged  estate  should  be  made  redeemable  on.  pay  meat  of  the 
sum  or  sums  so  to  be  charged,  and  the  interest  thereof,  by 
the  person  or  persons  for  the  time  being  entitled  to  the  free- 
hold or  inheritance  of  the  mortgaged  estate.  And  Sir  Henry 
GixTT  Ibbetson  covenanted  that,  notwithstanding  any  act  done  by 
him  or  any  of  his  ancestors  to  the  contrary,  except  as  thereinbe- 
fore was  excepted,  he  had  good  right  to  convey  the  estates  to  the 
uses  of  the  settlement,  and  that  the  estates  should  remain  to 
those  uses,  and  be  peaceably  enjoyed  accordingly  with- 
out any  let,  suit,  &c.,  *by  him  or  his  heirs,  or  any  person  [*208] 
or  persons  claiming  under  him  or  any  of  his  ancestors, 
except  as  thereinbefore  was  excepted,  and  that  free  from  all  in- 
cumbrances, Ac,  ereated  by  himself  or  his  heirs,  or  any  other  per- 
son or  persons  claiming  under  him  or  any  of  his  ancestors,  ex- 
cept such  leases  as  were  then  in  being,  and  the  rent-charge  of 
80021  payable  to  his  mother,  and  the  mortgage  debts  of  2,600il, 
l,200i,  8,000i,  1,4001,  2,0001,  l,O00i,  and  1,0001 ;  and  that  he 
and  his  heirsi  and  every  other  person  claiming  under  him  or  un- 
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der  any  of  his  ancestors,  except  persons  claiming  under  any  of 
the  leases  or  incumbranoes  before  excepted,  would  do  all  neces- 
sary acts  for  farther  conveying  and  assaring  the  estates  to  the 
uses  of  the  settlement. 

All  the  mortgages  mentioned  in  the  settlement^  were  made  by 
Sir  Henry  Carr  Ibbetson,  except  the  mortgage  for  2,600^,  wbidi 
was  made  by  his  father,  Sir  James  Ibbetson.  Sir  Henry  Oarr 
Ibbetson,  from  time  to  time  after  the  date  of  the  settlement,  bor- 
rowed sums  of  money  amounting,  together,  to  10,000iL ;  and,  by 
deeds  dated,  the  10th  of  March,  the  17th  of  May,  and  the  18th 
of  August^  1806,  the  20th  of  August,  1809,  the  22d  of  January, 
1810,  and  the  1st  of  June,  1811,  he  mortgaged  different  parts  of 
the  settled  estates,  for  terms  of  years,  to  the  lenders,  for  secur* 
ing  the  sums  advanced  by  them  respectively.  Each  of  those 
deeds  recited  the  settlement,  and  purported  to  be  made  in  ex^* 
cise  of  the  power  thereby  reserved,  to  Sir  Henry  Carr  Ibbetson, 
to  raise  not  exceeding  10,0002.  by  mortage  olihe  estates:  and, 
in  each  of  the  deeds,  the  equity  of  redemption  was  reserved  to 
Sir  Henry  Carr  Ibbetson,  his  heirs,  executors,  administrators  and 
assigns,  or  the  person  or  persons  for  the  time  being  entitled  to 

the  freehold  or  inheritance  of  the  hereditaments  therein 
[^09]    comprised  ;and  *Sir  Henry  Carr  Ibbetson  covenanted 

for  tiie  title  and  for  payment  of  the  principal  and  iu- 
terest  thereby  secured. 

Sir  Henry  Carr  Ibbetson,  by  his  will,  dated  the  11th  of  Octo- 
ber, 1814,  charged  his  real  and  personal  estates  with  the  pay- 
ment of  his  funeral  and  testamentary  expenses  and  debts,  and 
the  legacies  he  might  give  by  any  codicil ;  and  he  gave  to  his 
wife,  Alicia  Mary,  a  rent-charge  of  400L  a  year  for  her  life,  in 
augmentation  of  the  jointure  provided  for  her  on  her  marriage 
with  the  testator,  to  be  issuing  out  of  his  reversion  or  remainder 
in  fee  simple,  expectont  on  failure  of  issue  male  of  his  body,  of 
and  in  his  manors  of  Denton  and  Askwith  in  the  county  of  York, 
mod  all  his  measuagds^  nram^  &c,  in  Denton  and  Adcwith,  and 


CASES  IN  CHANCERY.  17J» 

V  Ibbetaon  v.  Ibbetaoa* 

JO  Otley  and  Weston  in  the  same  ooantj  ^a)  and  be  deyised  his 
revereion  or  remainder  in  fee  simple  in  the  last  mentioned  ma- 
norsy  Arms,  &o^  and  also  all  other  bis  real  estates,  to  trustees,  for 
the  term  of  1,000  yaars,  and,  subject  to  that  term,  to  his  brother, 
Charles  Ibbetson,  for  life,  with  remainder  to  trustees  to  preserve^ 
Ac,  with  remainders  to  Charles  Ibbetson's  first  and  other  sons 
sncoessivelj  in  tail  male,  with  remainders  to  the  testator's  bro- 
ther, John  Thomas  Ibbetson,  and  his  first  and  other  sons,  in  like 
manner,  with  remainders  to  the  testator's  first  and  other  daagh* 
ters,  whether  born  in  his  lifetime  or  in  due  time  after  his  decease^ 
saooessiyelj,  in  tail  male^  with  remainder  to  his  sister,  Isabella 
Ibbetson,  for  life,  witli  remainders  to  her  finst  and  other  sons, 
SQcoessiyely,  in  tail  male,  with  remainders  to  his  sister,  Harriet 
Ibbetson,  and  her  sons  in  like  manner,  with  remainder  to  his 
own  right  heirs.  The  trusts  of  the  term  of  1,000  yeais  were  for 
seonring  the  renWeharge  of  4002^  a  year,  and  also  (in  case  these 
should  be  no  son  or  sons  of  the  testator  living  at  his  de- 
oeMe  ^br  bom  afiierwards,  or,  being  such,  they  shojuld  [*210] 
all  die  under  21  without  leaving  issue^male)  for  raising 
certain  sums  for  the  portions  of  any  danghters  of  the  testator 
who  might  happen  to  be  living  at  his  decease  or  bom  afterwards : 
and  he  gave  to  trustecMi  all  his  plate,  pictures,  books  and  house- 
hold furniture  in  and  about  his  mansion-house  at  Denton  Park, 
upon  trust,  to  permit  the  same  to  be  used  and  enjoyed  by  tlie 
person  and  persons  who,  for  the  time  being;  should  be  entitled, 
in  possession,  to  his  mansion-house  under  or  by  virtue  of  his 
marriage  settlement,  or  of  the  limitations  contained  in  his  wiD, 
until  a  tenant  in  tail  should  be  in  possession  of  his  mansion-honae, 
and  then  the  plate,  pictures,  boo]o»  and  household  fumitore  were 
to  go  and  belong  to  sueh  tenant  in  tail ;  and  he  gave  all  the  resi- 
due of  his  personal  estate  and  effects  after  payment  of  his  jnst 
debts,  fiineral  and  testamentary  expenses,  and  such  legacies  aa 
were  thernnbefore  mentioned,  to  the  person  wbo^  at  his-deceaa^ 
•heuld  be  benefidally  entitled,  in  possession,  to  his  maBsi0n«^KHise; 
and  he  appointed  his  brother,  Charles  Ibbetson,  exeeatar  of  hm 
will 
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The  testator  made  a  codicil,  dated  the  26th  of  November,  1824, 
and  thereby  gave,  oat  of  his  personal  estate,  annuities  and  lega- 
cies to  some  of  his  servants,  and  in  all  other  respects  he  confirm- 
ed his  will.  • 

The  testator  died  in  Jane,  1826,  without  issae,  leaving  his 
wife,  Dame  Alicia  Mary  Ibbetson,  and  his  brother  Charles,  (who 
became  Sir  Charles  Ibbetson,)  surviving.  Sir  Charles  died  in 
1889,  leaving  two  sons  and  a  daughter  surviving.  The  plaintifiT, 
James  Ibbetson,  was  the  younger  of  those  two  sons,  and  the  de- 
fendant)  Sir  Charles  Henry  Ibbetson,  was  the  elder. 
[^11]  Dame  ^Alicia  Mary  Ibbetson  was  still  alive,  and  was  a 
defendant  in  the  suit. 

The  cause  was  heard  in  1840.  (See  ante,  Yol.  X«  page  496.) 
It  now  came  on  to  be  heard  for  farther  directions. 

The  question  was  whether  (as  the  plaintiff  was  now  interest- 
ed in  contending)  the  estates  comprised  in  Sir  Henry  Carr  Ib- 
betson's  marriage  settlement,  were  solely  or  primarily  liable  to 
pay  the  mortgage  debts  mentioned  in  the  settlement  and  created 
by  Sir  Henry  Carr  Ibbetson  under  the  power  reserved  to  him 
thereby ;  or  whether  (as  it  was  the  interest  of  Sir  Charles  Henry 
Ibbetson  to  contend)  the  personal  estate  of  Sir  Henry  Carr  Ib- 
betson was  primarily  liable  to  pay  those  debts. 

Mr.  Knight  Bntce^  and  Mr.  IHchard  Atkinson  for  the  plain- 
tiff:— As  the  mortgage  debt  of  2,500?.  was  created  by  Sir  James 
Ibbetson,  and  not  by  Sir  Henry  Carr  Ibbetson,  it  is  perfectly 
plain  that  that  debt  at  least  is  not  payable  out  of  Sir  Henry  Carr 
Ibbetson's  personal  estate.  With  respect  to  the  other  mortgage 
debts  mentioned  in  the  settlement,  the  estates  were  settled  sub- 
ject to  them ;  and,  in  the  covenants  for  title  (which  are  more  full 
and  extensive  than  is  usual  in  marriage  settlements,)  and,  par- 
ticularly, in  the  covenant  against  incumbrances,  those  debts  are 
excepted.  The  case,  therefore,  is  just  the  same  as  if  Sir  Henry 
Carr  Ibbetson  bad  sold  the  estates  subjeot  to  the  mortgagea    It 
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appears,  from  Sir  Henry  Carr  Ibbetson's  will,  that,  when  he 
made  it,  he  had  regard  to  his  marriage  settlement,  and  also  that 
he  contemplated  the  possibility  of  his  having  issue  mala  If 
there  had  been  such  issue  they  could  not  have  contend- 
ed that  ♦they  were  entitled  to  have  the  settled  estates  [*21^3 
exonerated  from  the  nfortgage  debts,  out  of  Sir  Henry 
Carr  Ibbctson's  personal  estate :  can  then  the  contingency,  which 
has  happened,  of  there  being  no  such  issue,  make  any  difference 
in  that  respect  ?  Dame  Alicia  Mary  Ibbetson,  is  still  alive ;  and 
her  jointure  remains  a  charge  upon  the  estates.  Has  she  any 
right  to  say  that  the  mortgages  ought  to  be  paid  off?  She  takes 
her  jointure,  as  the  sons  of  the  marriage,  if  there  had  been  any, 
would  have  taken  their  estates  in  tail  male,  subject,  expressly, 
to  the  mortgage  debts  mentioned  in  the  settlement,  and  subject 
also  to  the  mortgages  which  might  be  created  under  the  power 
reserved  to  Sir  Henry  Carr  Ibbetson :  for  that  power  over-rode 
all  the  limitations  of  the  settlement. 

An  estate  must  be  taken  as  it  is  found ;  unless  an  intention  to 
the  contrary,  on  the  part  of  the  person  who  eventually  had  the 
absolute  ownership  of  it,  can  be  discovered.  Stead  v  N(su)digate.{a) 
No  such  intention  can  be  collected  in  the  present  case.  Indeed^ 
during  the  whole  of  Sir  Henry  Carr  Ibbetson's  life,  it  was  un- 
certain whether  he  would  have  issue  male  or  not ;  and,  therefore, 
daring  the  whole  of  his  life,  it  was  for  his  interest  to  treat  the 
settled  estates  as  the  primary  ftmd  for  payment  of  the  mortgage 
debts.  Consequently  it  may  be  fairly  contended  that  his  inten* 
tion  would  be  disappointed,  if  those  debts  were  thrown  on  hut 
personal  estate.  Forbes  v.  lioffatt^ih)  Ex  parte  Earl  Dighy^{c) 
Wilson  v.  Earl  of  DarKngton^{d)  Scott  v,  Beecher.{e) 

♦Mr.  Wtgram,  Mr.  G.  Ricliards,  Mr.  Uftus  Wigram  and     [♦218] 

(a)  2  Men  631 ;  lee  631  and  633. 

m  18  Yea.  38i. 

(c)  Jac,  Rep.  236,    See  the  Lord  Chanoellor's  Judgment  on  the  aecond  point  in  tb« 
eise,  p.  289. 
(lO  1  Cox,  173. 
(#)  6  Madd.  96 
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Mr.  Walfordf  for  the  personal  repreaentativee  of  Sir  Henry  Carr 
Ibbetson  and  other  parties  in  the  same  interest  as  the  plaintiff 
cited  Clarhe  v.  Safnson.{a) 

Mr.  Bethell  and  Mr.  JEoe,  for  Sir  Charles  Henry  Ibbetson : — 
Sir  Henry  Carr  Ibbetson  coromences  his  will  with  charging  his 
personal  as  well  as  his  real  estate  with  the  payment  of  his  debts, 
and  he  bequeaths  the  residue  of  his  personal  estate,  after  pay- 
ment of  his  debts.  The  mortgages  created  by  him  before  the 
settlement,  as  well  as  those  which  he  created  under  the  power, 
contain  covenantii  by  him  to  pay  the  mortgage  debts :  can  it 
then  be  said  that,  as  between  him  and  any  person  not  claiming 
tinder  the  settlement,  he  was  not  bound  to  pay  those  debts? 
The  settlement  has  become  inoperative  except  so  far  as  Dame 
Alicia  Mary  Ibbetson  is  concerned ;  and  the  estates  are  greatly 
more  than  sufficient  to  pay  her  jointure. 

The  operation  of  the  settlement  cannot  be  extended  beyond 
its  proper  object;  and,  beyond  that,  it  left  the  estate  precisely 
as  it  stood  before  the  settlement  was  made.  The  title  of  Six 
Charles  Henry  Ibbetson  is  derived  under  the  will,  not  under  th% 
settlement  He  claims  by  virtue  of  the  devise  which  passed  the 
original  ownership  remaining  in  the  devisor  subject  to  the  set* 
tlement:  that  is,  he  derives  his  title  out  of  the  original  owner- 
ship of  Sir  Henry  Carr  Ibbetson,  which  was  unafiFected  by  the 
settlement.  As  then  he  is  a  devisee  of  the  original  estate  re- 
maining in  Sir  Henry  Carr  Ibbetson,  and  as  the  debts 
[*214]  were  unquestionably  the  debts  of  *that  gentleman,  they 
are  payable  out  of  his  personal  estate,  in  the  first  in- 
stance. 

The  case  of  Forbes  v.  Moffatt  bears  no  analogy  to  the  present 
case.  There  a  person,  who  had  a  mortgage  on  an  estate,  be- 
came the  owner  of  the  fee ;  and  it  was  held  that  the  mortgage 
did  not  merge  in  the  fee,  because  it  was  reasonable  to  presume 

(a)  1  Yes.  loa 
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tbat  the  roortgigee  did  not  intend  that  it  should  merge.  That 
case,  therefore,  was  decided  on  the  intention  of  the  party.  But 
what  manifestatioQ  or  indication  of  intention  can  be  found,  in 
this  case,  on  the  part  of  Sir  Henry  Carr  Ibbetson,  that,  in  the 
ere&ts  which  have  happened,  his  real  estates  should  be  the  pri* 
mary  fund  to  discharge  these  mortgages  ? 

In  SUad  V.  Ntwd^ak^  a  person  covenanted,  on  his  marriage, 
to  convey  an  estate,  which  he  was  entitled  to  in  reversion,  to 
trustees  in  trust  to  sell  as  soon  as  the  reversion  should  fall  into 
possession.  He  died  before  that  event  happened,  and,  conse- 
quently,  before  he  was  in  a  capacity  to  elect  whether  the  estate 
should  or  should  not  retain  the  quality  of  personalty  which  it 
had  acquired  under  the  articles :  and  the  court  held  that  it  did 
Detain  that  quality. — [The  Vice- Chancellor :  I  understood  that  case 
to  be  cited  in  order  to  show  that,  where  an  intention  has  been 
onee  expressed,  it  must  be  hdd  to  continue  until  the  contrary 
is  shown.] — In  that  ease  the  parties  claimed  under  the  marriage^ 
articles,  and  could  not  show  that  any  person  was  in  a  capacity 
to  alter  the  quality  which  the  articles  (which  were  still  binding) 
had  given  to  the  property^  But  Sir  Charles  Henry  Ibbetson's 
title  does  not  arise  under  the  settlement:  that  instrument  has  no 
<q»eration  beyond  providing  for  the  wife  and  the  issue 
of  the  marriage.  *He  takes  by  virtue  of  the  old  owner*  [*215] 
ship,  and  not  by  virtue  oi  any  contract 

The  ground  of  the  decision  in  Eac  parte  Earl  Digby^  was  that 
die  debt  which  was  secured  by  the  mortgage,  was  not,  legally,  the 
debt  of  the  Duchess  of  Norfolk  who  made  the  mortgage;  for, 
being  a  ourried  lady,  she  could  contract  no  debt  Then  it  was 
contended  that  the  money  borrowed  was  a  debt  as  against  the 
Duchess's  separate  property;  but  no  judgment  was  given  on 
that  point  Here  the  <iebta,  at  the  time  they  were  contracted, 
were  unquestionably  the  debts  of  Sir  Henry  Carr  Ibbetson,  the 
mortgagor;  and  there  is  no  evidence  of  intention  on  his  part, 
that,  under  all  circumstances^  they  should  remain  charges  on  his 
veal  estates. 
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In  Wilson  v.  Lord  DarlingUm^  the  decision  prooeeded  entirelj 
on  the  language  of  the  will,  which  showed  that  the  testator  in- 
tended to  revoke  the  deed  under  which  the  charge  had  been 
created,  except  ao  far  as  the  2,0001,  the  sum  charged,  was 
concerned ;  that  is,  the  will  showed  that  the  testator  intended 
the  deed  to  remain  in  force,  so  far  as  it  related  to  the  3,00021 
But,  in  the  present  case,  there  is  nothing  wha^ver  to  show  that 
Sir  Henrj  Carr  Ibbetson  intended  that  his  personal  estate  should 
be  exonerated  from  payment  of  the  mortgage  debts.  The 
power  to  raise  the  10,000i  was  inserted,  in  the  settlement^ 
mere);  to  enable  him  to  charge  that  sum  as  against  the  issue  of 
the  marriage.  The  onlj  intention  was,  that  the  issue  who 
should  take  the  estates  under  the  settlement,  should  take  them 
subject  to  the  charges  to  which  they  were  then  liable,  and  also 
to  the  charges  which  might  be  created  by  an  exercise  of  the 
power.  • 

[*2iej  *The  case  of  Si^tt  v.  AccA^r  is,  simply,  an  illustra- 
tion of  the  ordinary  rule,  that,  where  an  estate  descends 
to  an  heir  subject  to  a  mortgage  which  was  not  created  by  his 
ancestor,  the  heir  must  hold  the  estate  evm  onere.  Here  all  the 
debts,  except  one,  were  the  debts  of  Sir  Henry  Oarr  Ibbetson ; 
and  there  is  no  evidence  of  intention  as  between  him  and  par- 
ties claiming  under  bis  wilK 

The  Vic£-Chanokllor  :— The  difficulty  in  this  case^  is  that, 
if  you  claim  the  benefit  of  the  common  rule,  then  you  will 
have  the  personal  estate  of  the  settlor  applied  to  exonerate  the 
whole  inheritance;  and^  therefore,  it  will  be  applied  contrary  to 
the  intention  of  the  settlor.  For  his  widow  is  still  alive  ;  and, 
therefore,  the  effect  will  be  to  exonerate  the  settled  estates  in 
her  favor. 

It  is  very  difficult  to  say  that  there  was  a  divided  intentioD 
on  the  part  of  Sir  Henry  Carr  Ibbetson,  nanaely,  that  the  par- 
ties  who  were  or  might  become  interested  in  bis  estates  under 
the  settlement)  should  take  subject  to  the  mortgages ;  but  thai 
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his  ultimate  remainder  in  fee  should  be  freed  from  the  mort- 
gages. Suppose  that  he  had  left  a  son ;  then  that  son  would 
have  been  tenant  in  tail  male  of  the  estates;  but  it  is  not  even 
pretended  that  be  would  be  entitled  to  have  the  estates  exon- 
erated from  til©  mortgage  debts  out  of  his  fatber*s  personal 
estate.  Can  it  then  be  said,  that,  in  case  the  son  should  die 
without  issue-male  and  the  ultimate  remainder  in  fee  should 
vest  in  possession^  a  right  would  then  arise^  to  the  owner  of  the 
fee,  to  have  the  estates  exonerated  out  of  the  personal  estate  ? 

As  the  settlement  was  made  so  as  to  manifest  an  intention, 
on  the  part  of  the  settlor,  that  the  whole  inheritance 
•should  bear  the  mortgages^  as  well  those  created  be-  [*217J 
fore  as  those  created  under  the  power  in  the  settlement, 
notwithstanding  the  parties  who  were  the  objects  of  the  limi- 
tations were  the  wife  and  issue  of  the  settlor,  I  think  that  that 
intention,  having  been  once  plainly  manifested,  must  be  coqsid' 
ered  as  existing  ontil  it  is  shown  to  have  been  allored.  And, 
as  there  is  nothing,  in  this  case,  which  shows  that  that  intention 
was  ever  changed^  my  opinion  is  that  the  common  rule  does  not 
apply- 
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Remoteness. —  WiS, — Legaey. — Trust 

1841:  WJohr. 

Teetafeor  bequeathed  3,0002.  to  tnisteea,  in  trust,  after  certain  life  infecieetsr  "  f>r  al) 
the  children  of  T.  F ,  (except  Thomas  th»  younger,  WkUiam,  Rebecca^  £Uzabeth| 
Sarah  and  rrancea,)  equally  to  be  divided  between  them,  share  aud  sliare  alike; 
tlM  share  or  respective  sl^iarea  of  such  cMklrcn  to  become  vested  tntereMa  in  and 
to  be  paid,  assigned  and  transferred  to  them  respectively,  as  and  when  they 
should  attain  their  respective  ages  of  twenty-five  yearq ;"  provided  tiMt,  if  any 
of  them  died  before  their  shares  becnme  vested  and  payaWle,  leaving  isNoe,  their 
sliaree  slkould  go  to  their  issue :  and  the  trustees  were  directed,  in  the  meantime 
and  until  the  shares  of  the  children  should  become  payable,  assignable  and  trans- 
ferable to  tiiem^  to  apply  the  income  lor  their  mainlMMoce.    Tks  testator  also 
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bequeathed  6,0002.  to  tlie  same  trustees,  in  trust,  after  isertain  life  interests:  ^fot 
all  and  every  tiie  children  of  T.  F.,  born  or  hereafter  to  be  bom,  equally  to  be  di- 
vided betweeft  them,  sliare  and  sliare  aliire,  and  to  be  paid,  assij^ned  and  trans- 
ferred to  them  at  their  respective  ages  oftwenty-five  years,  and  to  be  sabjeot  ta 
the  like  descent  to  iiie  lawful  issue  of  such  of  them  as  sliall  die  under  the  said 
age  of  twenty-five  years,  and  under  the  like  conditioos  and  restrictions,  and  with 
the  like  power  to  apply  the  interest  thereof  for  their  raspective  maintenance,  and, 
in  all  other  points  and  respects,  under  and  subject  to  the  same  rules,  regulations^ 
conditions  and  restrictions  as  are  hereinbefore  contaioed  in  relation  to  the  seve- 
ral legacies  hereinbefore  gives  to  or  in  trust  for  the  said  childmn  lespeotively  ;** 
provided  that  in  case  any  person  to  or  iu  trust  for  whom  any  bequest,  to  take 
effect  in  resiainder  or  reversion  or  upon  any  contingency,  was  made,  should  sell 
or  incumber  his  interest  under  such  bequest  before  the  same  should  take  oflTect 
in  poBseesion,  all  the  bequests  in  favor  of  that  person  shoukl  become  void.  By  a 
codicil  the  testator  revoked  a  power  which  he  had  given,  by  his  will,  to  the 
trustees,  to  spply,  far  the  advaacement  of  the  legatees,  the  whole  or  pari  of  tbo 
capital  of  their  legacies,  before  they  attained  twenty-five,  and  directed  that  ths 
legacies  should  vest  in  and  be  payable,  assignable  and  transferable  to  them  as  if 
no  such  power  were  contained  in  his  will.  H^d,  that  the  trusts  dedsred  of 
both  rams,  were  void  for  resBoteaess. 

JoHK  BoGBUBST  made  his  will,  dated  the  12lli  of  Deoember, 
1809,  aod  which  was  partly  as  follows : 

[*219]  *''I  give  and  bequeath  the  sura  of  26,000/,  three  per 
eent.  consolidated  bank  annuities,  and  also  all  and 
every  the  rest,  residue  and  remainder  of  rny  goods,  chattels, 
moneys,  and  securities  for  money  and  personal  estate  and  effects 
whatsoever  and  wheresoever,  unto  my  daughter  Elizabeth  Bog- 
burst  and  Francis  Barrow  and  Richard  Boghurst,  their  executors, 
administrators  and  assigns,  upon  trust,  as  to  and  concerning 
12,000Z.  three  per  cent  consolidated  bank  annuities,  part  of  the 
said  trust-moneys,  to  pay,  assign,  and  transfer  the  same  unto  the 
children  hereinafter  named  of  Thomas  Fry,  the  elder,  and  Eliza- 
beth his  wife,  and  in  the  proportions  following,  (that  is  to  say,) 
to  Thomas  Fry,  the  younger,  the  suna  of  S,000i  stock,  to  Wil- 
liam Hough  Fry,  the  like  sum  of  SfiOOL  stock,  to  Rebecca  Fry, 
the  sum  of  1,600/.  stock,  to  Elizabeth  Ann  Fry,  the  like  sum  of 
l,500t  stock,  to  Sarah  Fry,  the  like  sum  of  l,500i,  and  to  Fran- 
ces Fry,  the  like  sum  of  1,6001  stock,  making,  in  the  whole,  the 
said  sum  of  12^000^  stock ;  such  several  and  respective  sums  to 
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become  vested  interests  in  the  said  Thomas  Fry,  the  younger, 
William  Hough  Pry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah 
Fry,  and  Frances  Fry,  and  to  be  paid,  assigned  and  transferred 
to  them  respectively  at  their  respective  ages  of  twenty*five 
years,  or  the  same  or  any  part  or  parts  thereof  respectively, 
to  be  sooner  paid  to  them  or  any  of  them,  or  disposed  of 
and  applied  for  their  or  any  of  their  preferment  or  advance-^ 
ixient  in  the  world,  by  my  said  trustees,  during  the  lifetime 
and  at  the  desire  of  my  said  daughter,  Elizabeth,  but  not  after- 
wards or  otherwise.  Provided  always  that,  in  case  any  one  or 
more  of  them  the  said  Thomas  Fry,  the  younger,  William  Hough 
Fry,  Bebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry,  and  Frances 
Fry,  shall  depart  this  life  before  his,  her,  or  their  aforesaid  legacy 
or  legacies  shall,  pursuant  to  the  trusts  of  this  my  will, 
become  *vested  and  payable  or  have  been  sooner  paid  [*220] 
or  disposed  of  and  applied,  having  been  married  with 
the  previous  consent  of  my  said  daughter,  if  living,  and,  if  dead, 
of  my  trustees  or  trustee  for  the  time  being,  leaving  lawful  is- 
sue, then  my  will  is  and  I  do  declare  and  direct  that  the  legacy 
or  respective  legacies  of  him,  her  or  them  so  dying  and  leaving 
lawful  issue,  having  been  married  with  such  consent  as  aforesaid, 
shall  go  and  be  paid,  assigned  and  transferred  unto  and  equally 
between  and  among  the  respective  issue  of  each  of  the  lepcatees 
so  dying,  when  and  so  soon  as  they  can,  by  law,  give  good  and 
effectual  discharges  for  the  same.  Provided  also  and  my  will  is 
that,  if  any  one  or  more  of  them  the  said  Thomas  Fry,  the 
younger,  William  Hough  Fry,  Bebecca  Fry,  Elizabeth  Ann  Fry, 
Sarah  Fry,  and  Frances  Fry,  shall  die  without  leaving  issue,  or 
leaving  any,  but  having  been  married  without  such  consent  as 
aforesaid,  before  he,  she  or  they,  shall  attain  his,  her  or  their  age 
or  ages  of  twenty -five  years  respectively,  then  the  share  or  shares 
of  him,  her  or  them  so  dying  as  last  aforesaid,  or  so  much  there- 
of as  shall  not  have  been  paid  to  him,  her  or  them  so  dying  as 
^ast  aforesaid,  or  so  much  thereof  as  shall  not  have  been  paid 
to  him,  her  or  them,  or  disposed  of  for  his,  her  or  their  prefer- 
ment or  advancement  in  the  world,  shall,  from  time  to  time, 
go,  accrue  and  belong  to  and  vest  in  the  survivors  and  sur- 
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vivor  or  others  and  other  of  thera,  in  equal  parte,  shares  and  pro- 
portions, and  be  paid  or  assigned  and  transferred  to  them,  him 
or  her,  or  be  disposed  of  and  applied  for  their,  his  or  ber  pre* 
ferment  and  advancement  in  the  world,  at  sach  time  and  times 
and  in  such  manner  and  form  as  hereinbefore  mentioned  and  ex« 
pressed  touching  their,  his  or  her  original  legacies  or  legacy :  and 
upon  this  further  trust  that  they,  the  said  trustees,  do  and  shall,  in 
the  meantime  and  until  the  said  respective  legacies  or  shares  of 
the  said  Thomas  Fry,  the  younger,  William  Hough  Fry, 
[*221]  ^'Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Fran- 
ces Fry,  or  of  the  issue  of  any  of  them  dying  as  afore- 
said, of  and  in  the  said  trust-moneys,  shall  become  payable,  as- 
signable or.  transferable  to  them  respectively,  or  be  sooner  paid 
to  them  or  applied  or  disposed  of  for  their  respective  preferment 
or  advancement  ns  aforesaid,  pay,  apply  and  dispose  of  the  divi- 
dends, interest  and  annual  produce  thereof,  or  any  part  or  parts 
thereof,  for  or  towards  their  respective  maintenance  and  educa- 
tion, in  such  manner  as  my  said  daughter,  while  living,  and  ray 
said  other  tustees  or  trustee  after  her  death,  shall,  in  their,  her 
or  his  discretion,  think  fit.  And  upon  trust,  as  to  and  concern- 
ing the  sum  of  1,0002.  three  per  cent,  consolidated  bank  annui- 
ties, other  part  of  the  said  sum  of  25,0002.  of  like  annuities, 
that  they,  my  said  trustees,  shall  and  do  pay  the  dividends  of 
the  said  sum  of  1,00021  three  per  cent,  annuities,  to  Thomas 
Hider,  during  his  natural  life,  and,  from  and  after  his  deoeasei 
shall  and  do  pay  the  dividends  of  the  said  sum  of  1,0002.  three 
per  cent,  annuities,  to  Mary,  the  now  wife  of  the  said  Thomas 
Hider,  during  her  natural  life,  if  she  shall  so  long  continue  a 
widow  sole  and  unmarried ;  and,  from  and  after  the  decease  of 
the  survivor  of  them  the  said  Thomas  Hider  and  Mary  his  wife, 
or  second  marriage  of  the  said  Mary,  which  shall  first  happen, 
shall  and  do  pay,  assign  and  transfer  the  said  sum  of  1,0002. 
three  per  cent,  annuities  unto  Thomas  Hider  the  younger,  the 
son  of  the  said  first- named  Thomas  Hider,  if  be  shall  be  then 
living,  to  and  for  his  own  use  and  benefit ;  but  if  the  said  Thomas 
Hyder,  the  son,  shall  be  then  dead,  then  my  said  trustees  shall 
stand  possessed  p{  the  said  sum  of  1,0002L  three  per  cent,  annui* 
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ties,  for  the  use  and  benefit  of  the  said  Bebeoca  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry  and  Frances  Fry,  in  such  and  the 
same  ^manner,  and  subject  to  the  same  rules,  conditions  [*222] 
and  contingencies  as  are  hereinafter  mentioned  and  con- 
tained respecting  the  sum  of  2,000i  of  like  annnities,  after  my  said 
daughter's  decease."  The  will  then  declared  trusts  of  l,000i  three 
per  cent  consolidated  bank  annuities,  other  part  of  the  25,0002'. 
like  annuities,  for  William  Scott  tbe  elder,  for  life,  and,  after  his 
decease,  for  his  son  William  S«ott,  the  younger,  and  directed  the 
trustees,  after  the  decease  of  the  survivor  of  them,  to  transfer  the 
1,0001  three  per  cent,  annuities,  to  Jane,  the  wife  of  Francis 
Jones,  the  daughter  of  William  Scott  the  younger.  It  then  pro- 
ceeded as  follows:  "  And  upon  trust,  as  to  and  concerning  the 
sum  of  11,000/.  three  per  cent,  consolidated  bank  annuities,  resi- 
due of  the  said  sum  of  25,000/.  of  like  annuities,  and  all  and 
every  the  rest,  residue  and  remainder  of  my  personal  estate  and 
effects  of  what  nature  or  kind  soever  and  wheresover,  that  they, 
my  said  trustees,  shall  and  do  pay  the  dividends  of  the  said 
sum  of  ll,000i  three  per  cent,  annuities,  and  the  dividends,  in- 
terest, and  annual  proceeds  of  the  said  residue  of  my  personal 
estate  and  effects,  to  my  said  daughter,  Elizabeth,  during  her  nat- 
ural life,  and  from  and  after  her  decease,  then  upon  trust,  as  to 
and  concerning  the  sum  of  8)000/1  three  per  cent,  consolidated 
bank  annuities,  part  of  the  said  sum  of  11,000/.  of  the  like  an- 
nuities, that  my  said  trustees  shall  and  do,  from  such  the  decease 
of  my  said  daughter,  pay  the  dividends  of  the  said  sum  of 
8,000/.  three  per  cent,  annuities,  unto  the  said  Thomas  Fry, 
the  elder,  and  Elizabeth  his  now  wife,  and  the  survivor  of 
them,  during  their  joint  natural  lives  and  the  life  of  such  sur- 
vivor, and  shall  and  do,  after  the  decease  of  the  survivor  of  them, 
my  said  daughter,  the  said  Thomas  Fry,  the  elder,  and  Elizabeth 
his  wife,  stand  possessed  of  and  interested  in  the  said  sum  of 
8,000/1  three  per  cent  annuities  in  trust  for  all  and 
*every  the  child  and  children  of  the  said  Thomas  Fry  [*228] 
the  elder,  and  Elizabeth  his  wife,  (other  than  and  ex- 
cept the  said  Thomas  Fry  the  younger,  William  Hough  Fry, 
fiebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry,  and  Frances  Ffy,) 
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if  more  than  one,  equally  to  be  divided  between  them,  share  and 
share  alike,  the  share  or  respective  shares  of  such  child  or  chil- 
dren to  become  vested  interests  in  and  to  be  paid,  assigned  and 
transferred  to  them  respectively  as  and  when  they  shall  attain 
their  respective  ages  of  twenty-five  years.  Provided  always  that, 
in  case  any  one  or  more  of  such  children  shall  depart  this  life 
before  his,  her  or  their  share  or  respective  shares  of  and  in  the 
said  last-mentioned  trust^moneys  and  premises  shall,  pursuant  to 
the  trusts  of  this  my  will,  become  vested  and  payable,  having 
been  married  with  the  previous  consent  of  my  said  trustees, 
leaving  lawful  issue,  then  my  will  is,  and  I  do  declare  and  direct^ 
that  the  share  or  shares  of  him,  her,  or  them  so  dying  and  leav- 
ing lawful  issue,  having  been  married  wixh  such  consent  as  afore* 
said,  shall  go  and  be  paid,  assigned  and  transf<»-red  unto  and 
equally  between  and  among  the  respective  issue  of  ench  of  them 
so  dying,  when  and  so  soon  as  they  can,  by  law,  give  good  and 
effectual  discharges  for  the  sarne :  provided  also,  and  my  will  is 
that,  if  any  one  or  more  of  such  children  shall  die  without  leav- 
ing lawful  is8ue,  or  leaving  any,  but  having  been  married  with- 
out such  consent  as  aforesaid,  before  he,  she,  or  they  shall  attain 
his,  her,  or  their  age,  or  ages  of  twenty-five  years  respectively, 
then  the  share  or  shares  of  him,  her,  or  them  so  dying,  as  last 
aforesaid,  shall,  from  time  to  time,  go,  accrue,  and  belong  to,  and 
vest  in  the  survivors  and  survivor,  or  others  and  other  of  them, 
in  equal  parts,  shares  and  proportions,  and  be  paid,  or  assigned 
and  transferred  to  them,  him,  or  her,  at  such  time  and  times,  and 

in  such  manner  and  form  as  is  hereinbefore  mention- 
(*224J     ed  and  expressed  touching  their,  *his  or  her  original 

share  or  shares :  And  upon  this  further  trust,  that  they 
the  said  trnstees  do  and  shall,  in  the  meantime,  and  until  the 
said  respective  shares  of  the  ^d  child  or  children  of  the  said 
Thomas  Fry  and  Elizabeth,  his  wife,  of  and  in  the  said  sum  of 
8,0002.  three  per  cent  annuities,  shall  become  payable,  assign- 
able, or  transferable  to  them  respectively,  pay,  apply,  and  dis- 
pose of  the  dividends,  interest,  and  annual  produce  thereof,  or 
any  part  or  parts  thereof,  for  or  towards  thdr  reqieotive  maia- 
teiaanee  mad  education,  in  such  manner  m  myjuM  timtm^jehdj^ 
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in  their  or  his  discretion,  think  fit:  And  upon  further  trust  that, 
in  case  all  and  every  such  child  or  children  of  the  said  Thomaa 
Fry  and  Elizabeth  his  wife,  (other  than  and  except  as  aforesaid,) 
shall  happen  to  die  before  any  of  their  shares  of  and  in  the  said 
sum  of  8,000/.  three  per  cent,  annuities,  shall  become  payable, 
and  without  leaving  issue  to  whom  the  same  shall,  according  to 
the  trusts  of  this  my  will,  become  payable,  then  my  said  trustees 
shall  and  do  stand  possessed  of  and  interested  in  the  same  sum 
of  8,000/.  three  per  cent,  annuities,  in  trust  for  the  said  Thomas 
Fry  the  younger,  William  Hough  Fry,  Rebecca  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry  and  Frances  Fry,  equally  tx)  be  divided  be- 
tween them,  share  and  share  alike,  and  to  be  paid,  assigned,  and 
transferred  to  them  in  like  manner,  ami  at  the  same  time  or  times, 
and  to  be  subject  to  the  like  accruer  and  benefit  of  survivorship^ 
and  the  like  descent  to  the  lawful  issue  of  such  as  shall  die  under  the 
age  of  twenty-five  years,  and  under  the  like  conditions  and  re- 
strictions, and  with  like  power  to  apply  the  dividends  thereof  in, 
*  for  and  towards  their  respective  maintenance  and  education,  and, 
nn  all  other  points  and  respects,  under  and  subject  to  the  same 
rules,  regulations,  conditions  and  restrictions  as  are  hereinbefore 
mentioned  and  contained  in  relatioo  to  the  sum  of 
*12,000Z.  three  per  cent  annuities  hereinbefore  given  [*22&] 
and  bequeathed  to  or  in  trust  for  them,  so  far  as  the 
same  phall  be  then  applicable  to  them :  And  upon  trust,  after 
such  the  decease  of  my  said  daughter,  that  my  said  trustees  shall 
and  do  stand  possessed  of  and  interested  in  the  sum  of  2,0002^ 
three  per  cent  consolidated  bank  annuities,  other  part  of  the 
said  sum  of  11,000L  of  the  like  annuities,  in  trust  for  the  said 
Bebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry,  and  Frances  Fry, 
equally  to  be  divided  between  them,  share  and  share  alike,  and 
to  be  paid,  assigned  and  transferred  to  them  in  like  manner  and 
at  the  same  time  and  times,  and  to  be  subject  to  the  like  accruer 
and  benefit  of  survivorship  among  them,  and  the  said  Thomas 
Fry  the  younger,  and  William  Hough  Fry,  and  the  like  descent 
to  the  lawful  issue  of  such  <^  them  as  shall  die  under  the  said 
age  of  twenty-five  years,  and  under  the  like  provisions  and  re- 
striolions,  and  with  like  pow^r  to  hfflj  the  dividends  thereof  io. 
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for  anil  towards  their  respective  maintenanoe  and  education,  and, 
in  nil  other  points  and  respects,  under  and  subject  to  the  same 
rules,  regulations,  conditions  and  restrictions  as  are  hereinbefore 
mentioned  and  contained  in  relation  to  the  said  sum  of  12,0002. 
three  per  cent  annuities  hereinbefore  givea  and  bequeathed  to 
or  in  trust  for  the  said  Thomas  Fry  the  younger,  William  Hough 
Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry,  and  Frances 
Fry,  so  far  as  the  same  shall  be  tlien  applicable  to  this  present 
bequest.  And  upon  trust,  as  to  and  concerning  the  sum  of 
6,000d  three  per  cent  consolidated  bank  annuities;  residue  of 
the  said  sum  of  11,00M.  of  the  like  annuities,  that  my  said  trus- 
tees shall  and  do,  from  such  the  decease  of  my  said  daughter, 
pay  the  dividends  of  the  said  sum  of  6,000^  three  per  cent,  an- 
nuities unto  my  said  nephew,  John  Boghurst,,  during 
[*226]  his  natural  life,  and  from  and  *aft6r  the  decease  of  the 
survivor  of  them  my  said  daughter  Elizabeth,  and  neph- 
ew John  Boghurst,  then  upon  trust,  as  to  and  concerning  the 
said  sum  of  6,000i  three  per  cent,  consolidated  bank  annuities,' 
and,  after  the  decease  of  my  said  daughter  Elizabeth  only,  as  to 
and  concerning  the  said  residuum  of  my  personal  estate  and 
effects,  that  my  said  trustees  shall  and  do  pay  the  dividends  of 
the  said  sum  of  6,00M.  three  per  cent  annuities,  and  the  divi- 
dends, interest  and  annual  proceeds  of  the  said  residuum  of  my 
personal  estate  and  effects,  to  my  said  nephew,  Richard  Boghurst, 
during  his  natural  life;  and,  from  and  after  his  decease,  then,  upon 
trust  that  my  said  trustees  shall  and  do  stand  possessed  of  and  in- 
teresteil  in  the  said  sum  of  6,00021  three  per  cent  annuities,  and 
ilie  said  residuum  of  my  personal  estate  and  effects,  in  trust  for  all 
and  every  the  child  and  children  lawfully  begotten  of  my  said 
nephew,  Richard  Boghurst,  equally  to  be  divided  between  them, 
if  more  than  one,  share  and  share  alike,  the  share  or  respective 
shares  of  such  child  or  children  to  become  vested  interests  in, 
and  to  be  paid,  assigned  and  transferred  to  him,  her  or  them  re- 
f)ect]vely  as  and  when  he,  she  or  they  shall  attain  his,  her  or  their 
age  or  respective  ages  of  twenty-one  years,  and  the  dividends, 
interest  and  annual  proceeds  of  his,  her,  or  their  expectant  share 
or  respective  aharefl,  of  and  in  the  said  last-mentioned  trust  mQ- 
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neys  and  premiaes  or  aay  part  thereof,  to  be,  iu  the  meantime 
«Dd  ttQtil  the  same  eball  become  payable,  assignable  or  transfer- 
able to  him,  her  or  them  respectively,  paid,  applied  and  disposed 
of  for  or  towards  the  maintenance  and  edacation  of  such  child 
or  children  respeotively,  in  such  manner  as  my  said  trustees  shall, 
in  their  or  his  discretion,  think  fit ;  but,  in  case  of  the  death  of 
my  said  nephew,  Bichard  Boghurst,  without  leaving 
iawful  issue  who  shall  live  to  ^attain  the  said  age  of  [*227] 
(wentyK>ne  years,  then,  upon  trust,  that  my  said  trustees 
shall  and  do,  from  and  after  such  the  deceit  of  my  said  nephew 
fiichapd  Boghurst  and  failure  of  issue  as  last  aforesaid,  pay  the 
divideada,  interest  and  annual  proceeds  of  the  said  residuum  of 
my  personal  ostate  and  effects  to  my  said  nephew,  John  Bog- 
hufs^  during  his  natural  life;  and,  from  and  after  the  decease 
of  the  survivor  of  them  my  said  daughter  and  nephews,  John 
Bogharst  and  Bichard  Bpghurst,  and  &ilure  of  issue  of  the  said 
Bichard  Boghurst  as  aforesaid,  then,  upon  trust,  that  my  said 
Irustees  shall  and  do  stand  possessed  of  and  intei^ted  in  the  said 
earn  of  6,000iL  three  per  cent,  annuities,  and  the  said  residuum  of 
my  peisonal  estate  and  effects,  and  the  stocks,  funds  and  securities 
in  or  upon  which  the  same  shall  be  invested,  in  trust  for  all  and 
every  the  children  of  the  said  Thomas  Fry  the  elder  and  Eliza- 
beth his  now  wife,  bom  or  hereafter  to  be  born,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to  be  paid,  as- 
signed and  transferred  to  them  at  their  several  and  respective 
ages  of  twenty-five  years,  and  to  be  subject  to  the  like  accruer 
and  benefit  of  survivorship  among  all  of  them,  and  like  descent 
to  the  lawful  issue  of  such  of  them  as  shall  die  under  the  said 
age  of  twenty-five  years,  and  under  the  like  conditions  and  re- 
strictions, and  with  like  power  to  apply  the  dividends,  interest 
and  annual  proceeds  thereof  in,  for  and  towards  their  respective 
maiatenance  and  education,  and,  in  all  other  points  and  respects, 
under  and  subject  to  the  same  rules,  regulations,  conditions  and 
restrictions  as  are  hereinbefore  mentioned  and  contained  in  rela- 
tion to  the  several  legacies  hereinbefore  given  and  bequeathed 
to  or  in  trust  for  the  said  children  respectively,  so  far  as  the  same 
iball  be  thee  applicable  to  this  present  bequest"  The  will  then 
Vol.  Xn.  18 
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gave  the  testator's  real  estates  to  his  daughter,  Eliam* 
[^28]    beth  Boghnrst,  for  life,  with  remaindef  to  *hi8  nepheW| 

Bichard  Boghorst,  for  life,  with  remainder  to  the  diil- 
dren  of  the  latter  as  tenants  in  oommon  in  fee^  and,  for  want  or 
in  default  of  such  issue/to  the  testators  nephew,  John  Boghnrst^ 
for  life,  with  remainder  to  the  trustees,  in  trust  to  sell  and  to 
stand  possessed  of  the  proceeds  upon  the  same  trusts  and  U8e% 
and  for  the  ose  and  benefit  of  the  same  persons,  in  the  same  pro- 
portions, and  to  pay,  assign,  transfer  and  dispose  of  the  same  «l 
the  same  times  and  in  the  like  manner  as  he  had  thereinbefofa 
or  thereinafter  directed  in  respect  to  the  residuum  of  bis  pevsonal 
estate,  or  such  of  them  as  were  then  existing  and  capable  of 
taking  effect:  Anc|^  it  declared  that,  in  case  any  person  or  pei^ 
sons  to  or  in  trust  for  whom  or  for  whose  benefit,  any  deyise  wr 
bequest  to  take  effect  in  remainder  or  reversion  or  upon  any 
contingency  was  made  and  contained  in  the  will)  should  seU^ 
mortgage  or  incumber,  or  treat  or  agree  for  the  selling,  mort- 
gaging or  incumbering  his,  her  or  their  right,  title,  estate  or  »- 
terest  in  or  to  any  such  deyise  or  bequest,  or  the  benefit  there- 
of, or  any  part  thereof,  while  the  same  should  eontinue  to  be  in 
remainder  or  reversion  or  contingent,  and  before  the  same  should 
take  effect  in  possession,  then  all  the  devises  and  bequests  there- 
by made  to  or  in  trust  for  such  person  or  persons,  should  cease 
and  be  void,  as  if  he,  she,  or  they  were  dead. 

The  testator  made  seven  oodioils,  each  of  which  he  directed  ta 
be  taken  as  part  of  his  will. 

The  firsts  which  was  dated  the  10th  of  February,  1810,  after 
reciting  that  the  testator  had,  by  his  will,  bequeathed  certain 
legacies,  stocks,  or  sums  of  money  to  or  for  the  use  or  benefit  ot 

Thomas  Fry  the  younger,  William  Hough  Fry,  Bebecca 
[*229]    Fry,  Elizabeth  Ann  Fry,  *Sarah  Firy  and  Frances  Fry, 

and  had  authorized  the  trustees  of  his  will,  during  the 
lifetime  and  at  the  desire  of  his  daughter  Elizabeth,  to  pay  the 
same  legacies^  stock  or  sums  of  money,  or  part  thereof,  to  ^em, 
the  said  Thomas  Fry  the  younger,  W.  H.  Fry,  Bebecca  Fry, 
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Eliaabeth  Ann  Fry,  Sarah  Fry  and  Franoes  Fry  respectively,  or 
diapoee  of  and  apply  the  same  for  their  preferment  or  advanoe- 
ment  in  the  world  before  their  attaining  their  i^ges  of  twenty- 
five,  revoked  the  authority  given,  by  the  will,  to  the  trostees,  to 
pay  to  Thomas  Fry  the  yoanger,  William  Hoagh  Fry,  Bebeoea 
Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Franoes  Fry,  or  to  ^)- 
ply  for  their  benefit,  the  principal  of  the  legacies  given  to  them 
by  the  will  before  those  l^tees  should  attain  their  respective 
ages  of  twenty-five  years^  and  directed  that  their  legacies  should 
vest  and  be  payable,  assignable  and  transferable  to  them  as  if 
no  such  authority  were  contained  in  the  will.  The  codicil  then 
gave  to  the  trustees  the  sum  of  4001  consols,  upon  trust  to  pay 
tiie  dividends  to  Thomas  Hider,  for  his  life,  in  addition  to  the 
bequests  made  to  or  in  trust  for  him  by  the  will,  and^  after  his 
decease,  upon  trust  to  stand  possessed  of  the  capital  in  trust  for 
Bebecca  EVy,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry. 
and  to  assign  and  transfer  the  same  to  them,  in  equal  parts^ 
shares  and  proportions^  and  at  the  same  time  and  times,  and  un* 
der  the  like  ruleSi  regulations,  conditions  and  restrictions,  in  all 
nspects,  as  were  contained,  in  the  will,  in  relaticm  to  their  sev- 
eral  and  respective  shares  of  the  12,0001  three  per  cent  bank 
annuities  thereby  bequeathed  to  theoL 

The  second  codicil,  which  was  dated  the  28d  of  July,  1810, 
directed  the  trustees  of  the  will  to  stand  seised  of  certain  parts 
of  the  testator's  real  estates,  after  the  death  of  Elizabeth 
Boghurst,  to  the  use  of  Thomas  Fry  the  *elder  and  Eliz-  [*280] 
abeth  his  wife  for  their  lives  and  the  life  of  the  survivor ; 
with  remainder  to  the  use  of  a  trustee  for  600  years,  and,  subject 
thereto^  to  the  use  of  the  eldest  child  of  Thomas  and  Elizabeth 
Fry  who  should  be  living  at  the  decease  of  his  or  her  surviving 
parent,  in  fee.  The  trusts  of  the  term  of  600  years  were  for 
raising  1001  for  each  of  the  younger  children  of  Thomas  and 
Elizabeth  Fry  who  should  be  living  at  the  last-mentioned  time^ 
and  paying  the  same  to  them  at  their  ages  of  twenty-<Hiei 

The  thud  oodicU,  which  was  dated  the  12th  of  August^  IBIS; 
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gave  to  Elizabeth  Boghnrst  absolutely,  all  the  testator's  ready 
money,  goods,  chattels  ana  personal  estate  (except  his  capital 
stock  and  money  in  he  fonds)  subject  to  the  payment  of  his  fane- 
tal  and  testamentary  expenses  and  debts,  and  the  legacies  there- 
in mentioned.  It  then  devised  certain  parts  of  the  testator's  real 
leetates  to  the  trustees,  (subject  to  the  estate  for  life  deyised,  by 
the  will,  to  or  in  trust  for  Elizabeth  Boghurst,)  to  the  use  of 
Thomas  Fry  the  elder  and  Elizabeth  his  wife,  for  their  lives,  and, 
after  their  decease,  in  trust  to  sell  and  to  stand  possessed  of  the 
proceeds,  in  trust  for  all  and  every  of  the  children  of  Thomas  and 
Elizabeth  Fry  begotten  or  to  be  begotten  (except  Thomas,  Wil- 
liam Hough,  Bebeooa,  Elizabeth  Ann,  Sarah  and  Frances  and 
their  issue,)  as  should  be  living  at  the  decease  of  the  survivor  of 
Thomas  and  Elizabeth  Fry,  and  the  issue  of  such  of  them  as 
should  be  then  dead  leaving  issue,  equally  to  be  divided  between 
them,  per  stirpes^  and  not  per  capita^  share  and  share  alikoi  and 
to  be  paid  to  them  respectively  as  and  when  they  should  respei> 
tively  attain  the  age  of  twenty-one  years,  with  benefit  of  survivoiv 

ship  amongst  them  in  case  any  one  or  more  of  them  should 
['^l]    die,  under  the  age  of  twenty-one  years,  *after  the  decease 

of  Thomas  and  Elizabeth  Fry ;  the  surviving  and  accru- 
ing share  or  shares  to  be  paid  and  divided  in  the  same  manner 
and  at  the  same  age  and  time  as  the  original  shares ;  and  the  in- 
come, in  the  meantime,  to  be  applied  for  their  maintenance^  edu- 
cation and  advancement,  if  the  trustees  should  think  fit. 

The  fomrth  codicil,  which  was  dated  the  18th  of  July,  1816, 
revoked  all  the  legacies  and  bequests  by  the  will  given  to  or  in 
trust  for  William  Hough  Fry,  and  directed  the  trustees  to  stand 
possessed  thereof  in  trust,  for  his  sisters^  Bebecea  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry,  and  Fninces  Fty,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  and  to  be  payable,  assignable 
and  transferable  to  them  at  the  same  times,  and  under  the  like 
tules,  regulations,  conditions  and  restriotioos  as  were  contained 
in  the  Will  or  any  foUMr  codicil  theieto,  in,  idalion  to  their 
shares  of  the  12,0001  consols. 
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The  fifth  oodicil,  which  was  dated  the  28d  of  December,  1815, 
after  recitiDg  that  the  testator  had,  by  his  will,  given  to  or  in 
teust  for  Bebeoca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Fran- 
ees  Fry,  the  sum  of  1,600/.  consols  apiece,  such  legacies  to  be- 
come vested  in  and  to  be  paid  and  assigned  to  them  respectively 
at  their  respective  ages  of  twenty -five  years,  or  be  sooner  applied 
for  their  preferment  or  advancement,  and  with  sundry  other  pro- 
viaons  concerning  the  same,  ratified  and  confirmed  the  said  be- 
fuests  and  the  several  provisions  contained  in  the  will  or  any 
former  codicil  thereto  respecting  the  same:  and,  after  reciting 
that  the  testator  had,  by  his  will  and  some  former  codicil  or  co- 
dicils thereto,  given  sundry  other  legacies,  stock  or  sums  of  mo- 
ney and  shares  and  interest  in  his  property,  to  or  in  trust  for  the 
same  persons,  it  declared  that  all  such  legacies,  stock  or 
sums  of  money,  *and  share  or  interest  in  the  testator's  [^^2} 
property  (other  than  the  legacies  of  1^600/.  stock  apiece,) 
whether  to  take  effect  immediately  after  his  decease  or  after  the 
extinction  of  any  antecedent  interests  therein,  should,  after  the 
exitnction  of  all  such  antecedent  interests,  vest  in  the  trustees, 
in  trust  to  pay  the  income  thereof,  in  equal  fourth  parts,  to 
Bebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry, 
for  their  lives,  for  their  separate  use,  and,  after  their  respective 
deceases,  upon  trust  to  pay,  assign  and  transfer  the  capital,  in 
equal  fourth  parts,  unto  their  respective  children,  who  should 
attain  twenty -one,  being  sons,  or  attain  that  age  or  be  married, 
being  daughters,  equally  to  be  divided  between  them ;  and  in 
case  any  of  them  should  die,  without  leaving  any  such  sons  or 
daughters^  then  upon  trust,  to  pay  the  income  of  the  fourth 
parts  of  those  so  dying  to  Thomas  Fry  and  Elizabeth  his  wife 
and  the  survivor  of  them,  and,  after  the  decease  of  the  survivor, 
to  pay,  assign  and  transfer  the  principal  to  all  and  every  the 
ehildren  of  Thomas  Fry  and  Elizabeth  his  wile,  except  Thomas 
Fry  the  younger,  Bebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry, 
and  Frances  Fry,  equally  to  be  divided  between  them,  if  more 
than  one,  and,  if  but  one,  then  the  whole  to  such  one,  and  to 
and  for  their,  his,  or  her  own  use  and  uses ;  the  share  or  respeo* 
tive  shares  of  such  child  or  children  to  become  a  vested  interest 
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or  vested  interests  in,  and  to  be  paid,  assigQed  and  transferred 
to  him,  her  or  them  respectively  when  and  as  he,  she  or  they 
should  attain  his,  her  or  their  age  or  respective  ages  of  twen^* 
five  years :  provided  that,  in  case  any  one  or  more  of  such  chil- 
dren  of  Thomas  Fry  and  Elizabeth  his  wife,  except  as  aforesaid, 
should  die  before  their  shares  iu  the  last-mentioued  trust  premi* 
ses  should  become  vested  and  payable  leaving  issue,  then  their 
shares  should  be  paid,  assigned  and  transferred  to  their  issue 

respectively,  as  soon  as  they  could  give  good  discharges 
[^88]    for  the  same ;  but  *if  any  of  such  children  should  die 

without  leaving  issue  and  under  the  age.  of  twenty-five^ 
then  that  their  shares  should  go  to  the  survivore  of  them  pro- 
vided  that  the  iuoome  of  the  expectant  shares  of  minors  under 
that  codicil,  should  be  appplied  for  their  maintenance  and  edn^ 
cation  until  their  shares  should  become  payable. 

The  sixth  codicil,  which  was  dated  the  22d  of  May,  1816| 
after  reciting  that  the  testator  had^y  his  will  and  the  preceding 
codicil,  given  to  or  in  trust  for  Bebecca  Fry  (who  had  then  be- 
come the  wife  of  Michael  Comport)  1,600/.  consols,  to  become 
vested  in,  and  to  be  paid,  assigned,  and  transferred  to  her  at  her 
age  of  twenty-five,  revoked  that  bequest,  and  gave  the  1,500£. 
consols,  to  the  trustees,  upon  certain  trusts  for  the  benefit  of 
William  Hough  Fry. 

The  seventh  codicil,  which  was  dated  the  18th  of  April,  1817, 
after  reciting  that  the  testator  had,  by  his  will,  bequeathed  8,0001 
consols  to  or  in  trust  for  Thomas  Fry  the  younger,  to  become 
vested  in,  and  to  be  paid,  assigned  and  transferred  to  him  at  his 
age  of  twenty-five,  revoked  that  bequest  and  bequeathed  that 
sum  to  the  trustees,  in  trust  to  pay  Ihe  income  of  a  pan  <^  it  to 
Thomas  Fry  the  younger,  and  the  income  of  the  remainder  to 
Thomas  Fry  the  elder  and  Elizabeth  his  wife,  and,  after  the  de* 
cease  of  those  three  persons,  to  pay,  assign  and  transfer  the 
8,000L  consols  to  Ann  Fry,  Mary  Fry,  Charlotte  Fry,  Emily 
Fry  and  Charles  Fry,  five  of  the  children  of  Thomas  Fry  the 
elder,  or  such  of  them  as  should  be  living  on  the  happening  of 
those  respective  events,  equally  to  be  divided  between  them. 
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The  testator  died  on  the  Ist  of  Jaly,  1818,  leaving  his  dangh* 
ter  Elizabeth  Bc^hurst  his  heir  at  lav  and  sole  next  of 
*kin.  Thomas  Fiy  the  elder  and  Elizabeth  his  wife  had  [^284] 
eleven  children,  namelj,  Rebecca,  Elizabeth  Ann,  Tho- 
mas, William  Hough,  Sarah,  Frances,  Ann,  Mary,  Charlotte, 
I^ily  and  Charles:  eight  of  them  were  living  at  the  date  of  the 
will :  the  other  three  were  born  afterwards;  and  all  of  them 
survived  the  testator.  Some  of  them  married,  after  the  testa- 
top's  decease,  with  the  consent  required  by  the  will,  and  had 
issue.  In  1818,  the  plaintiffs  were  appointed  trustees  of  the 
will  and  codicils  in  the  place  of  Philip  and  Bichard  Boghurst. 
Those  two  persons  afterwards  died ;  the  latter  of  them  never  had 
any  issua  John  Boghurst^  the  other  nephew  of  the  testator, 
died  in  1840.  The  testator's  personal  estate  not  specifically  be* 
queathed,  was  exhausted  in  paying  his  funeral  and  testamentary 
expenses,  debts  and  pecuniary  legacies;  and  his  real  estates  re- 
mained  unsold. 

Elizabeth  Boghurst  (who  was  the  only  acting  executrix  of 
the  will  and  codicils)  died  on  the  4th  of  May,  1820.  By  her 
will,  dated  the  10th  of  December,  1819,  after  giving  certain  lega- 
cies, she  bequeathed  all  the  residue  of  her  real  and  personal  es- 
tate to  Rebecca,  the  wife  of  Michael  Comport,  her  heirs,  execu- 
tors, &c.,  and  appointed  Michael  Comport  and  Francis  Cobb 
Austen  her  executors. 

The  bill  was  filed  against  Francis  Cobb  Austen  and  Elizabeth 
Fry,  (who  had  survived  her  husband,  Thomas  Fry  the  elder,) 
and  also  against  the  children  and  grandchildren  of  the  two  last- 
named  persons.  It  prayed  that  the  trusts  of  the  will  might  be 
performed  under  the  direction  of  the  court ;  and  that  the  rights 
and  interests  of  all  parties  under  the  same  might  be  ascertained 
and  declared. 

«Mr.  BetheH  and  Mr.  Bird,  for  the  plaintiffs,  the  trustees    [*2S5] 
of  the  testator's  will  and  codicils: — ^The  questions  to  be 
decided  by  the  oourt^  relate  to  the  legacies  of  6^00021,  2,0002.,  and 
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1,0001  to  two  of  the  legacies  of  8,000/.  given  bj  the  will,  and  to 
the  legacy  of  4002^  giyea  by  the  first  codicil ;  and  also  to  the 
proceeds  to  arise  from  the  sale,  directed  by  the  will,  of  that  pari 
of  the  testator's  real  estates  which  is  not  comprised  in  any  of 
the  codicik. 

The  principal  objects  of  the  testator's  bounty,  were  the  cnil- 
dren  of  Thomas  Fry  the  elder  and  Elizabeth  bis  wife.  They 
had  eleven  children ;  eight  of  whom  were  born  at  the  date  of 
the  will,  and  three  afterwards.  All  of  them  attained  the  age  of 
twenty-five.  The  same  question  affects  all  the  legacies;  and 
that  is  whether  a  gift  to  children,  as  a  class,  to  vest  in  and  to  be 
paid,  assigned  and  transferred  to  them  as  and  when  they  shall 
attain  twenty-five,  is  not  too  remote :  and,  with  respect  to  the 
proceeds  of  the  sale  of  the  real  estates,  the  question  is  to  whom 
they  belong,  that  is,  what  part  of  the  will  and  codicils  contains 
the  disposition  of  the  testator's  residuary  personal  estate ;  for  he 
has  directed,  by  bis  will,  that  the  proceeds  of  the  sale  of  his  real 
estates,  shall  go  to  the  same  persons  and  in  like  manner  as  he 
had  thereinbefore  or  tbeinafter  directed  respecting  the  residue  of 
his  personal  estate. 

Three  legacies  of  8,0002L  are  given  by  the  will:  one  to 
Thomas  Fry  the  younger,  another  to  William  Hough  Fry,  and 
the  third  (which  is  not  affected  by  any  of  the  codidls)  is 
given,  in  trust,  after  the  decease  of  the  testator^s  daughter  Eliss* 
abeth  Boghurst  and  of  Thomas  Fry  the  elder  and  Eliaabeth  his 

wife,  for  all  the  children  of  Thomas  and  Elizabeth  Fry, 
[*286]    except  Thomas  the  ^younger,  William  Hough,  Bebeoca 

ElisBabeth  Ann,  Sarah  and  Frances,  equally  to  be  divi* 
ded  between  them,  share  and  share  alike,  the  shares  to  become 
vested  interests  in  and  to  be  paid,  assigned  and  trans&rred  to 
them  as  and  when  they  shall  attain  their  respective  ages  of 
twenty-five  years ;  and  provisions  are  made  for  the  events  of 
any  of  the  legatees  dying,  leaving  issue  or  not  leaving  issue,  be* 
fore  their  shares  become  vested  and  payable  j  and  also  for  their 
maintenance  and  education  until  their  dunes  become  payable^ 
assignable  or  transferable  to  them. 
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The  cyther  legacies  given  by  the  will,  to  which  we  how  pro- 
ceed to  call  the  attention  of  the  coart^  are  affected  bj  one  or 
more  of  the  codicils.  The  testator,  at  the  commencement  of  his 
will,  disposes  of  a  sum  of  12,0002.  consols,  part  of  a  sum  of 
26,0001  consols.  He  gives  8,0002.  apiece  to  Thomas  Fry  the 
yonnger,  and  William  Hough  Fry,  and  1,600L  apiece  to  Bebeo* 
ca,  Elizabeth  Ann,  Sarah  and  Frances  Fry,  making  in  the  whole 
12,0002.  consols ;  and  he  directs  the  sums  so  given  to  bec6me 
vested  interests  is,  and  to  be  paid,  assigned  and  transferred  to 
them  at  their  ages  of  twenty-five.  By  the  fourth  codicil,  he  re* 
vokes  the  legacy  of  8,0002.  given  to  William  Hough  Fry,  and 
gives  that  sum  to  Bebeoca,  Elizabeth  Ann,  Sarah  and  Frances  Fry 
equally,  share  and  share  alike,  and  to  be  payable,  assignable 
and  transferable  to  them  at  the  same  times  and  in  like  manner 
as  their  shares  of  the  12,0002.  consols.  By  the  6th  codicil,  the 
testator  directs  that  all  the  legacies,  stocks  or  sums  of  money 
and  shares  or  interest  in  his  property,  given  to  the  four  last 
named  ladies  (except  their  legacies  of  1,600^.  stock)  shall  be 
divided  into  equal  fourth  parts,  and  that  one  of  those  parts 
shall  be  in  trust  for  the  separate  use  of  each  of  them 
for  her  life,  and,  after  her  *death»  for  her  children ;  and,  [^87] 
if  any  of  them  die' without  leaving  a  son  who  attains 
twenty-one,  or  a  daughter  who  attains  that  age  or  marries,  then 
that  her  fourth  part  shall  be  in  trust  for  Thomas  Fry  the  elder 
and  Elizabeth  bis  wife,  for  their  lives  and  the  life  of  the  survi* 
vor,  and,  after  the  death  of  the  survivor,  in  trust  for  all  the  chil« 
dren  of  Thomas  and  Elizabeth  Fry,  except  Thomas  the  youn- 
ger, Bebecca,  Elizabeth  Ann,  Sarah  and  Frances,  equally ;  the 
shares  to  become  vested  interests  in,  and  to  be  paid,  assigned  and 
transferred  to  them  when  and  as  they  attain  twenty-five*  Thai 
direction  affeets  also  the  interestsof  Bebecca,  Elizabeth  Ann,  Sarah 
and  Frances  Fry,  in  the  1,0002.  and  2,0002.  given  by  the  will,  and 
in  the  4002.  given  by  the  first  oodicil. 

Next^  with  respect  to  the  6^0002.  consols.  That  sum  is  given, 
by  the  will,  after  the  deaths  of  the  testator's  daughter  Elizabeth^ 
and  of  his  nej^ws  John  and  Bichard  Boghursti  and  failure  of 
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issue  of  Bichard,  in  trust  for  all  the  children  of  Thomas  and 
Elizabeth  Fry,  born  or  thereafter  to  be  bom,  equally  to  be  di- 
vided between  them^  and  to  be  paid,  assigned  and  tranrferred  to 
them  at  their  ages  of  twenty-five.  If  that  trust  is  valid,  the  di- 
rection in  the  fifth  codicil  before  referred  to  will  affect  the  shares 
which  Bebeoca,  Elizabeth  Ann,  Sarah  and  Frances  Fry  take  un- 
der it 

Lsstly,  with  respect  to  the  moneys  to  arise  from  the  sale  of 
the  testator's  real  estates.  Those  moneys  are  given,  by  the  will, 
upon  the  same  trusts  and  in  like  manner  as  the  testator  had 
thereinbefore  or  thereinafter  directed  in  respect  of  the  residuum 
of  his  personal  estate.    Now,  in  the  preceding  part  of  his  will, 

he  had  given  the  residue  of  his  personal  estate  in  the 
[^88]    same  manner  as  the  6,0002.  ^consols ;  but  by  the  third 

codicil,  which  he  desires  may  be  taken  as  part  of  his 
will,  he  gives  the  residue  of  his  personal  estate  to  his  daughter ; 
for  he  gives  her  all  his  personal  estate  (except  his  capital  stock 
and  money  in  the  funds,)  after  payment  of  bis  debts,  funeral  and 
testamentary  expenses  and  legacies. 

Mr.  Hodgson  and  Mr.  BJarwood  for  Elizabeth  Fry,Elizabeth  Ann 
Simmonds,  late  Elizabeth  Ann  Fry,  and  her  children,  and  for 
Thomas  Fry,  Frances  Fry,  Ann  Wynne,  late  Ann  Fry,  Char- 
lotte Fry,  Emily  Fry,  and  Charles  Fry,(a)  and  for  the  personal 
representative  of  Mary  Bulmer,  late  Mary  Fry,  deceased. 

The  rule  in  construing  a  will  is  to  strive  to  put  such  an  inter- 
pretation upon  the  language  of  it  as  will  give  effect  to  the  testa- 
tor's intention.  That  rule  was  acted  upon  in  Builer  v.  Lowe.{b) 
There  the  bequest  was  to  children  of  the  testator's  nephews,  be- 
gotten and  to  be  begotten :  and  your  Honor  held  that  the  words, 
"  to  be  begotten,"  showed  only  that  the  testator  contemplated 
children  to  be  born  after  the  date  of  his  will  and  before  his 

(a)  Charlotte^  Emitj  and  Charles  were  bom  after  the  date  of  the  will,  bat  in  the 
teeutor*8  lifetime. 
iff)  Anie,  vol  X.  p.  817. 
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death ;  and,  conaeqaentlj,  that  the  bequest  was  good.  It  is  true 
that,  in  the  trust  expressed,  as  to  the  8,0002.,  in  favor  of  all  the 
children  of  Thomas  and  Elizabeth  Fry  except  the  six  named,  the 
testator  says  that  the  shares  of  those  children  are  to  become 
vested  interests  in,  and  to  be  paid  and  assigned  to  them  as  and 
when  they  shall  attain  twenty-five.  But  the  word,  "vest- 
ed,*^ is  a  word  of  ambiguous,  import;  it  may  mean 
^either  vested  in  interest  or  vested  in  possession.  In  [*289] 
the  maintenance  clause,  the  testator  dii'ects  the  trustees 
to  apply  the  whole  income  of  the  shares  of  the  children,  for  their 
maintenance  and  education,  in  the  meantime  and  until  their 
shares  shall  become  payable,  assignable  or  transferable  to  them, 
omitting  the  word  "  vested."  That  clause  is  sufficient  to  vest 
the  interest  in  the  shares :  Doey.  Ward.{a) — [The  Vioe-Chanod' 
lor:  When  do  you  say  that  the  shares  vested?] — ^At  the  testa- 
tor's death.  Where  a  bequest  has  been  held  to  be  too  remote, 
there  has  been  either  no  direct  gift,  or  no  person  to  answer  the 
description :  but  those  objections  do  not  apply  here ;  and,  be- 
sides, there  is  the  provision  for  maintenance. 

We  now  come  to  the  legacy  of  6,000?.  With  respect  to  that 
legacy,  the  testator  says :  "  In  trust  for  all  and  every  the  chil- 
dren of  the  said  Thomas  Fry  the  elder,  and  Elizabeth  his  now 
wife,  bom  or  hereafter  to  be  born,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  to  be  paid,  assigned  and  trans- 
ferred to  them  at  their  several  and  respective  ages  of  twenty* 
five  years,  and  to  be  subject  to  the  like  accruer  and  benefit  of  sur- 
vivorship among  all  of  them,  and  like  descent  to  the  lawful 
issue  of  such  of  them  as  shall  die  under  the  said  age  of  twenty* 
five  years,  and  under  the  like  conditions  and  restrictions,  and 
with  the  like  power  to  apply  the  dividends,  interest  and  annual 
proceeds  thereof,  Sn,  for  and  towards  their  respective  mainte- 
nance and  education,  and,  in  all  other  points  and  respects,  under 
and  subject  to  the  same  rules,  regulations,  conditions  and  res- 
trictions, as  are  hereinbefore  mentioned  and  contained  in  rela^ 

(a)  9  AdoL  ft  BU  682.    Sm  Judgment,  pi  604. 
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tion  to  the  several  legacies  hereinbefore  given  and  be* 
[^40]    ^queathed  to  or  in  trust  for  the  said  children  respeo- 

tively,  so  &r  as  the  same  shall  be  then  aipplicable  to  this  • 
present  bequest."  The  testator,  therefore,  means  to  put  the 
6,0002.  upon  the  same  footing  as  the  8,000/.,  but  he  does  not  say 
a  word  about  vesting ;  therefore,  the  irresistible  conclusion  is 
that  he  meant  to  postpone  the  enjoyment  and  not  the  vesting 
of  the  shares.  The  maintenance  clause^  too^  is  in  that  as  well  as 
the  other  gifts. 

Again,  the  testator,  in  a  subsequent  part  of  his  will,  pro- 
vides that,  in  case  any  person  to  or  in  trust  for  whom  or  for 
whoi^e  benefit  any  devise  or  bequest  to  take  effect  in  remainder 
or  reversion  or  upon  any  contingency,  is  contained  in  his  will, 
shall  sell,  mortgage,  or  incumber  h»  or  her  rights  title  or  interest 
in  or  to  any  such  devise  or  bequest,  while  the  same  oontinues 
to  be  in  remainder,  reversion  or  contingent  and  before  the  same 
shall  take  effect  in  possession,  then,  and  from  thenoefordi  all 
the  devises  and  bequests  to  or  in  trust  for  such  person,  shall 
cease,  determine  and  be  void  as.  if  Imi  or  sb^,i¥0i:e  dead, .  That 
proviso  evidently  shows  that  the  testator  contemplated  that  die 
shares  of  the  children  would  vest  in  interest  before  they  vested 
in  possession ;  and  that,  in  the  meantime,  the  children  might 
disappoint  his  intention  by  selling,  mortgaging  or  incumbering 
their  shares;  which  they  could  not  do  unless  their  shares 
were  vested  in  interest.  This  restraint  on  alienation,  coupled 
with  the  provision  for  maintenance,  and  the  words,  "  to  be  paid, 
assigned  and  transferred,"  prove,  irresistibly,  that  the  testator^ 
when  he  used  the  word  ^'  vested,"  meant  vested  in  possession. 

In  the  third  codicil,  where  the  testator  disposes  of  the  pro* 
ceeds  of  the  sale  of  part  of  his  real  estates  in  fiivor  (d 
[*241]  *the  children  of  Thomas  and  Eliasabeth  Fry  (except  the 
six  named)  who  should  be  living  at  the  decease  of  the 
survivor  of  Thomas  and  Elizabeth  Fry,  he  fixes  the  age  of 
twenty-one  as  the  time  of  payment.  This  shows  that  he  knew 
that  he  must  keep  within  the  line  of  perpetuity,  when  the  gift 
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was  to  be  suspended.  So  also,  in  the  fifth  codicil,  where  the 
parties  who  are  to  take  the  fourth  shares  of  his  daughters,  at 
their  deaths,  are  persons  who  are  to  come  into  esse  at  a  future 
period,  he  fixes  the  age  of  twenty-one  yeara  as  the  time  at  which 
they  are  to  become  entitled. 

The  distinctions  which  were  formerly  naade  between  the 
wovds^  "  at,  when,  and  if,''  are  now  all  given  up,  and  the  court 
*  will  go  as  fiiir  as  it  can,  to  hold  legacies  to  be  vested.  If  they 
are  given  at  a  future  time,  with  maintenance  in  the  meantime, 
all  that  is  suspended  is  the  enjoyment  1  Boper  on  Legacies, 
p.  484.  Fanereau  v.  tbnereau,{a)  Hwtk  v.  HoatJi,(b)  WahoU  r. 
HaBjic)  Lane  v.  Ghudge,{d)  Dodsan  v.  H(ay,{e) 

la  this  case,  the  words  in  which  the  children  of  Thomas  and 
BUflabeth  Fry  (except  the  six  named)  are  described,  are  very 
ambiguous :  they  may  mean  either  children  living  at  the  death, 
e»  ohildren  born  afi»r  the  death  of  the  testator.  In  the  one 
ease  they  take  vested  interest  at  the  death  of  the  testator,  and, 
in  the  other,  the  provision  for  maintenance  makes  them  take 
vested  interests  on  their  births.  In  Leake  v.  BoimsoniJ)  (which 
will  probably  be  cited  by  Mrs.  Comport's  counsel)  the 
gift  was  to  suck  child  or  children  as  should  ^attain  [*242] 
twenty-five :  consequently,  no  persons  answered  the  des- 
oription  until  they  attained  twenty«flve.  In  this  case,  however, 
the  words  may  be  satisfied  by  holding  that  they  comprise  such 
children  only  as  should  be  bom  at  the  testator's  death.  In 
Leetke  v.  Bobmaon^  too,  there  was  (as  Lord  Denman,  0.  J.,  ob- 
serves in  Doe  v.  Wairdy)  no  direct  gift^  but  only  a  direction  to  the 
trustees  to  pay  after  the  happening  of  the  event  Bat,  here, 
these  is  a  direct  gift  to  the  children.  In  BuU  v.  I\iiehardf{g) 
also,  the  individuals  who  were  to  take,  could  not  be  aeoer- 
tatned  until  they  attained  twenty-three.    That  case^  however, 

(i^SJMk.  eiS.  (<>8Bfaaa4M,BiModil 

f^)  2  Bnx  a  a  8.  (/)  2  Mer.  ses. 

(e)  IbUL  806.  ^)  1  Bom.  2ia 
((i)8yM.826. 
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has  been  considered  as  an  unsound  authority.  The  case  of 
Bkmd  v.  TTtZZuzmaXa)  in  which  Sir  J.  Leach,  M.  B.,  disapptovea 
of  BuU  y.  Pritekard,  is  an  authority  in  our  favor.  For,  in  this 
as  well  as  in  that  case,  the  shares,  in  many  instances,  are  not 
given  over,  simply,  on  the  children  dying  under  twenty-five, 
but  on  their  dying  under  twenty-five  without  leaving  issue :  and, 
as  Mr.  Justice  Patteson  observed,  in  Doe  v.  Wardj{b)  that  is  the 
key  to  all  the  cases  except  BuU  v.  Prikhard :  it  was  the  ground 
upon  which  Sir  John  Leach  decided  in  Bland  v.  WiUiama. 

Mr.  Sharpe^  for  William  Hough  Fry  and  Sarah  Graham,  late 
Sarah  Fry,  and  her  children : — ^The  ultimate  trust  declared  of 
the  8,00021  by  the  will,  is  for  a]l  the  children  of  Thomas  and 
Elizabeth  Fry,  except  the  six  eldest ;  therefore,  William  Houg^ 
and  Sarah  are  excluded  from  the  benefit  of  that  trust :  and  all 
that  I  have  to  contend  for,  relates  to  the  d,OOOL  and  the  proceeds 
of  the  sale  of  the  real  estates  directed  to  be  sold  by 
[^*248]  the  will,  which  are  not  comprised  in  any  *of  the  codicils. 
Those  proceeds  are  directed,  by  the  will,  to  be  held 
upon  the  same  trusts  as  the  testator  had  thereinbefore  or  there- 
inafter directed  in  respect  of  the  residuum  of  his  personal  estate. 
The  expression,  "  thereinbefore  or  thereinafter,"  is  equivalent  to 
**  therein,"  and  the  only  disposition  of  the  residuary  personal 
estate  which  is  contained  in  the  will,  is  the  same  as  the  dispo> 
sition  of  the  6,0002.  The  testator  directs  his  trustees  to  stand 
possessed  of  that  sum  and  the  residuum  of  his  personal  estate 
and  effeots,  in  trust  for  all  the  children  of  Thomas  Fry  and 
Elizabeth  his  wife,  born  or  thereafter  to  be  bom,  equally  to  be 
divided  between  them,  share  and  share  alike.  So  that  there  is 
a  direct,  absolute  gift»  in  the  first  instance,  to  the  children:  and 
it  is  the  payment^  not  the  vesting  of  the  shares  that  is  post* 
poned  until  they  attain  twenty-five.  This  case^  therefore,  differs^ 
very  materially,  from  Leahe  v.  Eobmaan:  for,  in  that  case,  there 
was  no  gift  to  the  children  except  on  their  attaining  twenty- 
five.    Here,  too^  the  whole  income  of  the  shares  is  directed  to 

(«)8M7L*K6eB,411.  (»)  •  AdoL  Ik  IDL  SOA. 
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be  applied  for  the  maintenance  of  the  children,  until  the  time 
of  payment  arrives. 

It  will,  however,  be  said  that,  as  the  testator  has  directed  that 
the  shares  of  the  6,0002.  and  of  the  residae,  shall  be  subject  to  the 
like  accruer  and  benefit  of  survivorship  among  the  children,  and 
the  like  descent  to  the  lawful  issue  of  such  of  them  as  shall  die 
under  twenty-five,  and  under  the  like  conditions  and  restrictions, 
and,  in  all  other  points  and  respects,  under  and  subject  to  the  same 
rules,  regulations,  conditions  and  restrictions  as  were  before  men* 
tioned  and  contained  in  relation  to  the  several  legacies  therein- 
"before  given  and  bequeathed  to  or  in  trust  for  the  said  children 
as  far  as  the  same  shall  be  applicable  to  that  bequest,  and  as  the 
shares  of  the  8,0002.  are  to  become  vested  interests  in 
the  children  as  *and  when  they  shall  attain  twenty-five  [^44] 
and  not  before,  therefore  their  shares  of  the  6,00021 
and  of  the  residue,  are  not  to  become  vested  interests  in  them 
until  they  attain  twenty-five.  But,  where  a  bequest  is  good  as 
it  stands,  the  court  will  not  import  into  it  words  which  will 
have  the  effect  of  making  it  void.  Where  a  testator  gives  a  leg- 
acy in  a  particular  way,  and  says  that  it  shall  be  subject  to  the 
same  rules,  regulations,  conditions  and  restrictions  as  he  had  be- 
fore mentioned  in  relation  to  certain  other  legacies,  he  means  noth- 
ing more  than  that  it  shall  be  subject  to  such  of  those  rules,  &a, 
as  are  not  inconsistent  with  the  prior  gift;. — [The  Vtce^ChanceUor  : 
Are  not  the  legacies  to  William  Hough  Fry  revoked  by  the  fourth 
oodicil  ?] — ^Yes.    My  argument  applies  to  Sarah  only. 

The  next  question  is,  how  fiir  the  gift  in  question  is  affected 
by  the  first  codicil?  The  testator  says:  "Whereas  I  have,  in 
and  by  my  said  will,  given  and  bequeathed  certain  legacies,  stock 
or  sums  of  money  to  or  for  the  use  or  benefit  of  Thomas  ^y  the 
younger,  William  Hough  Pry,  Rebecca  Pry,  Elizabeth  Ann  Fry, 
Sarah  Fry  and  Frances  Fry,  and  have  authorized  and  empowered 
the  trustees  of  my  said  will,  during  the  lifetime  and  at  the  desire 
of  my  daughter  Elizabeth,  to  pay  the  same  legacies,  stock  or  sums 
of  money  or  part  thereof  to  the  said  Thomas  Fry  the  younger, 
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Willtrai  Hough  Fry,  Bebeoca  Fry,  Elizabeth  Ann  Fry,  Sarah 
Fry  aad  Frances  Fry,  or  to  dispose  of  and  apply  the  same  for  their 
preferment  or  advancement  in  the  world  before  their  attaining 
their  ages  of  twenty-five  years:  Now  I  do  hereby  revoke  and  de- 
clare null  and  void  the  power  and  authority  so  given,  by  my 
said  will,  to  my  said  trustees,  to  pay,  dispose  of  or  apply  the 

principal  of  the  said  legacies  or  any  part  thereof,  before 
[*246]    the  said  legatees  *shall  attain  their  ages  of  26  years ;  and 

do  declare  and  direct  that  the  said  legacies  shall  vest 
and  be  payable,  assignable  and  transferable  to  the  said  legatees 
as  if  no  such  power  or  autbonty  were  therein  contained."  Those 
words,  however,  do  not  import  the  word  ^'  vest^"  into  the  gift  of  the 
•4,000^  in  the  will  The  only  effect  of  the  direction  in  the  codicil, 
is  to  take  away,  from  the  trusteesy  the  power  of  advancing,  to  the 
children,  any  part  of  the  capital  of  their  shares,  during  the  life- 
time of  Elisabeth  Boghurst^  leaving  the  ci^ital  to  vest  as  it  would 
have  done  under  the  will,  that  is,  on  the  death  of  the  testator. 

Mr.  Knigki  Bruoe,  Mr.  Jacob  and  Mr.  Lee  appeared  for  Be- 
becca  Comport :  but 

Ths  YiCfi-CHAxroBLLOB,  without  hearing  them,  said:— The 
question  whether  the  gifts  of  the  3,0002.  and  the  6,0002.  are  good 
gifta^  appears  to  me  to  be  plain. 

The  general  mode  which  the  testator  has  adopted  in  disposing 
of  his  property  is  this:  First,  he  speaks  of  having  the  sum  of 
26,000f.  consols.  Then  he  takes  up  a  portion  of  it,  and  gives 
that^  in  certain  shares,  among  the  six  children,  that  is,  the  two 
eldest  sons  and  the  four  eldest  daughters,  which,  altogether, 
amount  to  12,0002: ;  and  he  says,  after  he  has  divided  the  12,0002. 
into  ^rtain  shares:  "making,  in  the  whole,  the  said  sum  of 
12,0002.  stock:  such  several  and  respeotive  sums  to  become 
vested  interests  in  them :"  then  he  names  the  six  children :  "  and 
to  be  paid,  assigned  and  traosferced  to  them  respectively,  at  their 
rsspeotive  sges  of  twenly«five  years.^  And  then  he  says  ihaX, 
in  case  any  one  or  more  of  those  aix  <dttldffeii  ahall  dupiart 
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this  life  before  his,  her  or  their  legacy  or  legacies  shall,  par- 
mant  to  the  trusts  of  his  *  will,  become  vested  and  payable,  [^^6] 
thea  his^  her  or  their  legacy  or  legacies  shall  go  to  his, 
her  or  their  respective  issae.  Then  he  says  that  the  trustees 
shall,  ia  the  meantime  and  until  the  respective  legacies  or  shares 
of  the  six  children  shall  become  payable,  assignable  or  transfer* 
able  to  them,  pay,  Apply  and  dispose  of  the  dividends  for  their 
maintenance.  Now,  priima  fade^  he  has  expressly  directed,  in 
positive  words,  that  the  legacies  shall  become  vested  interests  in^ 
and  be  paid,  assigned  and  transferred  to  them  at  the  age  of 
taventy^five  yeanu  A  legacy  cannot  vest  at  two  different  times  { 
when  it  has  once  vested,  it  is  vested  for  ever ;  and  here  the  tes* 
tutor  has,  in  the  noost  express  terms^  said  when  the  shares,  of 
these  six  duldren,  in  the  12,0002.  shall  vest  in  them,  and  he  has 
made  aa  express  proviso  for  their  shares  going  over  in  the  event 
ef '  their  dying  before  their  shares  became  vested  and  payable* 
TImd,  when  he  makes  a  provision  for  the  maintenance  of  the 
Addren  and  points  ont  the  time  during  which  the  maintenance 
shall  be  payable,  by  the  expression:  ''until  the  legacies  or 
flhaces  shdl  become  payable^  assignable  or  transferable,"  I  must^ 
of  necessity,  take  it  that  be  is  speaking  of  the  time  until  they 
shall  beoome  vested ;  because  he  has  before  identified  the  pay^ 
'm§,  the  transfer  and  the  assignment  with  the  vesting.  I  admi^ 
if  there  was  any  thing  in  the  will  which  oo^ld  control  that»  il 
ought  to  be  taken  into  o(»sideration ;  but  I  must  say,  so  far 
from  there^  being  anything  to  control  it^  it  rather  appears  to  m^ 
that  it  is  confirmed  by  what  I  shall  hereafter  point  out 

Then  the  testator  proceeds  to  make  a  divisioaof  the  11,000/. 
Qonsob;  and  he  divides  that  sam  in  this  way :  he  gives  a  sum 
of  8,00021  consols  to  the  children  other  than  the  six  eld- 
estr;  he  gives.  Ae  som  of  2,000L  to  the  *fonis  eldest    [«217} 
daughters,  and  the  residue  of  the  ll,000il,  whidi  is 
6^000L,  to  all  the  children. 

Wiihirespaeir  to  tbft  a^OOML  hetsi^t:  ''hkJsmBk*»  all  audi 
enry^e  ohild  andvehikkBsn  of»TOw»i»^Byihe<Jitoia<itWtfti 
Vol.  XIL  14 
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abeth  his  wife,  other  than  and  except  the  said  Thomas  Fiy  the 
younger,  &a,  if  more  than  one.  to  be  equally  divided  between 
them,  share  and  share  alike,  the  share  or  respectiye  stiares  of 
such  ohild  or  children  to  become  vested  interests  in,  and  to  be 
paid,  assigned  and  transferred  to  them  respectively,  as  and  when 
they  shall  attain  their  respective  ages  of  twenty •& ve  years."  And 
then  there  is  a  proviso,  giving  the  shares  over  in  case  the  lega- 
tees die  before  their  shares  became  vested  and  payable,  in  ex- 
actly the  same  language  as  he  had  used  in  the  similar  proviso 
with  regard  to  the  shares  of  the  12,000/.  The  testator  then  says 
that  the  trustees  shall :  '*  in  the  meantime  and  until  the  reqpeot* 
ive  shares  of  the  said  ohild  or  children  of  and  in  the  said  sum  of 
8,000L  shall  become  payable,  assignable  or  transferable,  pay,  ap* 
ply  and  dispose  of  the  dividends,  interest  and  annual  produce 
thereof  for  their  maintenance,"  in  the  same  language  as  is  before 
used  with  respect  to  the  shares  of  the  12,000]L  Then  he  gives 
the  2,000{.  to  the  trustees,  in  trust  for  the  four  eldest  daughters; 
«  equally  to  be  divided  between  them,  share  and  share  alike,  and 
to  be  paid,  assigned  and  transferred" — ^there  the  word  '*  vested" 
is  not  used — "  to  them,  in  like  manner,  and  at  the  same  time 
and  times,  and  to  be  subject  to  the  like  accruer  and  benefit  of 
survivorship  among  them,  &o.,  &c.,  and  under  the  like  provisions 
and  restrictions,  and  with  the  like  power  to  apply  the  dividends 
thereof  for  and  towards  their  respective  maintenance  and  educa* 

tion,  and,  in  all  other  points  and  respects,  under  and 
[*248]    subject  to  the  same  *rules,  regulations,  conditions  and 

restrictions  as  are  hereinbefore  mentioned  and  contained 
in  relation  to  the  said  sum  of  12,0002.  hereinbefore  given  and 
bequeathed  to  or  in  trust  for  the  said  Thomas  Fry  the  younger, 
&c.,  so  &r  as  the  same  shall  be  applicable  to  this  present 
bequest"  Now  the  12,0002.  is  given  so  that  it  shall  become 
vested  in  the  legatees  when  they  attain  the  age  of  twenty-five 
years. 

Next|  with  respect  to  the  6,00021  consols.  After  having  made 
a  gift  o/some  preceding  life  interests,  he  says :  '*  and,  from  and 
after  the  decease  of  Uie  survivor  of  them  my  said  daughter  and 
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nephewS)  then  upon  trust  that  mj  trustees  shall  and  do  stand 
possessed  of  and  interested  in  the  said  sum  of  6,0002.  and  the 
said  residuum  of  my  personal  estate,  in  trust  for  all  aad  every 
the  children  of  the  said  Thomas  Fry  the  elder  and  Elizabeth 
his  now  wife,  bom  or  hereafter  to  be  bom,  equally  to  be  divi- 
ded between  them,  share  and  share  alike,  and  to  be  paid,  assign- 
ed and  transferred  to  them,  at  their  several  and  respective  ages 
of  twenty-five  years."  Kow  it  is  quite  plain,  upon  the  face  of 
this  trust,  that  the  testator  meant  it  to  include  all  the  children, 
that  is,  those  who  were  then  alive  and  those  who  might  there- 
after be  bom,  whether  they  should  be  born  in  the  lifetime  of  the 
testator  or  not  In  a  preceding  part  of  his  will,  he  has  made  an 
express  distinction  between  the  living  children  and  the  future 
children;  and|  here^  he  means  to  blend  them  together,  and 
give  an  interest,  in  the  6,0001.,  both  to  living  children  and  to 
fiiture  children  whenever  born.  Then  he  says :  "  to  be  paid, 
assigned  and  transferred  to  them  at  their  several  and  respective 
ages  of  twenty-five  years,  and  to  be  subject  to  the  like  aooraer 
and  benefit  of  survivorship  among  all  of  them,  and  like, 
descent,  &c,  &c.,  and  with  the  like  power  to  ^apply  the  [^^9] 
dividends,  interest  and  annual  proceeds  thereof,  in,  for 
and  towards  their  respective  maintenance  and  education,  and,  in 
all  other  points  and  respects,  under  and  subject  to  the  same 
rules,  regulations,  con<}itions,  and  restrictions  as  are  hereinbefore 
mentioned  and  contained  in  relation  to  the  several  legacies 
hereinbefore  given  and  bequeathed  to  or  in  trust  for  the  said 
children  respectively,  so  far  as  the  same  shall  be  then  applicable 
to  this  present  bequest''  In  my  opinion,  those  very  words  of 
reference  do  make  the  children,  who  were  to  be  the  participants 
in  the  6,000JL,  take  precisely  in  the  same  manner  as  those  persons 
were  to  take,  who  were  to  take  shares  in  the  12,000L  and  in  the 
8,000;. 

If  there  were  any  doubt  upon  that  point,  the  language  of  the 
flnt  codicil  has  put  it  beyond  dispute ;  because  the  testator  says : 
"Whereas  I  have,  in  and  by  my  will,  given  and  bequeathed 
certain  legacies,  stock  or  sums  of  money  for  the  use  or  benefit 
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of  Ttomafi  Fry  the  younger,  William  Hough  Fry,  Bebeoca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry,  and  Frances  Fry," — which  in- 
cludes everything  the  six  eldest  children  are  to  take,  either  where 
legacies  are  given  to  them  exclusively  of  the  Qthera,  or  where 
legacies  are  given  to  them  in  commanity  with  the  after-born 
children, — "  and  have  authorized  and  empowered  the  trustees  of 
my  will,  during  the  lifetime  and  at  the  desire  of  my  daughter 
Elizabeth,  to  pay  the  said  legacies,  stock  or  sums  of  money,  or 
part  thereof,  to  the  said  Thomas  Fry  the  younger,  &a,  or  dis- 
pose of  and  apply  the  same  for  their  preferment  or  advancement 
in  the  world,  before  their  attaining  their  respective  ages  of  twenty- 
five  years :  now  I  do  hereby  revoke  and  declare  null  and  void 
the  power  and  authority  so  given,  by  my  said  will,  to 
[*250]  my  said  trustees  to  *pay,  dispose  of  or  apply  the  princi- 
pal of  the  said  lefp/ciea,  or  any  part  thereoI|  before  the 
said  legatees  shall  attain  their  respective  ages  of  twenty-five 
years,  and  do  declare  and  direct  that  the  said  legacies  shall  vesl^ 
and  be  payable,  assignable  and  transferable,  to  the  said  legatees 
respectively,  as  if  no  such  power  or  authority  were  therein  con- 
tinned."  There  the  testator  blends  together,  as  constituiing  the 
same  fact,  the  vesting,  the  paying,  the  assigning  and  the  trans- 
ferring ;  and  he  does  that  with  respect  to  everything  which  those 
children  might  take  by  way  of  legacy.  Ic  is,  therefore,  langui^ 
which  expressly  applies  to  the  gift  of  the-6,0002L,  as  well  as  U> 
the  gifts  of  the  2,0001,  the  8,000t,  and  the  12,000/. :  and  the 
same  observation  may  be  made  with  regard  to  the  language  of 
the  fifth  codicil.  Therefore  he  has  shown,  most  clearly,  tha% 
though  he  has  not  used  the  term  "  vested  "  in  the  bequest  of  the 
<3|p00021  among  all  the  children,  yet  that  he  intended  that  the 
v^pr^s :  "  pay,  assign  and  transfer,"  which  are  foun^  ii^  the  be- 
quest of  the  QfiWiL^  should  be  taken  to  demote  the  time  of  vest- 
ing. All  the  children  to  whom  the  6,0002.  was  given,  were  t9 
take  in  the  same  manner :  consequently,  the  irresistible  oonolu- 
^^  is,  th^t^  with  respect  tp  that  l>^aeQ^  the  c^drea  w^  to 
t|^^  s.9.as  that  thejr  shares  s^p.uld  y(»9t  in  (heia  «^t  tw^n^^'V!^ 

Th^,^  if  ^^eir  ahi|^.v.WR  to  JJW»,iji  t|iem  ai.  t)(^mi4^^  ^ 
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the  members  of  the  class  who  were  to  take,  would  not,  of  neces- 
At  J  and  at  all  events,  come  into  eaae  daring  a  life  in  being,  the  vest- 
ling  is  made  to  depend  upon  an  event  which  would  not  necessarily 
happen  within  a  life  in  being  and  twenty-one  years  afterwards. 
Consequently,  this  legacy  falls  precisely  within  the  scope  of  Sir 
William  Grant's  decision  in  Leake  v.  Robinson.  It  is 
impossible  to  separate  children  who  might  %fter\^ards  [*261] 
come  into  esse,  from  those  were  already  in  existence* 

I  think,  therefore,  that  the  legacy  of  6^000/.,  as  well  bb  the 
l^acy  of  3,0002.,  is  void  for  remoteness.(a) 


Declare  that  the  trusts  expressed,  in  the  will,  concerning  the 
8,000t  consols,  part  of  the  ll,000i  consols  therein  mentioned, 
which  were  intended  to  take  eflEect  after  the  decease  of  the  sur- 
vivor of  Elizabeth  Boghurst,  Thomas  Fry  the  elder,  and  the  said 
defendant  Elizabeth  Fry,  are  void  for  remoteness,  and  that  the 
defendant  Bebecca  Comport  is  entitled  to  the  said  sum  of  8,0002. 
consols  as  residuary  legatee  of  Elizabeth  Boghurst  and  her  sole 
next  of  kin,  subject  only  to  the  life  interest  therein  of  the  de- 
fendant Elizabeth  Fry :  Declare  that  the  trusts  expressed,  in  the 
will,  concerning  the  6,0002.  consols,  which  were  intended  to  take 
eSect  after  the  decease  of  the  survivor  of  Elizabeth  Boghurst  and 
ojf  the  testator's  nephews,  John  and  Bichard  Boghurst,  and  after 
the  failure  of  issue  of  the  said  Bichard  Boghurst,  are  void  for  re- 
moteness,  and  that  the  defendant  Bebecca  Comport  is  entitled  to 
the  said  sum  of  6,00021  consols  as  residuary  legatee  and  sole  next 
of  kin  of  Elizabeth  Boghurst:  Declare  the  trusts  ex- 
pressed, in  the  codicil  *of  the  28d  of  December,  1815,     [*252] 

(a)  His  hoDor  did  not  prononnce  any  expreas  decision  upon  the  question  respect- 
ing the  proceeds  of  the  sale  of  the  real  estates  not  oofflpriaed  in  tlie  codicils.  If 
those  proceeds  passed  by  the  third  codicil,  Elizabeth  Boghurst  was  entitled  to  them 
under  that  codicil ;  but  if  the  trusts  declared  of  them  by  the  will,  were  not  affected 
by  tho  third  codicil,  it  may  be  inferred,  firom  his  honoris  Judgment,  that  those  trusta 
were  void  lor  remoteness^  and,  consequently,  Blizabeth  Boghurst  was  entitled  to 
ttiem  aa  the  testator's  heir.    See  the  eztraot  from  the  decree  above.     '" 
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(the  fifth  codicil,)  in  favor  of  the  children  of  Thomas  Fry  the 
elder  and  Elizabeth  his  wife,  except  Thomas  Fry,  Bebecca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  concern* 
ing  the  fourth  share  or  shares  in  the  said  codicil  mentioned  of 
and  in  8,000^  consols,  part  of  12,0002.  like  annuities  originally 
given  to  William  Hough  Fry,  and  of  and  in  the  1,0001  consols 
and  the  2,0002.  consols  respectively  bequeathed,  by  the  said  tes* 
tator's  will,  and  of  and  in  4001  consols  bequeathed  by  the  oodi- 
oil  dated  the  18th  of  July,  1815,  (10th  February,  1810,  ju.,)  are 
void  for  remoteness,  and  that  Bebecca  Comport  is  entitled  thereto 
as  residuary  legatee  and  sole  next  of  kin  of  Elizabeth  Boghorsti 
subject  to  the  prior  trusts  and  interests  therein  declared  by  the 
last-mentioned  codicil :  Declare  that  the  trusts  expressed,  in  the 
will,  concerning  the  moneys  to  arise  by  sale  of  such  of  the  testa- 
tor's real  estates  devised  by  his  will  as  are  not  comprised  in  the 
codicils  of  the  12th  of  August^  1813,  (the  third,)  and  the  18th  of 
April,  1817,  (the  seventh,)  are  void  for  remoteness,  and  that  the 
defendant  Bebecca  Comport,  as  the  devisee  named  in  the  will  of 
Elizabeth  Boghurst,  the  only  child  and  heir-atrlaw  of  the  said 
testator,  is  entitled  to  such  real  estates  and  to  the  rents  and  pro- 
fits thereof  accrued  since  the  decease  of  the  said  John  Boghurst: 
Order  the  plaintifis  to  convey  the  said  estates  to  the  sdd  Bebecca 
Comport :  Declare  that  the  real  estates  comprised  in  the  codicil 
of  the  12th  of  August,  1818,  and  in  the  codicil  of  the  18th  of 
April,  1817,  are  subject  to  the  trusts  thereof  declared  by  the  said 
codicils  respectively  .(a) 

(a)  Bee  AtottT.  EOioU,  po8t»  p.  216, 
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^^Stricklakd  V,  Stbio^IiAKd.  [^^8] 

PleoL—Phading. 

1841 :10th«iid  15th  June. 

A  bill  bj  legatees,  suted  that  A.  and  B.  (the  exeoaton  named  in  the  will) 
proved  it :  that  B.  afterwards  died,  haviog  appointed  A.  his  executor,  and  A. 
proved  B's  will  The  plaintifib  then  filed  a  bill  of  reyivor  and  supplement  against 
A^  stating  that  the  statement  in  the  original  bill,  that  A.  had  proved  the  first 
testator's  wiU,  was  inooireet;  and  that  B.  alone  had  proved  it :  that  A.,  by  prov- 
ing B.^s  will,  bad  become  the  personal  representative  of  the  first  testator  as  well 
as  of  B^  and  that  he  had  possessed  certain  of  the  effects  of  that  testator.  A.  put 
in  a  plea  to  the  bill  of  revivor  and  supplement,  stating  that  he  had  never  inter- 
meddled with  the  original  testator^s  estate,  and  that,  in  B/s  lifetime  and  also 
sinee  his  death,  he  had  renounced  probate  of  the  testator's  will,  and  tha^  there- 
fbre,  the  testator's  personal  ropresentative  was  not  a  party  to  the  suit  Held, 
that  the  plea  was  not  double ;  the  averment  that  A.  had  never  iDtermeddled  with 
the  testator's  estate,  being  necessary  in  order  to  meet  the  allegation,  in  the  bill, 
that  he  had  possessed  certain  of  the  testator's  effects,  and  that  averment  and  the 
other  oonteuts  of  the  plea,  amounting  only  to  thie^  namely,  that  the  character  oT 
executor  of  the  first  testator  was  never  in  A. 

An  incorrect  statement  in  an  original  bill,  is  not  displaced  by  a  statement  to  the 
contrary  in  a  bill  of  revivor  and  supplement,  filed  by  the  plaintiflb  in  the  suit 
The  incorrect  statement  ought  to  be  strode  out  of  the  origmal  bill,  by  amendment 

A  BILL  of  revivor  and  supplement  in  this  suit,  stated,  that,  on 
ihe  21st  of  May,  1888,  the  plaintiifd  filed  their  original  bill,  which 
was  afterwards  amended,  and  which,  when  so  amended,  was 
against  Sir  Qeorge  Strickland,  bart,  Eustachius  Strickland  and 
Charles  William  Strickland :  and  that  it  stated  that  Sir  William 
Strickland,  deceased,  by  his  will  dated  the  12th  of  October,  1$88, 
gave  and  bequeathed  divers  legacies,  and,  amongst  others,  he 
left  to  his  brother,  the  plaintiff  Henry  Eustachius  Strickland, 
1002.,  and  to  his,  the  testator's,  granddaughter,  the  plaintiff  Fran- 
cis Strickland,  6002^ ;  and  appointed  his  sons,  the  defendants  Sir 
George  Strickland  and  Eustachius  Strickland,  executors  of  his 
will :  that  the  testator  died  on  the  8th  of  January,  1884 ;  and, 
soon  after  his  decease,  his  will  was  proved  by  the  said  defend- 
ants. Sir  Gteorge  Strickland  and  Eustachius  Strickland, 
in  the  proper  ecclesiastical  court,  and  that  they  *pos-  [*254] 
•essed  themselves  of  his  personal  estate  and  effects  to  a 
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considerable  amount,  and  more  than  sufficient  for  the  payment  of  his 
funeral  and  testamentary  expenses,  and  the  legacies  given  by  his 
will :  and  that  it  was  thereby  prayed  that  an  account  might  be 
taken,  under  the  direction  and  decree  of  the  court,  of  what  was  due^ 
to  the  plaintiffs  respectively,  for  principal  and  iiktenst,  in  respiMl 
of  their  legacies  of  lOOZ.  and  60021 ;  and  that  the  defendants,  Si^ 
George  and  Eustachius  Strickland,  might  be  decreed  to  pay  what 
should  be  found  due,  on  the  taking  of  such  account,  to  theplain« 
tifis  respectively,  out  of  the  personal  estate  of  the  testator,  Sir 
William  Strickland ;  and  that,  in  case  the  defendants,  Sir  G-eocge 
and  Eustachius  Strickland,  should  not  admit  assets  of  the  said 
testator  come  to  their  hands  sufficient  to  answer  and  pay  what 
•hould  be  found  due  and  coming  to  the  plaintiffs  respectively  in 
respect  of  their  said  legacies,  then  that  an  account  might  be  ta- 
ken, under  the  like  direction  and  decree,  of  the  personal  estate 
and  effects  of  the  said  testator  possessed  by  or  come  to  the  hands 
of  the  defendants,  Sir  Greorge  Strickland  and  Eustachius  Strick« 
land,  or  either  of  them,  or  to  the  hands  of  any  other  person  or 
persons  by  or  for  their  or  either  of  their  order  or  use,  and  of 
their  application  thereof. 

The  bill  of  revivor  and  supplement  then  stated  that  the  de- 
fendants duly  appeared  and  put  in  their  answers  to  the  original 
bill :  that  the  statement,  therein,  that  the  defendant  Sir  George 
Strickland  proved  the  testator's  will,  was  incorrect :  Eustachius 
Strickland  having  alone  proved  the  same :  that,  before  any  fur* 
ther  proceedings  were  had  on  the  original  suit,  and  on  the  4th 
of  May  then  last,  Eustachius  Strickland  died,  having  made  hie 

will  dated  the  15th  of  February,  1887,  whereof  be  ap- 
[*255]     pointed  *his  brother.  Sir  George,  sole  executor ;  who, 

soon  after  the  decease  of  Eustachius,  duly  proved  his 
will  in  the  proper  ecclesiastical  court,  and  thereby  became  and 
then  was  the  legal  personal  representative  of  Eustachius  and 
ako  of  Sir  William  Strickland.  The  bill  then  stated,  by  way  of 
supplement,  that  Sir  George  had,  since  the  decease  of  Eustachius 
Strickland,  possessed  his  personal  estate  and  effects  to  a  consid- 
erable amount  and  more  than  sufficient  for  the  payment  of  his 
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funeral  and  testamentary  expenses  and  just  debts,  and,  particu- 
larly, the  amount  which  was  coming  from  his  estate  as  the  ex- 
ecutor of  Sir  William  Strickland ;  and  had  also  possessed  certain 
of  the  effects  of  Sir  William  to  a  very  considerable  amount: 
and  that  the  plaintiffs  were  advised  that  the  suit  and  proceedings 
had  become  abated  by  the  death  of  Eustachius  Strickland  as  the 
legal  personal  representative  of  Sir  William,  and  that  the  same 
ought  to  stand  revived  against  Sir  George  Strickland  as  the  per- 
sonal representative  of  Eistachius  and  Sir  William  Striekland. 
The  bill  prayed  that  Sir  Oeorge  Strickland  might  bo  decreed  to 
pay  what  should  be  found  due,  on  the  taking  such  account  as  by 
the  original  bill  was  prayed,  to  the  pliuntiffis  i^pecUvely,  out  of 
the  personal  estate  of  Sir  William  Strickland ;  or  tha^  in  case  Sir 
Oeorge  should  not  admit  asseto  of  Sir  William  come  to  bishandft 
SttfBcient  to  pay  what  should  be  found  due  to  the  plaintifib  itk 
respect  to  their  legacies,  then  that  an  account  might  be  taken  of 
Ihe  personal  estate  and  effects  of  Sir  William  Strickland,  possess^ 
ed  by  Sir  Gteorge  Strickland  or  any  person  or  persons  by  his  of* 
der  or  for  his  use,  and  of  the  application  thereof;  and  that  Sir 
GBorge  might  either  admit  assets  of  Eustachius  Strickland  eomd 
to  his  hands  sufficient  to  answer  what  might  be  found  due, 
from  his  estate,  to  the  estate  of  Sir  William  *Strickland,  [*268] 
or  that  an  account  might  be  taken  of  the  personal  estate 
and  effects  of  Eustachius  Strickland  possessed  by  Sir  George  or 
by  any  person,  &c.,  and  of  the  application  thereof,  and  also  of  his 
outstanding  personal  estate  (if  any):  and  that  the  suit  and  pro- 
ceedings, so  abated  as  aforesaid,  might  stand  revived  against  Sir 
George  Strickland,  as  the  legal  personal  representative  of  Eus- 
tachius and  Sir  William  Strickland. 

Sir  George  Strickland  pift  in  a  plea  to  the  bill  of  revivor  and 
supplement,  averring  that  he  was  not  the  personal  representatire 
of  Sir  William  Strickland,  and  never  intermeddled  with  Sif 
William's  personal  estate :  that  he  did,  in  the  lifetime  of  Eusta- 
chius Strickland,  renounce  the  probate  and  execution  of  Sir 
William's  will;  and  that,  sintie  the  death  of  Eustachius,  he,  hav- 
ing become  the  sole  survivor  of  the  executors  named  in  Sir  Wil* 
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liam's  will,  did,  by  writing  under  his  hand  and  seal,  renounce  his 
right,  title  and  interest  in  and  to  the  probate  and  execution  of 
the  said  will,  and  also  in  and  to  letters  of  administration,  with  the 
said  will  annexed,  of  the  goods,  chattels  and  credits  of  Sir  Wil- 
liam :  that  Sir  William's  personal  representative  was  not  made 
a  party  to  the  bill,  nor  was  process  thereby  prayed  against  him ; 
although,  upon  the  complainant's  own  showing,  such  personal 
representative  was  a  necessary  party  thereto. 

Mr.  Knight  Bruce  and  Mr.  ShadweU,  in  support  of  the  plea,  cited 
AfTuMv.  Bhncowe^ia)  Soott  v.  Briant^(^)  and  Pawkt  v.  Freak.(c) 

[^57]  *Mr.  BeAeU,  in  support  of  the  bill,  said  that  the  fact 
that  no  person  sustaining  the  character  of  personal  re- 
presentative to  Sir  William  Strickland,  was  a  party  to  the  suit^ 
appeared  on  the  face  of  the  bill  of  revivor  and  supplement ; 
and,  therefore,  Sir  George  ought  not  to  have  pleaded  to  the  bill 
on  that  ground,  but  ought  to  have  demurred  to  it :  that,  if  Sir 
Gteorge  was  entitled  to  avail  himself  of  the  defect  in  the  bill  by 
pleading  to  it,  the  plea  was  double ;  as  it  averred  not  only  that 
Sir  George  Strickland  never  proved  Sir  William's  will ;  but  also 
that  he  never  intermeddled  with  Sir  William's  personal  estate, 

Mr.  Knight  Bruce,  in  reply,  said  that,  as  the  bill  of  revivor 
and  supplement  alleged  that  Sir  George  had  possessed  assets  of 
Sir  William,  the  plea  would  not  have  been  a  defence  to  the  bill, 
unless  it  had  negatived  that  allegation ;  for  the  possessing  of 
assets  would  have  been  an  acceptance  of  probate;  and  that 
the  non-acceptance  of  the  probate  and  the  renunciation  of  it, 
constituted  but  one  fact. 

The  Vicr-Chanckllob  :— In  this  case,  a  bill  of  revivor  and 
supplement  was  filed,  which  stated  that,  in  May,  1888,  the  plain- 
tifls  exhibited  their  original  bill  against  Sir  George  Strickland, 
Eustachius  Strickland  and  Charles  William  Strickland,  stating 
that  Sir  William  Strickland  made  his  will,  by  which  he  left  a 

(a)  1  Cdx,  42S.  (0)  Hardr.  IIL 

(»)  6  NevUe  k  Mann.  881. 
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legacy  to  each  of  the  plaintiffs^  and  appointed  Sir  G.  Strickland 
and  Eastachius  Strickland  his  executors;  that  the  will  was 
proved  by  both  the  executors,  and  that  they  possessed  them- 
selves of  the  testator's  personal  estate  and  effects :  and  the  relief 
asked,  by  that  bill,  was  that  an  account  might  be  taken  of  what 
was  due,  to  the  plaintifls,  in  respect  of  their  legacies ; 
*and  that  the  executors  might  be  decreed  to  pay  to  the  [^58] 
plaintifiEs,  what  should  be  found  due  to  them  on  the 
taking  of  that  account,  out  of  the  assets  of  the  testator  pos* 
sessed  by  them ;  and,  if  they  should  not  admit  assets  sufficient 
£>r  that  purpose,  then  that  an  account  might  be  taken  of  the 
testator's  personal  estate  and  effects  possessed  by  them.  The 
bill  of  revivor  and  supplement  then  stated  that  the  defendants 
appeared  and  put  in  their  answers  to  the  original  bill;  that 
the  statement  that  both  the  executors  proved  the  will,  was  in- 
correct,  and  that  Eustachius  Strickland  alone  proved  the  same ; 
that,  before  any  further  proceedings  were  had  in  the  original 
suit,  Eustachius  Strickland  died,  having  made  his  will  and  ap- 
pointed Sir  George  Strickland  his  executor;  that  Sir  George 
Strickland  proved  the  will,  and  thereby  became  and  now  is  the 
l^;al  personal  representative  of  Eustachius  Strickland,  and  also 
of  Sir  William  Strickland,  the  original  testator :  the  bill  then 
stated  that  Sir  George  Strickland  had,  since  the  death  of  Eus* 
tachiua,  possessed  his  personal  estate  and  effects ;  and  also  had 
possessed  certain  of  the  effects  of  Sir  William  Strickland ;  but 
it  did  not  state  when  he  possessed  those  effects.  The  bill  then 
prayed  for  payment,  by  Sir  George  Strickland  out  of  the  assets 
of  Sir  William,  of  what  should  be  found  due  to  the  plaintiffs, 
in  respect  of  their  l^acies ;  and,  if  necessary,  that  an  account 
might  be  taken  of  the  assets  of  Sir  William  and  also  of  the  as- 
sets of  Eustachius  possessed  by  Sir  GhK>rge :  and  that  the  suit 
and  proceedings  might  stand  revived  against  Sir  George  Strick- 
land as  the  personal  representative  of  Eustachius  and  of  Sir 
William  Strickland. 

To  that  bill,  a  plea  has  been  put  in  by  Sir  George  Strickland, 
which  states  that  the  defendant  is  not  the  personal  represen- 
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[*259]  lAtive  *of  Sir  Wm.  Strickland,  and  that  he  never  itot«ttv 
meddled  with  the  personal  estate  of  Sir  Wm.  Strick- 
land ;  and  that  he  did,  in  the  lifetime,  and  that  he  has  since  the 
death  of  Eustachius  Strickland,  renounced  probate  and  execu- 
tion of  the  will  of  Sir  Wm.  Strickland :  And  the  plea  then  says 
that  the  personal  representative  of  Sir  Wm.  Strickland,  is  not 
ilnade  a  party  to  the  bill,  and  that  process  is  not  prayed  againsi 
him. 

Now  it  is  objected,  first,  that  this  plea  is  bad  as  being  double ; 
and,  also,  that  the  defect  on  which  it  is  founded,  is  apparent  on 
Ihe  face  of  the  bill,  and  should  therefore  have  been  brought 
before  the  court  by  way  of  demurrer,  and  not  by  plea. 

The  law,  as  laid  down  in  Hensbe^s  Cbe,(d)  has  been  followed 
in  Pawlet  v.  Freaky  Arnold  v.  Blencoive,  and  other  cases ;  and  it 
has  never  varied.  The  law  is  thus  laid  down  in  HensMs  Ooue: 
'*  And  the  court  took  this  difference :  when  many  are  named 
executors,  and  some  of  them  refuse  and  some  of  them  prove  the 
will,  tbase  who  refuse  may  afterwards,  at  their  pleasure,  ad- 
minister, notwithstanding  this  refusal  before  the  Ordinary :  but^ 
if  all  refu&e  before  the  Ordinary,  and  the  Ordinary  commits  ad- 
ministration  to  another,  there  they  cannot  isifterwards  administer. 
And  this  difference  is  proved  by  our  bookd  in  21  Edward  4,  24a» 
where  it  is  resolved,  by  the  justices,  that,  if  twenty  are  named 
executors  and  one  proves  the  will,  it  sufficeth  for  them  all ;  and 
the  refusal  before  the  Ordinary  is  not  any  estoppel  against  them 

to  administer  after,  when  they  please,  in  our  law ;  and 
[*260]    we  have  no  regard,  in  this  *point|  to  the  law  of  the 

church :  And  the  executor  who  proves,  ought  to  name 
them  who  refuse  in  every  action  to  recover  the  testator's  debtB| 
and  they  may  release  the  whole  debt :  and  it  is  clear  that  they 
who  refuse,  shall  have  an  action  by  survivor.  But  it  is  held,  in 
86  Hen.  6,  8a,  that,  if  a  man  makes  two  executors  and  both  re- 
fuse before  the  Ordinary,  now  they  can  never  after  administer  as 
executors  by  force  of  the  will ;  for  now  the  testator  dies  intes- 

(a)  9  Bepi  8t  m. 
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^t^:  Otherwise,  when  one  proves  and  the  other  refases  before 
the  ordinaifjf  ^he  other  may  administer  with  him  when  he 
will." 

Now,  although  the  bill  of  revivor  and  supplement  states  that 
the  statement,  in  the  original  bill,  that  Sir  George  Strickland 
proved  Sir  William's  will,  was  incorrect ;  ;et  it  seems  to  me 
that  the  proper  mode  of  correcting  that  statement,  was  not  by 
making  an  averment  to  the  contrary  in  the  bill  of  revivor ;  but 
by  amending  the  original  bill  by  striking  out  of  it  that  incor- 
rect statement ;  for,  as  the  record  now  stands,  there  is  an  in- 
consistency between  the  two  bills :  and  as  there  is  no  reason 
why  credit  should  be  given  to  the  one  rather  than  to  the  other, 
the  court  cannot  tell  which  of  the  two  statements  is  to  be  taken 
88  the  correct  one. 

Moreover,  it  is  observable  that,  though  the  bill  of  revivor 
aod  supplement  states,  in  effect,  that  Sir  Qeorge  Strickland  did 
not  prove  the  will  of  Sir  William,  yet  it  alleges  that  Sir 
Ckorge  proved  the  will  of  Eustachius :  and  it  further  alleges 
that  Sir  Greorge  had  possessed  certain  of  the  effects  of  Sir 
William ;  and,  as  it  so  alleges,  it  throws  on  Sir  George  the  cha- 
racter of  executor  of  Sir  William ;  and  makes  imperative  upon 
him,  in  order  to  meet  the  allegation,  in  the  bill,  that  he  became 
the  personal  representative  of  Sir  William  Strickland, 
*not  only  to  state  that  he  renounced  the  probate  of  Sir  [*261] 
William's  will,  both  in  the  lifetime  and  also  after  the 
death  of  Eustachius ;  but  alsp  to  aver  that  he  never  intermed- 
dled with  the  estate  of  Sir  William.  For  that  averment  gets 
xi4  of  tl^e  cqnc^v\sion  of  lai^,  which  must  have  be^n  drawa  from 
(j^  statement  in  the  hiUf  of  revivor,  which  amounts  to  his  hav- 
ing taken  upon  himself  the  character  of  executor  of  Sir  William 

My  opinion  is  that  the  averments  in  the  plea  amount  only  to 
thjs,  thfi.t  the  character  x)f  ex|»ator  of  S^r  Ty'ilUam^.i^.ver  wa;^  in 
Sir  George  Stricldand. 
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Anon.— In  tfao  matter  of  62  Qeo.  8,  a  101. 

I  think  that  the  plea  is  not  liable  to  either  of  the  objections 
which  ha^  been  insisted  upon  in  argument,  and  that  it  is  a 
good  plea,  and  must  be  allowed. 

[Plea  allowed,  with  liberty  to  amend. 


[•262]  'Anon. 

Ibxation. — SoUcUor  amd  dient — Cbsta. 

1841:  nth  Jaa«i 

If  a  person  out  of  the  Jnriadiction,  petitioDa  for  the  taxation  of  his  solidtoes  bOl,  hs 

must  give  security  for  the  oosts  of  the  taxation,  and  also  for  the  halanoe  that  maj 

he  found  due  flxNn  him. 

Thb  Vtoe-Ohanailbr  ruled  that,  where  a  person  who  is  out  of 
the  jurisdiction  of  the  court,  petitions  to  have  his  solicitor's  bill 
taxed,  he  must  give  security,  to  be  approved  of  by  the  masteTi 
for  the  costs  of  the  petition,  and  also  for  the  balance  that  may 
be  found  due,  from  him,  on  the  taxation. 


In  the  KATT8B  OF  62  Gxo.  in  0. 101. 

Charity. — Trustees. 
1841 :36th  June. 
On  a  petition  for  the  appointment  of  new  trustees  of  a  ofaarity^,  the  oonrt  directed 

that,  in  the  deed  appointing  the  new  trustees^  a  power  should  be  inserted,  for  ap* 

pointing  new  trustees  hi  Aiture^ 

This  was  a  petition,  presented  under  Sir  Samuel  Bomilly'a 
Act,  for  the  appointment  of  new  trustees  of  charity-property. 

Mr.  Chodeve  appeared  in  support  of  the  petition;  and,  at  his 
lequest^ 
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The  Vux'Ohancelhr  ordered  that,  in  the  deed  appointing  the 
new  trustees,  provision  should  be  made  for  the  appointment  of 
new  trustees  in  future.  [1] 


♦LuMSDKK  V.  Frasbb.  [*2«8] 

Hdr  and  eooecuior. — Intermediate  rents. 

1841 :  26th  Jbne. 

ka  agreement  was  made  for  the  sale  of  ao  estate  at  a  ftitare  timet  Before  thai 
time  arrived,  the  veodor  died  intestate.  Held,  that  the  rents  aoenied  between 
the  vendor's  death  and  time  for  oomplettng  the  contract,  belonged  to  the  vendor's 
heir,  and  not  to  his  ezecator. 

A  ooirrRACT  was  entered  into  for  the  sale  of  an  estate,  which 
was  to  be  completed  at  a  future  time.  Before  that  time  arrived, 
&e  vendor  died  intestate  as  to  the  estate  agreed  to  be  sold.  On 
his  death,  his  heir  entered  into  the  receipt  of  the  rents  of  the 
estate,  and  continued  to  receive  them  until  the  time  for  complet- 
ing the  contract  arrived.  The  question  was  whether  he  was  en- 
titled to  retain  the  rents  wliich  he  had  received,  or  qught  to  ae- 
oount  for  them  to  the  vendor's  personal  representative. 

Thb  Vicb-Chakckllor:— If  a  contract  for  the  sale  of  an  es- 
tate is  to  be  performed  at  a  future  time,  and,  before  that  time 
arrives,  the  vendor  dies,  the  law  casts  the  whole  legal  estate  upon 
Us  heir  in  the  meantime:  and  if,  by  virtue  of  the  interest 
which  so  devolves  upon  him,  he  receives  the  rents  of  the  pro- 
perty until  the  time  for  performance  of  the  agreement  arrives, 
the  question  is  whether  any  equity  then  arises,  to  the  personal 

[1]  In  B9wle8  V.  Wedts,  14  Sim.  91.  The  court  decided  that^  on  an  application  for 
the  appointment  of  new  trustees  of  a  will,  It  would  not  direct  a  power  to  be  inserted 
in  the  deed  for  the  appointment  of  new  trustees  Mies  quotiu.  The  Vice-Chancellor 
said,  that  if  he  wen  to  give  the  direction,  he  might  aflbct  the  interest  of  onbon 
parties. 
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i^f^resentative  of  the  vendor,  which  entitles  him  to  what  the 
lieir  ha9  received  ? 

The  law  favors  the  heir  rather  than  the  executor:  and  my 
opinion  is  that  what  the  heir  has  received,  he  is  entitled  to 
keep. 

Mr.  Knight  Brucej  Mr.  Stuart^  Mr.  SidAoUom,  Mr.  Danid  and 
Mr.  W-  K,  Bayley  were  oounsd  in  the  cause. 


[^6^]    ^£dwahd  JosfiFH  Christian  v.  Jambs  Edward  Ds- 

VEREUX,  THE  COMMISSIONERS  OF  CHARITABLE  DO- 
NATIONS AND  Bequests  in  Ireland,  and  others: 

and 
The  Commissioners  op  Charitable  Donations  and  Bb- 
quests  in  Ireland  v,  James  Edward  Devereux,  and 
others. 

Stop-order. — Stamp  on  letters  of  administrcOion.^^AdminisircUor, 

1841:  8ih  July. 

A.  claimed  a  fund  in  oourt»  as  his  father^s  admiDistrator ;  but  the  letters  of  adminis- 
tration were  not  stamped  to  a  sufficient  amount  The  oourt  refiised  to  grant  him 
a  6to|H>rder,  until  he  Imd  procuiod  the  letters  to  be  suiBcientljr  stamped. 


Statute  of  LimUations  (3  Jk  4t  WilL  4,  c.  27.}— Eesidue. 

Tlie  word  'Megacj,"  in  3  &  4  WiU.  4,  c.  27,8.-40,  indodes  a  reiddue  or  tbtnot  tk 
residue :  99mbh, 


Eocecutor. — Bssidue. 

An  executor  is  entitled  to  a  residue  or  share  of  a  residue  bequeathed  to  hUn,  al- 
thoj^gh  he  has  not  proved  the  will. 

4  PETmo^  presented  by  Edward  Joseph   Christian,  the 
fdaiotiff  ia  tbeoftvio  fii9j^.ab0?e,  me^tiqn^  ao.d 

codicil  of  James  Fanning^  deceasedi  dated  lespectirelj  in  liS(9 
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and  1804,  under  which  (as  the  petition  stated)  and  in  conse- 
quence of  Januarius  Fanning,  one  of  the  residuary  legatees, 
having  died  in  the  testator's  lifetime,  Edward  Christian  and  the 
defendant,  Devereux,  who  were  the  other  residuary  legatees  and 
the  executors  of  the  will  and  codicil,  became  entitled  to  the 
whole  residuary  personal  estate  of  the  testator.  The  petition 
then  stated  that  the  testator  died  in  1806,  and  that,  in  1817,  De- 
vereux alone  proved  the  will  and  codicil,  and  took  upon  him- 
self the  whole  execution  thereof;  that  Devereux  afterwards  made 
divers  assignments  of  his  share  of  the  testator's  residuary  estate, 
by  indentures,  the  dates  and  substance  of  which  were  stated, 
and  thereby  severed  the  joint-tenancy  which  had  existed,  be- 
tween him  and  Edward  Christian,  in  the  testator's  residuary  efl« 
tote,  and  he  and  E.  Christian  thereby  became  tenants  in  common 
thereof:  that  the  bill  in  the  cause  secondly  above  men- 
tioned, was  filed  for  an  account  of  what  was  due  in  re-  [^66] 
spect  of  a  bequest  made,  by  the  testator,  for  the  benefit 
of  the  poor  of  certain  parishes  in  Ireland;  that,  pursuant  to  or- 
ders made  in  March,  1823,  and  in  May  and  July,  1827,  certain 
sums  had  been  paid  into  court,  in  the  last^mentioned  cause, 
and  invested  in  the  three  per  cents. ;  and  that,  by  the  decree  in 
that  cause,  dated  the  8th  of  August,  1827,  the  master  was  or- 
dered to  take  an  aocount  of  what  was  due  in  respect  of  the  ohar^ 
itable  bequest  in  the  testator's  will :  but  that  no  account  of  the 
testator's  personal  estate  was  directed  to  be  taken,  nor  was  any 
inquiry  directed  to  be  made  as  to  the  testator's  debts;  and  that 
such  account  had  never  been  taken,  nor  had  any  such  inquiry 
ever  been  made:  that  the  master,  by  his  report  made  in  pursu- 
ance  of  the  decree,  found  that  the  sum  of  34,2861  consols  was 
due  in  respect  of  the  charitable  bequest ;  and,  by  an  order  of 
the  2d  of  June,  1841,  made,  in  the  secondly  a,bove-mentioned 
cause,  on  the  petition  of  the  plaintifb  in  that  cause,  the  report 
was  confirmed,  and  it  was  ordered  that  84,2862L  consols,  part  of 
46,286^  14^  Sd.  like  stock  standing  in  the  name  of  the  acoouIl^ 
ant^general  in  trust  in  the  last-mentioned  cause,  should  be  tt^v- 
ftrred  to  the  pUdntifb  in  that  cause. 

Vol.  Xn  16 
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The  petition  then  stated  that  Edward  Christian  was  not  made 
a  party  to  the  last-mentioned  sail,  or  to  any  suit  concerning  the 
testator's  estate  and  effects :  and  that  he  was  never  infontied, 
by  Devereux  or  by  any  other  person,  that  he  had  any  interest 
therein,  or  was  entitled  to  any  gift  or  benefit  under  the  testator's 
will  and  codicil,  or  either  of  them ;  that  the  last-mentioned  suit 
was  instituted  and  carried  on  wholly  anknown  to  Edward  Chris* 

tian,  and  was  so  framed  and  conducted  as  that  no  in* 
[*266]    quiry  was  directed  or  advertisement  published  *so  as  to 

give  him  any  chance  of  hearing  of  that  suit ;  that,  to- 
wards the  latter  part  of  his  life,  he  resided  at  Ebmmersmitb,  and 
died  about  the  20th  of  February,  18S7,  intestate ;  and,  on  the 
26th  of  June,  1841,  letters  of  administration  to  his  estate  were 
granted  to  the  petitioner,  who  was  one  of  his  children :  that  the 
petitioner  remained  totally  ignorant  of  the  matters  aforesaid  (ex- 
cepting Edward  Christian's  death  and  intestacy)  until  the  begin- 
ning of  June,  1841,  when  he  was  for  the  first  time  informed 
thereof;  and,  thereupon,  took  out  the  letters  of  adminiatratiion : 
that  the  Commissioners  of  Charitable  Donations,  &c,,  bad  full 
knowledge  that  Edward  Christian  was  entitled  as  before  men- 
tioned: but,  acting  in  collusion  with  ]>evereux,  they  abstained 
from  making  him  a  party  to  the  suit  instituted  by  them,  and 
never  gave  him  any  notice  thereof:  that  Devereux  had  pos- 
sessed property  and  effects  of  the  testator  to  the  amount  of 
6,0002.  and  upwards,  which  he  had  applied  to  his  own  use :  that 
he  well  knew  that  Edward  Christian  was  entitled  as  before  men- 
tioned, but  he  never,  in  his  answer  put  in  in  the  last-mentioned 
suit,  suggested  or  referred  to  Edward  Christian's  rights  and  in- 
terests, or  suggested  that  he  should  be  made  a  party  to  that  suit^ 
or  gave  him  any  notice  thereof  or  informed  him  that  he  was  in 
anyway  interested  therein  or  in  the  property  the  subject  thereof: 
that  the  sum  of  46,2867. 14^.  8cL  consols  still  remained  in  court  in 
trust  in  the  secondly  above-mentioned  cause :  that,  if  that  fond 
should  be  paid  out,  the  petitioner  would  be  deprived  of  the  means 
of  recovering  the  share  of  the  testator's  estate  and  effects  which  he 
was  entitled  to :  that  he  had  applied  to  Devereux  to  account  for 
the  testator's  personal  estate  and  effects,  and  also  had  requested 
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the  CommiBsioneTs  of  Charitable  Donations,  &a,  to  for^ 
bear  the  distribution  of  so  much  of  *tbe  testator's  estate    [^67] 
as  was  represented  by  the  fund  in  ooort^  until  the  pro- 
per accounts  of  the  testator's  estate  should  have  been  taken,  and 
the  rights  of  all  persons  interested  therein  should  have  been  de- 
termined ill  a  suit  to  which  such  persons  should  hare  been  made 
parties ;  but  that  they  had  refused  to  comply  with  the  petitioner's 
requests:  that  he  had  lately  filed  his  bill  in  the  first  above-men- 
tioned suit,  stating  the  matters  before  mentioned,  and  praying 
that  it  might  be  declared  that  the  bequest  to  Januarius  Fanning 
lapsed  by  his  death,  and  became  part  of  the  testator's  residuary 
estate ;  that  an  account  might  be  taken  of  the  testator's  per- 
sonal estate  and  efiects  possessed  by  Devereux,  and  that  the 
dear  residue  of  the  testator's  estate  might  be  ascertained;  and 
that  the  petitioner,  as  Edward  Christian's  personal  represen- 
tative, might  be  declared  entitled  to  one-half  of  such  residue^ 
and  that  the  same  might  be  paid,  to  him,  either  out  of  the  fund 
in  court,  or  by  Devereux;  and,  if  necessary,  that  the  decree  of 
the  8th  of  August,  1827,  and  the  order  of  the  2d  of  June,  1841, 
might  be  reversed  and  discharged;  and  that,  in  the  meantime^ 
the  defendants  to  the  first  above-mentioned  suit,  might  be  re- 
strained firom  acting  on  the  order  of  the  2d  of  June,  1841,  and 
fix>m  accepting  or  receiving  any  transfer  or  payment  of  or  out  of 
the  fund  in  court. 

The  petition  prayed  that.it  might  be  declared  and  ordered 
that  no  part  of  the  fund  in  court  ought  to  be  paid  out  or  distrib- 
uted, until  the  first  above-mentioned  suit  should  have  been  heard 
and  decided ;  and  that  such  payment  or  distribution  might  be 
restrained  by  the  order  of  the  court ;  and  that  the  defendants  to 
such  suit  might  be  restrained  from  acting  on  the  order  of  the  2d 
of  June,  1841,  and  from  accepting  or  receiving  any 
^transfer  or  payment  of  or  out  of  the  fund  in  court,  un-  [*268] 
til  afker  the  taking  of  the  accounts  in  the  same  suit 

On  the  petition  coming  on  to  be  heard,  it  appeared  that,  hav- 
ing regard  to  the  amount  of  the  property  claimed  by  the  peti- 
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tioner,  the  stamp-daty  paid  on  the  letters  of  administration 
granted  to  him,  was  much  less  than  the  Stamp  Act  (55th  G«o. 
3,  c.  184;  sched.  part  8)  required ;  and  it  was  contended  that,  on 
that  account,  the  petition  ought  to  be  dismissed. 

It  was  contended  also  that,  if  any  share  of  the  testator's  resid- 
uary estate  was  given  to  Edward  Christian,  the  payment  of  it 
could  not  be  enforced ;  first,  because  he  had  not  proved  the  tes- 
tators will ;  and,  secondly,  because  his  right  to  it  was  barred  by 
the  Statute  of  Limitations  (8d  k  4th  W.  4,  a  27.(a) 

Mr.  Wahefidi  and  Mr.  Bacon  appeared  in  support  of  the  peti- 
tion. 

Mr.  Knight  Bruce^  Mr.  Jacob,  Mr.  Wtgram,  Mr.  James  RusM^ 
Mr.  WiOcock,  Mr.  Anderdon  and  Mr.  Lojbu  Wtgram  opposed  ik 

With  respect  to  the  objection  that  Edward  Christian  had  for- 
feited his  right  to  the  share  of  the  residue  bequeathed  to  him,  by 
not  proving  the  will, 

{^69]  -  *The  Vtcc-Ohanedhr  said,  in  the  course  of  the  argu- 
ment, that^  on  a  former  occasion,  he  had  considered  the 
^int,  and  that  the  conclusion  which  he  had  come  to,  was  that  the 
rule  as  to  a  legacy  given  to  an  executor  who  did  not  prove  the  will, 
did  not  apply  to  a  residue ;  and  that  there  was  no  case  which 
decided  that  an  executor  should  be  deprived  of  his  right  to  a 
residue  or  a  share  of  a  residue  given  to  him,  because  he  did  not 
prove  the  will.(&) 

(a)  The  40th  Be^on  of  that  Act  enacts  that  no  action  or  auit  shall  be  bronght  to 
reooyer  any  sum  of  money  secured  by  any  moMigage,  Jndgment  or  lien,  or  other- 
#tsb  charged  upon  or  payable  out  of  any  land  or  rent,  ai  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  Of 
the  same ;  &a,  fta 
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With  respect  to  the  objections  founded  on«tke  insufficiency  of 
the  stamp  affixed  to  the  letters  of  administration,  and  on  the 
Statute  of  Limitationa,  the  counsel  for  the  petition  said,  that,  be- 
fore the  petitioner  could  apply  to  have  any  part  of  the  fund  in 
court  paid  out  to  him,  he  must  obtain  and  produce  letters  of  ad- 
ministration, haying  a  stamp  of  sufficient  amount  on  them ;  but, 
as  the  petitioner  did  not  ask,  on  the  present  occasion,  to  have 
any  part  of  the  fond  paid  to  him,  or  even  to  have  his  right  to 
any  portion  of  it  declared,  but  asked,  merely  for  a  stop-order, 
that  is,  that  the  court  would  not  part  with  the  fund  until  the 
petitioner's  claim  had  been  decided  on,  it  was  sufiScient  for  him 
to  produce  letters  of  administration,  on  which  the  lowest  amount 
of  duty  required  by  the  Stamp  Act  had  been  paid.  Secondly, 
that  the  Statute  of  Limitations  applied,  not  to  a  residue  or  a  shiure 
of  a  residue,  but  merely  to  a  legacy. 

The  respondents'  counsel  said  that  letters  of  administration 
with  an  inadequate  stamp  upon  them,  could  not  be  pro- 
duced, in  a  court  of  justice,  for  any  purpose  *whatever.    [*270] 
Htmt  y.  £ieven8j{a)  Oarr  y.  Boberts^ib)  Thynne  y.  Proihe' 
r9e.{c) 

Secondly,  that  a  person  to  whom  a  residue  or  a  share  of  a  re- 
sidue was  bequeathed,  was  a  legatee;  and,  consequently,  the 
term  "legacy,"  in  the  Statute  of  Limitations,  included  a  residue 
or  a  share  of  a  residue,  as  well  as  a  sum  of  specified  amount ;  and 
that  no  reason  could  be  assigned  why  the  right  to  the  former 
should  not  be  barred  by  length  of  time,  as  well  as  the  right  to 
the  latter. 

The  Yice-Chancellob  : — ^This  case  divides  itself  into  two 
parts.  There  is,  first  of  all,  the  application  as  against  The  Com- 
missioners of  Charitable  Donations;  and  then  there  is  the  appli- 
cations as  against  Mr  Deyereux;  and  it  appears  to  me  that 
there  is  a  very  considerable  diflference  between  the  two. — [Mr. 

(a)  8  Taunt  113.  (0)  2  ICm.  k  SoL  668. 

(f)  S  Barn.  St  AdoL  906. 
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Wakefidd:  I  admit  that  I  cannot  support  the  petition  as  against 
the  CommissioneTB  of  Charitable  Donationa] — The  Ftbs-CKanoel* 
lor:  Then,  as  to  them,  it  is  admitted  that  no  order  can  be  made ; 
and,  as  to  them,  therefore,  the  petition  must  be  dismissed  with 
costs. 

Then  the  question  is  with  respect  to  the  surplus  of  the  46,286?. 
149.  8d.,  after  handing  over,  to  the  Commissioners  of  Charitable 
Donations,  what  the  master  finds  is  their  share.  The  claim  which 
is  made  by  the  petitioner,  is  in  his  character  of  administrator  of 
Edward  Christfan,  who  was  the  co-joint-tenant,  with  Mr.  Deve- 

reux,  of  the  general  residue :  and  my  opinion  is  that 
[*271]    *there  has  not  been  a  sufficient  denial,  by  the  affidavit 

of  Mr.  Devereuz,  of  that  general  statement  which  is 
made,  in  Mr.  Christian's  affidavit,  as  to  the  effect  of  the  assign- 
ments which  Mr.  Devereuz  is  alleged  to  have  made  of  his  moiety 
of  the  residue :  so  that  it  is  impossible  to  decide  what  is  the  eflbct 
of  the  deeds  which  he  has  executed,  without  seeing  them :  and 
it  seems  to  me  that  it  would  have  been  as  well  for  Mr.  Deve* 
reux  to  have  gone  somewhat  further  in  his  denial  than  he  has 
done.  I  think,  therefore,  that,  on  the  affidavits,  it  must  be  takea 
to  be  a  point  not  concluded. 

Next :  with  regard  to  the  question  as  to  the  meaning  of  the 
word,  "legacy,"  in  the  8d  &  4th  Will,  the  4th,  c.  27,  s.  40.  I 
am  inclined  to  think  that,  where  the  Act  speaks  of  a  l^acy,  it 
does,  in  effect^  speak  of  a  share  of  a  residue ;  and  it  does  nol 
make  any  difference  between  a  share  of  a  residue  and  a  legacy. 
But  then  that  appears  to  me  to  be  a  very  important  pointy  on 
which  I  am  not  bound  to  give  an  opinion  now. 

It  strikes  me  that  there  is  a  very  wide  difference  between  re- 
taining a  fund,  which  the  court  has  already  got  possession  o^ 
until  a  grave  question  has  been  decided ;  and  taking  a  fund  out 
of  the  possession  of  a  person  until  the  decision  of  the  question, 
when,  perhaps,  it  may  not  appear  that  the  applicant  has  any 
title  at  all  to  the  fund.    The  two  cases  appear  to  me  to  be  ex- 
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tremelj  dianmilsr.  Therefore,  if  I  only  find  that  there  is  a  grave 
qoefiticm  which  cannot  be  determined  until  the  hearing  of  the 
oaoae,  and  that  the  fund  in  dispute  is  in  this  court,  I  think  that  the 
same  principle  which  (where  an  application  is  made  by  a  party^ 
whose  tide  is  not  admitted,  to  have  the  possession,  from  another, 
of  a  fund  which  the  applicant  claims  as  his,)  would  lead 
*me  to  say  that  the  fund  should  remain  where  it  is,  [*272] 
would  also  lead  me  to  say,  where  the  fund  is  in  court, 
that  it  shall  remain  in  court :  because  the  court  is  not  taking  the 
fund  from  any  person,  but  is  merely  keeping  that  which  it  has 
possession  ot,  until  the  grave  question  is  determined. 

It  strikes  me  also  that  there  is  this  difficulty  in  this  case.  The 
Irill  in  the  petitioner's  suit,  is  filed  impeaching  the  order  which 
was  made  in  June  last :  and  it  is  filed,  not  in  the  shape  of  a  bill  of 
review,  nor  in  the  shape  of  a  bill  asking  relief  against  an  order 
or  a  decree,  on  the  ground  that  it  was  obtained  by  fraud.  I  use 
that  particular  phrase,  because,  though  the  bill  does  aver  collu- 
sion, yet  there  is  no  passage,  in  the  affidavit,  which  supports  the 
bill  in  that  respect ;  and,  therefore,  I  must  take  it  to  be  a  bill 
not  proceeding  on  the  ground  of  collusion ;  and  it  seems  to  me 
that  there  may  be  a  very  great  difficulty  in  interfering  with  an 
order  made  in  a  cause,  where  the  bill  which  is  filed  to  impeach 
it,  is  not  a  bill  of  review,  nor  a  bill  proceeding  on  the  ground 
of  fraud  But,  noth withstanding  there  may  be  a  very  consider- 
able difficulty  on  those  grounds ;  I  think  that  it  is  a  difficulty 
which  ought  to  be  dealt  with  at  the  hearing. 

Then  the  application  which  is  made  in  this  case,  is  made  by  a 
party  who  makes  the  strength  of  his  case  and  the  hardship  of 
his  case  to  consist  in  this,  thal^  if  the  court  does  not  interfere,  he 
will  lose  several  thousand  pounds:  but,  notwithstanding  the  co* 
genqr  of  his  case  in  respect  of  the  lai^eness  of  the  fund  that  he 
may  lose,  he  yet  contents  himself  with  coming  forward  in  the 
shape  of  what  may  almost  be  called  a  pauper  adminis- 
trator; he  comes  here  with  letters  of  ^administration,  [*278] 
having  no  higher  stamp  on  them  than  is  required  for 
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the  smallest  amount  of  property  mentioned  in.  the  Stamp  Act 
At  the  same  time,  I  am  willing  to  admit  that,  in  cases  where  a 
claim  has  been  made  by  a  plaintiff  as  administrator,  and  the  suit 
has  gone  on,  without  any  objection  being  made,  this  ooQit  hss 
allowed  the  party  to  recover  at  the  hearing,  if,  at  the  time  of  the 
hearing,  a  proper  administration  is  produced.  I  think,  there- 
fore, that  it  would  be  too  harsh  to  say  that  this  petition  must  be 
dismissed  merely  because  the  letters  of  administration,  at  the 
present  moment,  are  not  sufficiently  stamped ;  and  that  a  rea- 
sonable time  ought  to  be  allowed,  to  the  party  who  makes  the 
application  by  petition,  to  come  to  the  court  with  a  suffioi^it 
administration. 

It^  therefore,  appears  to  me,  on  the  whole,  that  the  fair  thing 
is  to  let  this  petition  stand  over  for  a  certain  short  time,  giving 
leave,  to  the  petitioner,  in  the  meanwhile^  to  procure  his  letters 
of  administration  to  be  adequately  stamped ;  which  if  he  does^ 
the  proper  course  will  be  to  make  an  order  which  will  have  the 
effect  of  retaining,  in  court,  the  difference  between  the  46,286^ 
145.  8(f.,  and  that  share  of  it  which  clearly  belongs  to  The  Com- 
missioners of  Charitable  Donations. 


[*274]  *CHAKMaN  V.  WWGHT. 

West  India  esiate. — Skit  5  Oeo.  2,  c.  7. — Asaels. — Administratum. — 
DAtor  and  creditor. 

1841 :  9th  July. 

Notwithstanding  West  India  estates  are  made  legal  assets  bj  ft  Oea  9^  a  1,  Si.  4, 
thej  maj  be  devised  so  as  to  make  them  equitable  assets. 

The  testator  in  this  cause^  devised  an  estate,  which  be  had  in 
the  West  Indies,  to  his  executors^  in  trust  to  sell  and  apply  the 
proceeds  in  payment  of  his  debta  The  question  was  whether 
that  estate  was  to  be  considered  and  dealt  with  as  equitaUe  or 
as  legal  assets  of  the  testator. 
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By  the  fourth  sect,  of  6  Cteo.  2,  a  7,  (for  the  more  easy  recov- 
ery of  debts  in  his  majesty's  plantations  and  colonies  in  America,) 
it  is  enacted  that  the  hoases,  lands,  negroes,  and  other  heredita* 
ments  and  real  estates,  situate  or  being  within  any  of  the  said 
plantations,  belonging  to  any  person  indebted,  shall  be  liable  to 
and  chargeable  with  all  just  debts,  duties  and  demands,  of  what 
nature  or  kind  soever,  owing  by  any  such  person  to  his  majesty, 
or  any  of  his  subjects,  and  shall  and  may  be  assets  for  the  satis- 
&ction  thereof,  in  like  manner  as  real  estates  are,  by  the  law  of 
England,  liable  to  the  satisfaction  of  debts  due  by  bond  or  other 
specialty,  and  shall  be  subject  to  the  like  remedies,  proceedings 
and  process^  in  any  court  of  law  or  equity  in  any  of  the  said 
pkntationa,  respectively,  for  seizing,  extending^  selling  or  dispos- 
ing of  any  such  houses^  lands,  negroes  and  other  hereditaments 
and  real  estates,  towards  the  satisfaction  of  such  debts,  duties  and 
demands,  and  in  like  manner  as  personal  estates  in  any  of  the 
said  plantations  respectively  are  seized^  extended,  sold  or  dis- 
posed of  for  the  satisfaction  of  debts. 

*That  enactment^  and  the  construction  put  upon  it  by  [*276} 
Sir  T.  Plumer  in  ITwmson  v.  Orani^{a)  were  relied  upon 

bj 

Mr.  Knight  Bhice  and  Mr.  Berkeley^  who  contended  that  the 
estate  was  made  legal  assets  by  the  Act  of  Parliament,  and 
that  it  was  not  in  the  power  of  the  testator  to  make  it  equitable 
assets. 

Mr.  Jaeoby  Mr.  Bhfni  and  Mr.  Ook  were  the  other  counsel  in 
the  cause. 

TheFibe-CKaiiceaTr  said  that,  as  the  Act  of  Geo.  2.  had  not 
taken  away  the  power,  which  testators  had  before  the  passing 
of  that  Act^  to  dispose  of  their  estates  so  as  to  make  them  equi* 
table  aasetSi  that  power  still  remained ;  and,  oonaeqiiently,  Um 
estate  in  question  was  equitable  assets. 


MiBMnUt^ 
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[*276]  *Elliott  v.  Elliott. 

Will — Cbmtruclum. — Bemoteness. 

1341:  16th  July. 

Testator  gave  the  residue  of  bis  personal  estate  unto  and  among  all  and  every  the 
children,  sons  and  daughters  of  his  daughter  Elizabeth,  in  equal  shares  and  pro- 
portions, as  and  when  they  should  attain  ^eir  respective  ages  of  twenty-two 
years.  Held,  that  the  children  of  the  testator's  daughter  living  at  the  testator's 
death,  were  the  only  objects  of  the  bequest ;  and,  consequently,  that  it  was  not 
void  for  remoteness. 

The  testator  in  this  cause  gave  a  legacy  of  1,000Z.  to  his 
daughter  Elizabeth  EUiott,  and  all  other  his  personal  estate  and 
effects  unto  and  among  all  and  every  the  children,  sons  and 
daughters,  of  his  said  daughter,  in  equal  shares  and  proportions^ 
as  and  when  they  should  attain  their  respective  ages  of  twenty- 
two  years ;  and  he  directed  the  interest  on  their  respective  shares 
to  be  accumulated,  and  to  be  paid  to  them  as  and  when  the 
principal  should  be  payable. 

Mra  Elliott  had  four  children  living  at  the  testator's  death, 
and  one  born  four  years  afterwards. 

Mr.  c7.  H.  Palmer,  for  the  plaintiff  Mr&  Elliott,  who  was  the 
testator's  sole  next  of  kin,  said  that  the  residue  was  given  to  all 
the  children  of  Mrs.  Elliott,  as  a  class ;  and,  as  their  shares  were 
not  to  vest  in  them  until  they  attained  the  age  of  twenty-two^ 
the  gift  was  wholly  void  for  remoteness.  Leake  v.  Bobin8<m,{a) 
Vdivdry  v.  Oedde8.{b) 

Mr.  Knight  Bruce  and  Mr.  Hare,  for  the  children  of  Mra 
Elliott)  said  that,  where  a  bequest  was  made  to  A.  for  life,  and, 
after  A.'8  death,  to  his  children,  the  testator  was  taken  to  mean 
all  the  children  who  might  come  into  existence  during  A.'s  life; 


(a)  2  ICer.  863. 

Qi)  1  Boss ib  ICyL  203.    See  Cbn^Mr^y.  AtuHu,  tmie,  2ia. 
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bat^  wliere  no  prior  life  interest  was  given,  the  testator 
mnst  be  supposed  *to  mean  all  the  children  who  might    [*277] 
be  in  existence  at  his  death.     Viner  v.  Franci8^{a)  and 
Davidson  y.  DaUa8.(P) 

Mr.  W.  K.  EUia  for  the  executor.  . 

Thb  Yige-Chancbllor  : — ^I  see  no  objection,  in  principle,  to 
holding  that,  by  the  description :  "  all  and  evecy  the  children, 
sons  and  daughters,  of  my  daughter  Elizabeth  Elliott^'!  the  testa- 
tor meant  those  children  who  was  then  living  or  might  be  living 
at  his  death ;  and  then  there  is  no  objection  to  the  gift. 

When  a  testator  speaks  of  the  children  of  his  daughter,  the 
reasonable  construction  is,  that  he  means  such  children  as  his 
daughter  has  at  his  death,  at  which  time  the  will  speaks.  [1] 

Declare  that  the  gift  in  question  is  a  gift  to  such  of  the  chil- 
dren of  the  testator's  daughter  as  were  living  at  the  testator's 
death. 

(a)  2  Oqx,  190.  (5)  14  Yes.  6*76. 

[1]  Where  a  re6idiuu7  gift  wu  to  tnutees^  with  direction  to  apply  such  part  of  the 
interest  aa  they  might  deem  necessary  in  the  maintenanoe  of  all  and  every  of  the  tes- 
tator's grandchildren,  children  of  the  testator's  two  sons,  until  they  severally  at- 
tahied  the  age  of  21,  and  to  aocamulate  the  surplus;  and,  when  and  as  each  of  such 
godchildren  should  attain  the  age  of  21  years,  to  pay  to  each  of  them  2000L ;  and, 
as  soon  as  an  and  every  of  the  said  grandchildren  should  have  attained  the  age  of 
21  years,  to  pay  or  divide  the  trust  fund  utito  and  amongst  all  and  every  of  his  said 
granddiildren :  it  was  held,  to  be  a  gift  for  the  benefit  of  all  the  children  of  the 
testator's  two  sons»  bom  or  to  be  bom :  not  confined  to  children  living  at  the  death 
of  the  testator,  and  not  distributable  upon  the  youngest  grandchild  for  the  time 
being  attaining  21 ;  but  that,  on  attaining  21,  the  grandchildren  were  entitled  to  the 
interest  on  their  presumpUve  share^  until  another  grandchild  should  be  bom.  iM»- 
warimg  v.  jBsstnor,  8  Hare,  44. 
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[♦278]  *Waltek8  v.  jACKaoN.[l] 

Infant  heir, — Decree. 

1841:  lethADd  19th  Julj. 

lu  a  decree  for  rairiDg  legacies  against  an  infant  heir  of  a  devisee  whose  estate  mm 
charged  with  the  legaoiesi  a  sale  to  raise  the  requisite  amount  will  be  dhrected, 
hat  the  in&nt  will  not  then  be  declared  a  trustee,  so  as  to  enable  the  conn 
to  order  a  conyejmnce  under  the  6th  and  18th  sections  of  1  Will  4,  a  60. 

In  this  case  a  bill  was  filed  by  legatees  whose  legacies  were 
charged  on  land  of  which  the  infant  heir  of  a  devisee  under  the 
will  was  seised.  The  object  of  the  bill  was  to  have  the  legacies 
(on  a  deficiency  of  personal  estate)  raised  by  sale  of  a  oompe* 
tent  portion  of  the  land. 

All  the  accounts  having  been  taken,  and  the  amount  to  be 
raised  out  of  the  infant's  estate  having  been  ascertained,  the 
oause  come  on  for  further  directions ;  when,  a  sale  of  a  part  of 
the  infant's  estate  being  necessary,  a  question  arose  as  to  th^ 
form  of  the  order  to  be  pronounced. 

Mr.  O.  Richards  and  }ILt.  Eenshaw^  for  the  plaintafis,  contend- 
ed that  it  was  proper,  under  1  Will  4,  c.  60,  ss.  6  &  18,  (the  1  W. 
4^  c.  47,  not  applying  to  the  case,)  that  the  infant  should  at  once 
be  declared  to  be  a  trustee,  for  the  legatees,  to  the  extent  of  the 
sum  to  be  raised  for  them,  and  that  a  sale  and  oonveyanoe 
should  be  ordered.(a) 

Mr.  Lee,  for  the  infant,  mentioned  a  case  of  Oo^ey  v. f 

in  which  Lord  Langdale,  M.  B.,  directed  a  sale,  and  declared 
that,  upon  the  sale  taking  place,  the  in&nt  would  become  a  txxuK 
tee  for  the  purchaser  of  the  estate. 

(a)  See  Brwm  v.  Brocm^  8  IC  ik  K.  44S. 
[1]  JEk  rdatkme. 


I 
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*The  Vto^OhjanctScT  refofled  then  to  make  any  further  [*297] 
order  than  for  a  sale  of  a  competent  portion  of  the  pro- 
perty ;  and  said  that  the  direction  for  sale,  would  be  a  good 
ground  for  the  declaration  which  might  be  made  on  a  petition 
to  be  presented  for  a  conveyance  after  the  sale  should  have 
taken  place.  He  mentioned  a  M.S.  case,  in  1886,  in  which,  un« 
der  similar  oircumstanoes,  he  had  made  the  like  order. 


Plunkett  v.  Lewis. 

Practice, — Exceptions, — BqporL 

1841:  23d  July. 

PUuntiff  serred  defendant  with  an  order  oonflnning  a  report  msi :  and,  on  the 
eighth  day  after,  ezdasive  of  the  day  of  service,  Jie  apj>lied  for  the  registrar's  cer- 
tificate of  no  cause  shown,  but  which  the  registrar  declined  to  give  without  the 
production  of  counsels  brief  on  a  motion  to  make  the  order  absolute,  which  (it 
was  said)  oould  not  be  made  until  the  then  next  seal.  On  the  ninth  day,  the 
defendant  filed  exceptions  to  the  report  Held  that  the  exceptions  were  regu- 
larly filed. 

Motion,  by  plaintiff,  that  exceptions  filed,  on  behalf  of  the 
defendant,  to  the  Master's  report  dated  the  16th  of  June,  1841, 
might  be  taken  off  the  file  for  irregularity. 

The  affidavit  in  support  of  the  motion,  stated  that  the  order 
confirming  the  report  nisij  was  obtained  and  served  on  the  28d 
of  June,  1841 ;  that  the  deponent  applied,  at  the  report-office, 
on  the  1st  of  July,  being  the  eighth  day  after  the  order  nisi 
was  served  exclusive  of  the  23d  of  June,  for  the  registrar's  certi- 
ficate of  no  cause  shown ;  but  which  was  declined  without  the 
production  of  counsel's  brief  on  a  motion  to  make  ike  order  abso* 
bUe,  which  (it  was  said)  could  not  be  made  until  the  then  next 
seal :  that  the  deponent  had  been  informed  and  believed  that  the 
order  to  set  down  the  exceptions,  which  was  dated  the  1st  of 
J«ly,  1841,  was  not  swrved  upon  ihe  plaintiff's  cleric 
in  court,  until  the  seocmd  of  *that  month ;  in  wfaioh    [*280] 
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case  the  said  order  was  not  served  in  due  time  aocording  to  the 
practice  of  the  court. 

Mr.  Knight  Bruce,  in  support  of  the  motion,  cited  Manners  v. 
Brt/an,{a)  and  Mok  v.  SnvUh,{b) 

Mr.  Wahefidi  and  Mr.  K.  Parker,  for  the  defendant^  said  that, 
as  the  exceptions  were  filed  before  the  certificate  of  no  cause 
shown  was  obtained,  they  were  filed  in  due  time. 

The  Viob-Chancellob:— I  rather  think  that  the  right  mean- 
ing of  the  order  nisi,  is  that  the  order  will  be  made  absolute  if 
CO  cause  is  shown  and  that  fact  is  certiftecL{c) 


[*281]  Bbatson  v.  Beatson. 

Volunteer, —  Vohmtarj/  setdement — BevocaHon, 

1841 :  23d  and  30th  jjilj. 

A.BtDgle  lady  haviog/'under  a  will,  a  general  power  of  appointment  oirer  a  ftuid, 
made  a  voluntary  appointment  of  it  to  trustees,  in  trust  for  her  separate  use,  for 
life;  remainder  for  any  husband  whom  ihe  might  marry,  for  life;  remainder  for 
her  children  by  any  husband  or  husbands  whomsoeyer.  A  few  months  aAer* 
wards,  she,  being  still  unmarried,  revoked  the  appointment  (although  she  had 
not  reserved  to  herself  any  power  to  do  so,)  and  made  another  voluntaiy  appoint- 
ment  of  the  ftmd,  to  other  trustees^  in  trust  as  she  should  appoint  by  deed  or  wilL 
She  then  married;  and,  afterwards^  by  virtue  of  the  power  reserved  to  her  by  t^ 
last  deed,  she  executed  aoother  voluntary  deed,  by  which  she  declared  that  the 
trustees  of  the  prior  deed  should  stand  possessed  of  the  fund  in  trust  as  she  and 
her  husband  should  appoint,  and,  in  defitult,  in  trust  for  her  husband  and  herself 
for  their  lives  successively,  remainder  for  their  ohildrea  The  fund  still  remained 
in  the  names  of  the  trustees  of  the  will.  The  court,  in  a  suit,  by  the  wife  and  the 
last-mentioned  trustees,  against  the  husband,  the  trustees  of  the  will  and  the 
trustees  of  the  first-mentioned  deed,  decreed  (with  the  nusband's  concurrenoe) 
the  trustees  of  the  will  to  transfer  Uie  fond  to  the  trustees  of  the  last  deed  upon 
the  trusts  thereot    [iSSmnm  y.  Oadogan  observed  upon. 

Maria  Theresa  No  well  bequeathed  two  seventh  parta  of  her 
residuary  personal  estate,  to  trustees,  in  trust  to  pay  the  interest 

(a)  1  ICyL  ib  Keen,  4fi8.  (c)  See  S  fiinfthHi  Fhujt  Sd  edit.  3tt| 

(6)  IJao. 4 Walk. €$»  864. 
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thereof,  to  her  niece,  Margaret  Marion  Hnmfrays,  spinster,  for 
her  life,  for  her  separate  ose,  and,  after  her  decease,  in  trust  to 
pay  the  principal  to  such  person  or  persons,  &Cy  as  she  should,  by 
deed,  appoint 

Margaret  Ursula  Humfirays  bequeathed  to  trustees,  8,6751 
three-and-a-half  per  cent  reduced  annuities,  in  trust  to  pay  the 
dividends  to  her  daughter,  the  said  Margaret  Marion  Humfrays, 
so  long  as  she  should  continue  unmarried ;  and,  in  the  event  of 
M.  M.  Humfrays'  marriage,  the  testatrix  directed  6000L  redu- 
ced annuities^  part  of  the  8,675Z.  like  annuities,  to  be  transferred 
to  her  or  to  such  person  or  persons  and  upon  such 
trusts  as  she,  either  before  or  after  her  marriage,  ^should,  [*282] 
by  deed,  appoint:  and  the  testatrix  directed  that  the 
trustees  should  stand  possessed  of  the  residue  of  the  8,6752L,  in 
the  event  of  her  daughter's  marriage,  as  part  of  the  residue  of 
her  own  estate. 

By  an  indenture  of  settlement  dated  the  18th  of  June,  18S9, 
and  made  between  Margaret  Marion  Humfrays,  and  certain  per^ 
sons  who  were  trustees  of  the  settlement,  aft«r  reciting  that 
Margaret  Marion  Humfrays,  being  about  to  embark  for  India, 
where  she  was  engaged  to  be  married,  had  then  lately  deter- 
mined, in  contemplation  of  her  intended  marriage,  to  make  such 
several  appointments  and  settlement  of  the  6,0002L  reduced  an- 
nuities, and  of  her  two  seventh  parts  of  Mrs.  Nowell's  residuary 
estate,  as  thereinaft;er  stated ;  and  that,  in  pursuance  of  such  de* 
termination,  by  a  deed  poll  of  even  date  with  the  settlement,  she 
had  absolutely  and  irrevocably  appointed  that,  from  and  imme- 
diately after  her  marriage  with  any  person  whomsoever,  the- 
trustees  of  Mrs.  Nowell's  will  should  transfer  the  said  two  sev- 
enth parts  to  the  trustees  of  the  settlement,  upon  the  trusts 
thereby  declared  thereof;  and  that,  in  further  pursuance  of  her 
said  determination,  by  another  deed  poll  of  even  date  with  the 
settlement,  she  had  absolutely  and  irrevocably  appointed  that, 
immediately  after  her  marriage  with  any  person  whomsoever,  the 
tru3tee8  of  her  mother's  will  should  transfer  4^000^  reduced  an- 
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Bnities,  part  of  the  8,675{.  like  annuitiea,  to  the  trustees  of  the 
fiettlement,  upon  the  trosts  thereby  declared  thereof;  and  that^ 
by  the  same  deed  poll,  she  had  appoiuted  that,  immediately  after 
her  marriage  with  any  person  whomsoever,  the  trustees  of  her 
mother's  will  should  transfer  the  sum  of  1,000Z.  reduced  annui- 
ties, making,  together  with  the  4,0002.  like  annuities,  the  sum  of 
those  annuities  over  which  she  had  a  power  of  appoint- 
[*283]  ment,  to  the  person  *witli  whom  she  should  have  inter- 
married, for  his  own  absolute  use :  it  was  agreed  and 
declared  that  the  trustees  of  the  settlement  should  stand  possess- 
ed of  the  two  seventh  parts  of  Mrs.  Nowell's  residuary  estate  and 
of  the  4,00021  reduced  annuities,  in  trust  for  Margaret  Marion 
Humfrays  for  her  life,  for  her  separate  use,  and,  aAipr  her  death, 
for  any  husband  with  whom  she  might  have  int^married,  for 
his  life ;  and,  subject  hereto,  in  tmst  for  her  children  by  any 
husband  or  husbands  whomsoever,  and,  if  she  should  not  leave 
any  child  or  any  husband  surviving  her,  in  trust  for  her  execu- 
tors, kc;  but,  if  she  should  leave  a  husband,  then  in  trust  for 
her  next  of  kin,  exclusive  of  her  husband. 

Margaret  Marion  Humfrays  sailed  for  India  in  July,  1889,  and 
arrived  there  in  November  following. 

Soon  after  her  arrival,  she  became  dissatisfied  with  the  settle- 
ment and  deeds  poll  of  June,  1889,  and  was  desirous  of  revoking 
and  annulling  them ;  and,  accordingly,  an  indenture  of  the  80th 
of  December,  1889,  was  made  between  her  and  Alexander  Hum- 
frays,  B.  W.  Beatson  and  C.  Becher,  which  recited  that,  when 
she  executed  the  deeds  of  June,  1889,  she  was  not  fully  aware 
of  their  nature  and  effect,  or  how  they  affected  her  own  rights  or 
the  rights  of  any  husband  whom  she  might  marry,  and  that  she 
received  no  valuable  consideration  for  executing  them ;  but  was 
under  an  erroneous  impression  that  it  wos  necessary  and  impera- 
tive upon  her  to  execute  them  before  she  left  Bng^buid,  and  that 
they  would  not,  and  that  she  nev«r  intended  that  they  should 
be  binding  on  her,  nnlen  the  provisions  of  ihea  should  be  a|>- 
proved  of  by  -mok  husband  as  ahe  might  oMunry ;  and  that,  «c< 
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oordingly,  she  caused  the  following  memorandum  to  be 
indorsed,  for  the  ^signature  of  such  husband  in  case  he  [^84] 
should  approve  of  the  same,  on  an  attested  copy  of  the 
settlement  furnished  to  her  previously  to  her  leaving  England : 
*^  I  hereby  approve  of  and  allow,  ratify  and  eonfirm  the  settle- 
ment which  was  made  and  executed,  by  my  intended  wife,  Mira 
Maigaret  Marion  Humfrays,  previously  to  her  quitting  England, 
and  of  which  the  within  is  certified  to  be  an  attested  copy :"  that 
she  executed  the  deeds  of  June,  1889,  under  the  belief  that  she 
could,  at  any  time  before  her  marriage,  revoke  the  same  or  alter 
the  provisions  or  limitations  thereof,  and  substitute  otljier  provi- 
sions or  limitations  for  the  same,  if  the  same  should  not  be  approved 
of  by  such  husband,  and  that  no  transfer  of  the  trust  funds  would 
be  made,  to  the  trustees  of  the  settlement  of  June,  18S9,  until 
the  solemnization  of  any  such  marriage ;  and  that^  at  the  times 
of  executing  the  settlement  and  deeds  poll,  and  of  making  the 
indorsement  on  the  attested  copy  of  the  settlement,  she  was  under 
the  impression  and  belief  that  those  deeds  were  not  and  would 
not  be  oom{dete  and  delivered  deeds,  and  binding  on  her  or  any 
husband  with  whom  she  might  intermarry,  until  the  indorse* 
ment  should  be  signed  by  such  husband ;  but  that  the  said  deeds 
would  remain  in  the  nature  of  escrows,  and  would  be  held,  by  the 
trustees  of  the  settlement,  as  such,  and  not  as  binding  and  oper- 
ative deeds,  until  such  consent  and  approval  should  be  given  by 
such  husband :  that,  since  her  arrival  in  India,  she  had  had  the 
settlement  fully  explained  to  her,  and  that  she  was  then  made 
fully  aware,  and  then,  for  the  first  time,  fully  understood  the 
true  nature  and  legal  effect  of  it  and  of  the  deeds  poll ;  and,  be« 
ing  dissatisfied  with  the  same  and  the  contents  of  the  settlement, 
by  reason  of  the  effect  thereof  being  contrary  to  what  she  intended 
at  the  time  of  executing  the  said  deeds,  she,  being  still 
^unmarried,  had  resolved  to  revoke  and  set  aside  tlie  set-  [*286] 
tlement  and  deeds  poll  and  the  trusts,  &o.,  therein  contain- 
ed, and,  instead  thereof,  to  make  and  substitute  such  appoint- 
ments, directions,  trusts,  &o.,  as,  in  the  indenture  now  in  state- 
ment, were  mentioned ;  and  that  the  indorsement  still  remained 
uexeeated.  The  indenture  of  Deoember,  1889,  then  witnessed 
Vol.  Xn.  16 
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that,  for  the  (Sanses  and  oonaiderations  therein  mentioiied,  and 
for  certain  other  good  and  valnable  considerations  her  therennto 
moving,  and  in  consideration  of  lOs*,  Margaret  Marion  Humfrays 
did  thereby  revoke  the  setdement  of  June,  1889,  and  all  the 
uses,  trusts,  &c.,  therein  contained,  and  also  the  two  deeds  poU 
and  the  appointments  thereby  made :  and,  by  the  same  inden- 
ture,  she  directed  the  trustees  of  Mrs.  NowelPa  will  not  to  tmnsfer 
the  two  seventh  parts  of  the  residue  of  that  testatrix's  est&te,  and 
the  trustees  of  her  mother's  will  not  to  transfer  the  5,0001  re- 
duced  annuities  to  the  trustees  of  the  settlement  of  June,  1880| 
but  to  transfer  such  two  seventh  parts  to  Aleicander  Homfrays 
and  R  W.  Beatson  and  G.  Beoher,  upon  such  trusts,  &a,  as  she, 
whether  she  should  be  then  Sole  or  oovelt,  should,  by  any  deed 
or  deeds,  to  be  by  her  sealed,  ftc,  appoint ;  and,  in  defiivlt  of 
such  appointment^  then,  as  she,  whether  thenfiole  or  covert^ 
should,  by  her  will,  appoint :  and,  in  default  of  any  such  appoint- 
ment, in  trust  for  such  person  as  should  be  her  husband  at  the 
time  of  her  decease:  or,  in  ease  she  should  die  unmarried  or 
without  leaving  any  husband  her  surviving,  then  in  trust  for  her 
next  of  kin. 

In  February,  1840,  Margaret  Marion  Humfrays  married  W. 
Fergusson  Beatson  in  India ;  and,  by  a  settlement  dated  the  12th 

of  August)  1840,  she  and  her  husband  direoled  A.  Hum- 
[*286]    frays,  B.  W.  Beatson  and  «0.  Becher  to  stand  possessed  of 

the  two  sevenths  of  Mrs.  Nowell's  residuary  estate,  and 
also  of  the  6,000L  reduced  annuities,  in  trust  as  she  and  her  hus- 
band should  jointly  appoint^  and,  in  default  of  such  appointment^ 
in  trust  for  her  husbimd  and  herself  for  thdr  lives  successively, 
and,  subject  thereto,  in  trust  for  the  children  of  their  marriage, 
and,  in  default  of  children,  in  trust  as  she  and  her  husband  or 
the  survivor  of  them  should  appoint,  and,  subject  thereto,  in  trust 
for  the  survivor  absolutely. 

The  bill,  which  was  filed,  by  Mrs.  Beatson  and  the trusti^es  of  Ae 
last-mentioned  settlement,  against  W.  F.  BeatM>nAnd  ttieii'asirts 
of  Mrs.  Nowell^  and  Mrs.  Hutnftays'iiliflls  laid  of  the  MlliemWit 


CASES  IN  OHANGEBY.  m 

BefttHOD  y.  BeatBOD. 

of  June,  1889,  after  atating  as  aboye,  alleged  that^  under  the  cir- 
eomakanoeB  aforesaid,  the  settlement  and  deeds  poll  of  Jane,  1889, 
were  revoked  and  annulled,  and  ought  t|o  he  delivered  up,  to 
Mrs.  Beatson,  to  be  cancelled,  and  th^t  the  tfhstees  of  the  two 
wills  ought  to  transfer  the  two  sevenths  and  the  6,0001  reduced 
annuities  t^  the  trustees  of  the  indentures  of  December,  1889, 
and  August^  1840 :  that  the  deeds  of  June,  1889,  were  not,  (als 
the  defendants  pi^tended,)  absolute  and  irrevocable,  and  were 
not  binding  on  Mrs.  Beatson,  or  any  husband  whom  she  might 
marry,  but  that  she  h^  power  to  revoke  and  annul  the  same ; 
that  she  never  intended  those  deeds  to  bind  herself  or  any  future 
husband  whom  she  might  iparry,  l^ut  intended  that  ihe  provi* 
aions  thereof  should  be  approved  of  by  any  person  whom  she 
^uld  intend  to  many ;  and  that  ^e  fully  believed  and  w^s 
convinced  that^  in  case  the  husband  whom  sl^e  should  intend  to 
marry  should  npt  approve  of  them,  or  in  case  she  shovild  be- 
come dissatisfied  therewith,  she  had  full  power  to  re- 
voke and  annul  the  imne,  and  .to  ^oaake  and  ^substitute  [*287] 
any  new  appointment  of  the  trust  f^n4s ;  aiid  that  she 
executed  the  deeds  of  Juuue^  1889,  under  the  drcumstaQoes  and 
in  the  belief  aforesaid. 

The  bill  prayed  that  the  ^rua^  of  the  deeds  of  Peoember, 
1889,  and  August^  1840,  might  be  established;  and  that  the 
deeds  of  June,  1889,  might  be  declared  inoperative;  and  that 
the  trustees  of  the  wills  might  be  decreed  to  transfer  tl^ie  jfcr^jrt 
funds  to  the  trustees  of  the  deeds  o!  December,  1889,  and  August^ 
1840. 

The  trustees  of  the  settlement  of  June^  18S9,  after  acMtting, 
by  their  a]]i9wer,  that  that  dead  and  ibe  deeds  poll  wece  to  tbe 
effi^  stated  in  the  bill,  said  that  Mr&  Beatson,  soon  af^  ^r 
arrival  in  Ind]%  did  xiosolve  to  rQvpke  those  fl^eds^  pot  ^  t^ 
reasons  alleged  by  the  bill,  but  because  she  and  her  then  intei^d^d 
husband  were  desirous  to  have  the  power  of  defeating  the  pro* 
vision  thereby  made  for  her  and  her  children  in  die  event  of  her 
marriage;  and  that  the  deeds  of  Deceop^bery  .18j$9,  |md  Aj^jgust^ 
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1840,  were  made  for  that  purpose ;  that  the  deeds  of  June,  1839, 
were  in  their  (the  defendants')  possession ;  and  that  they  had 
received,  at  different  times,  various  letters  relating  thereto,  all 
of  which,  except  those  contained  in  the  schedule,  they  had  de- 
stroyed before  the  bill  was  filed,  supposing  them  to  be  of  no  im- 
portance. They  added  that  they  were  advised  that  the  last- 
mentioned  deeds  were  not  revocable  by  Mrs.  Beatson,  but  that 
she  and  her  children  would  be  entitled,  in  equity,  to  the  benefit 
of  the  provision  thereby  intended  to  be  made  for  them.  It  did 
not,  however,  appear  that  Mrs.  Beatson  had  any  issue. 

Mr.  Knight  Bruce,  and  Mr.  Loftus  Wtgranij  for  the  plaintifi: 
— No  doubt  can  be  entertained  as  to  the  inefficacy  of 
[*288]  *the  deeds  of  June,  1839  ;  they  were  mere  voluntary 
dealings  with  two  chosea  in  aciion,  without  any  commu- 
nication made  to  the  trustees  of  them. — [Mr.  Ihed,  for  the  trus- 
tees of  the  settlement  of  June,  1839 :  I  am  instructed  that  the 
trustees  of  Mrs.  Nowell's  and  Mrs.  Humfrays'  wills,  had  notice 
of  the  deeds  of  June,  1839.] — That  fact  is  not  stated,  nor  Is 
there  any  evidence  of  it :  but,  whether  the  trustees  had  notice 
of  it  or  not)  Mrs.  Beatson  remained  mistress  of  the  funds. — [The 
Vtce-ChanceUor :  I  presume  that  the  funds  remained,  all  along, 
as  they  originally  stood.] — ^Yes :  they  remained  in  the  names  of 
the  original  trustees.  In  BiU  v.  Chireton^a)  which  probably  will 
be  cited  in  support  of  the  settlement  of  June,  1839,  the  legal  title 
to  the  fund  in  dispute,  was  complete  in  the  trustees. 

Mr.  Jacob,  and  Mr.  Kyle,  for  William  Pergusson  Beatson : — 
The  appointments  and  settlement  of  June,  1839,  were  not  made 
in  &vor  of  any  existing  husband  and  children,  but  of  a  husband 
and  children  quando  acciderinL  A  court  of  equity  will  not  give 
effect  to  an  assignment  or  disposition  of  a  chose  in  action,  made 
without  consideration.  Edwards  v.  J(mes,{f>)  IbfheU  v.  Ofmate- 
ble.{c) 

(^  M/Lib  Seen,  603. 

(6)  AfUe,  YoL  yn.  p.  326;  and  1  Ujl  ib  Gr.  326. 

(c)  Atik^  ToL  YUL  p.  69. 


f 
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Mr.  Teed^  and  Mr.  Wood^  for  the  trustees  of  the  settlement  of 
Jane,  1839 : — When  the  deeds  poll  and  the  settlement  of  June, 
1889,  were  executed,  and  notice  of  those  instruments  was  given 
to  the  trustees  of  the  funds  (as  we  are  instructed  was 
*the  case,)  everything  was  done  that  could  be  done  to  [*289] 
give  effect  to  those  instruments ;  and  the  trustees  of  the 
funds  then  became  trustees  for  the  objects  and  purposes  of  that 
settlement  Mrs.  Beatson  did  not  reserve  to  herself  any  power 
to  revoke  the  deeds  of  June,  1889,  and,  consequently,  it  was  not 
in  her  power  to  revoke  them.  Moreover,  the  parties  who  now 
ask  the  court  to  set  aside  the  voluntary  deeds  of  June,  1889, 
are,  themselves,  volunteers.  This  cas^  falls  within  the  principle 
of  Bm  V.  OuretoHj  Peire  v.  JSspinas8e,{a)  and  of  Sir  William 
Grant's  judgment  in  Shane  v.  OoLdogan,{b) 

The  Vick-Chancellob:— Before  I  decide  this  case,  I  will 
read  over  the  deeds  that  have  been  executed. 


SOih  July. — The  Vicb-Chancellok  : — Iti  this  case  an  un- 
married lady  had  a  power  of  appointment  over  a  fund  under 
her  mother's  will,  and  also  a  power  to  dispose  of  a  fund,  after 
her  death,  under  the  will  of  her  aunt,  Mrs.  Nowell:  and,  being 
in  this  country,  but  being  about  to  go  to  India,  she  executed  two 
instruments,  one  of  which  purported  to  be  an  execution  of  the 
power  over  the  fund  given  by  the  mother,  and  the  other  to  be 
an  execution  of  the  power  over  the  fund  given  by  Mrs.  Nowell. 
After  reciting  that  she  was  going  to  India,  where  she  was  en- 
gaged to  be  married,  she  executed  the  two  powers  by  appoint^ 
ing  the  funds  to  three  persons,  who  were  to  be  the  trustees  of 
an  indenture  which  professed  to  be  her  marriage  settle- 
ment: and,  by  that  indenture,  after  taking  *notice  of  [*290] 
the  fact  that  she  was  engaged  to  be  married,  but  not 
mentioning  to  what  person,  she  proceeded  to  declare  that  the 
trustees  should  hold  the  funds  in  trust  for  herself  for  her  sepa* 

(a)  2  Vyl.  k  Keen,  496. 

^)  Sogd.  on  Vend.,  9tb  ediUon,  Appz.  Ho.  26. 
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rate  xuie  for  life,  and,  after  her  decease,  in  trust  for  any  husband 
that  she  might  happen  to  leave  surviTing  her,  for  his  life ;  en- 
tirely overlooking  the  person  to  whom  she  was  engaged  to  be 
married :  and  then  there  followed  trusts  for  the  benefit  of  the 
children  she  might  have  by  any  husband  or  husbands  whomso- 
ever. 


Then  it  appears  that  she  went  to  India ;  and  there  she 
advised  that  all  that  she  had  done  was  very  absurd,  and  ought 
to  be  revoked :  and,  accordingly,  she  executed  some  instrument 
which  professed  to  be  an  instrument  of  revocation ;  and,  after 
that,  she  married :  and  then,  having  married,  she  executed  an 
instrument  which  professed  to  be  a  new  settlement  in  &vor  of 
herself  and  the  husband  that  she  then  had,  and  the  children  of 
that  marriage. 

The  bill  was  filed  by  her  and  the  persons  who  were  named  as 
trustees  in  the  second  marriage  settlement,  for  the  purpose,  as  I 
understand,  of  taking  the  funds  out  of  those  trustees  in  whom 
they  had  been  vested  under  her  mother's  will,  and  under  Mrs. 
No  well's  will,  and  of  having  those  funds  transierred  to  the  trus> 
tees  of  the  second  settlement.  The  pleadings  were  not  handed 
to  me,  and  therefore  I  took  the  effect  of  them  firom  the  statement 
made  at  the  bar :  but^  upon  reading  over  these  instruments,  I 
find  that,  among  the  recitals  of  the  second  settlement,  there  is  a 
recital  which,  if  it  be  true,  makes  the  suit  wholly  unnecessary. 
That  recital  is  that  both  the  funds  were  then  standing  in  the 
names  of  the  trustees  of  the  second  settlement  Now,  if  that 
recital  be  true,  the  whole  suit  is  superfluous.  But  the 
[*291]  case  *was  argued  before  me,  at  the  bar,  as  if  no  such  cir- 
cumstance had  taken  place :  and  I  do  not  wonder,  seeing 
the  five  strange  instruments  which  this  lady  has  excuted,  that 
the  last  one  should  have  this  recital  in  it ;.  though  it  is  manifestly 
fiJse.— [Mr.  K  Bruce:  It  is  a  mistake.] — ^The  Vice-Chancdbr: 
I  take  it  to  be  so :  but  then  the  question  is  whether,  this  lady 
having,  in  effect,  before  her  marriage,  executed  the  powers  of 
appointment  in  the  way  I  have  mentioned,  and  having  made 
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that  first  settlement  in  the  year  1888,  which  was  evidently 
without  any  oontract  with  any  human  being  and  altogether 
▼olantary,  not  to  say  grossly  absurd — the  question,  I  say,  is 
whether  this  oourt  can  treat  the  whole  as  a  nullity,  and  direct 
that  the  fiinds  over  which  she  had  the  powers  of  appointment, 
should,  so  £ur  as  ctrcumstauces  will  admit,  be  transferred  to  the 
trustees  of  her  new  settlement  ?  There  was  some  discussion  upon 
it  at  the  bar;  and  reference  was  made  to  the  case  of  Sloone  v. 
Oadqgan;  and  it  was  considered  Aat  that  case  was  an  authority 
upon  the  point  that  there  might  be  a  voluntary  settlement  made, 
without  a  tvansfer  of  the  fund  to  trustees,  which  this  court  would 
not  allow  to  be  disturbed,  but  would  consider  as  perfectly  good 
against  the  settlor.  But,  upon  looking  into  the  case  otSSoane  v. 
(hdoffaa^  as  it  is  stated  at  length  in  the  Appendix  to  Sir  E.  Sug- 
d^n's  treatise  on  Yendors  and  Purchasers,  it  does  not  appear  to 
me  that,  though  the  point  was  argued  at  the  bar  before  Sir  Wil- 
liam Grant,  the  point,  in  efiect,  did  ever  arise. 

The  case,  in  subetaoce,  was  this:  a  settlement  was  made  upon 
the  marriage  of  Lord  Cadogan  ;  and  that  settlement  professed  to 
be  a  declaration  of*  the  trusts  of  a  sum  of  20,000/.,  which  was 
vested  in  trustees  in- some  way  or  other  (though  it  does 
not  exactly  appear  how.  (*by  means  of  which  Mr,  Wil-  [*292] 
liam  Bromley  Cadogan,  who  was  one  of  the  sons  of 
Lord  Cadogan,  became,  subject  to  his  father's  life  interest,  en- 
titled to  one-fourth  of  that  sum.  Then  Mr.  William  Bromley 
Cadogan,  in  the  lifetime  of  his  father  and  after  he  was  married, 
and  apparently  without  any  consideration,  executed  an  instru- 
ment by  which  he  declared  certain  trusts  of  his  one-fourth  of  the 
20,0002.  and,  in  particular,  it  is  to  be  observed  that  he  declared 
the  trust,  as  to  IfiOOl^  part  of  that  one-fourth,  in  substance,  for 
himself;  and  the  rest  was  to  go  to  his  wife  for  her  life,  then 
to  their  children,  and,  in  default  of  issue,  as  Mr.  Cadogan  should 
i^point  by  deed  or  will,  and,  in  de&ult  of  appointment,  to 
Loisd  Cadogan.  Then  Mr.  Cadogan  made  a  will ;  and  one  of 
the  questions  that  arose  before  Sir  W.  Gfrant,  was  whether  that 
will  was  a  good  ezecntioB  of  the  power  contained  in  the  volun* 
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tary  settlement  By  his  will  be  gave  all  the  remdae  of  bis  e»* 
tate  and  effects  to  his  wife,  and  appointed  her  sole  execotrix. 
The  will  did  not  take  notice  of  the  settlement  But  afterwards 
he  executed  a  testamentary  instrument  which  did  take  notice  of 
the  settlement,  in  express  terms ;  and  which,  in  a  certain  way, 
seems  to  me  to  have  disposed  of  the  1,00(NL  which  was  part  of 
the  fund,  upon  the  face  of  this  settlement,  settled  by  him,  that 
is,  reserved  to  himself.  After  bis  death,  the  will  and  the  testa- 
mentary paper,  were  proved  by  Mrs.  Cadogan.  Then  she  filed 
a  bill,  against  the  persons  who  represented  Lord  Cadogan :  from 
which  it  appears  that,  in  the  meanwhile,  the  fund  had  been  lent 
to  Lord  Cadogan,  upon  mortgage :  so  that  those  who  represented 
him  had  the  legal  interest  in  the  fund  The  bill  was  filed,  by 
Mrs.  Cadogan,  insisting  that  she  was  entitled  to  the  fund  in 
question  which  was  settled ;  because,  she  said,  there  was  a  good 

execution  of  the  power ;  and,  if  not,  then  the  argument 
[*298]    was  raised,  at  the  *bar,  that  the  settlement  was  alto* 

gether  voluntary,  and  that^  therefore,  she,  as  the  exe- 
cutrix of 'Mr.  Cadogan,  was  entitled  to  have  the  fund.  I  col- 
lect, from  the  argument,  that  though  that  particular  point  was  ar> 
gued  by  Sir  Edward  Sugden,  and  probably  by  the  other  counsel 
who  were  with  him,  yet  the  answer  to  it  was  that  the  bill  did 
not  raise  any  such  case ;  because  it  stated  the  settlement,  and 
claimed  under  the  settlement  The  bill  was  not  a  bill  by  the 
executrix  merely,  treating  the  matter  as  if  there  had  been  no 
settlement,  and  leaving  the  defendants  to  set  up  the  settlement 
and  avail  themselves  of  it ;  but  it  stated,  substantially,  the  settle- 
ment, and  endeavored  to  have  the  benefit  of  it;  and  it  does  nqt 
appear  that  relief  was  prayed  in  the  alternative.  So  that  the 
relief  which  was  asked  by  means  of  the  argument  that  the  settle- 
ment ought  to  be  altogether  considered  rs  a  nullity,  was,  in 
effect,  inconsistent  with  tl^e  case  made  by  the  bill.  Aod  it  further 
struck  me,  on  reading  the  case,  that  though  it  might  have  been 
possible  that  Mr.  Cadogan,  in  his  own  lifetime,  might,  notwith* 
standing  the  settlement,  have  requested  that  the  holders  of  the 
fund  should  be  declared  trustees  for  him ;  yet  the  case  varied 
from  the  mere  case  of  a  claim  by  Mr«  Cadogan^  in  this  respect : 
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that  Mr.  Cadogan  had  died,  and,  by  his  testamentary  papers^ 
which  were  proved  by  the  executrix  and  had  bound  her,  he  had 
taken  notice  of  the  settlement  as  an  existing  instrament :  and  it 
occurred  to  me,  therefore^  though  it  does  not  appear  (o  have 
been  noticed  by  Sir  William  Grant,  that  the  decision  of  that 
learned  judge  might  have  been  supported  upon  that  ground : 
because  the  party  who  claimed  to  set  aside  the  settlement,  was 
the  personal  representative  of  a  party  who,  by  his  testamentary 
papers,  had  acknowledged  the  settlement. 

*The  language  that  is  put  into  the  mouth  of  Sir .  [^94] 
William  Grant,  is  this :  he  says,  '*  But  as  against  the 
party  himself  and  his  representatives,  a  voluntary  settlement 
is  binding."  That  is  true,  provided  that  the  subject  of  the 
settlement  is  completely  vested  in  those  persons  who  are  to  take 
under  it,  or  in  certain  persons  as  trustees,  who  are  to  hold  it  for 
other  parties.  His  honor  then  goes  on  to  say :  '^  The  court  will 
not  interfere  to  give  perfection  to  the  instrument,  but  you  may 
constitute  one  a  trustee  for  a  volunteer."  That  is  true.  *'  Here 
the  fund  was  vested  in  trustees."  That  is  true  with  respect  to 
the  original  fund  itself.  "Mr.  William  Qadogan  has  an  equitable 
reversionary  interest  in  that  fund,  and  he  has  assigned  it  to  cer- 
tain trustees,  and  then  the  first  trustees  are  trustees  for  his  as* 
signs,  and  they  may  come  here :  for,  when  the  trust  is  created^ 
no  consideration  is  essential,  and  the  court  will  execute  it,  though 
voluntary." 

Now  I  cannot  but  think,  if  Sir  William  Grant  did  use  that 
language,  that  it  was  inaccurate :  because  the  voluntary  settle- 
ment which  was  executed  by  Mr.  William  Cadogan,  lefbthe  fund 
as  it  existed  at  the  time  when  the  settlement  was  made ;  and  no- 
thing whatever  passed^  by  the  voluntary  settlement,  to  the  per> 
sons  who  were  named  as  trustees  of  it ;  and  it  seems  to  me  that^ 
but  for  other  circumstances  which  I  have  noticed,  his  honor's 
dedsion  would  not  have  been  right  But^  attending  to  what  act- 
ually was  the  state  of  the  record  before  him,  and  what  were  the 
circumstances  of  the  case,  it  appears  to  me  that  the  dooision  was 
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perfeoily  rigkt   Tberelbre,  the  only  thing  that  I  shoold  oaoaidw 
as  inaoearate,  ia  the  ezpreiiBion  that  Mr.  Cadogan  had  aarigned 
the  fiuid  to  oertain  truatees :  whereaS|  in  efiEeoti  he  aa* 
£^&5]    atgoed  ^nothing ;  for  thev  took  nothing :  the  fond  re- 
mained joat  where  it  was. 

I  do  not^  therefove,  consider  that  Shane  ▼.  Oadogtm  ia,  in  effecti 
any  aoEt  of  authoritjr  for  the  position  in  support  a(  which  it  waa 
cited  And  I  observe  that  my  Loird  Chanedhr^  in  giving  his 
judgment  upon  the  appeal  in  Edwards  v.  Jones^  say8(a) :  ^*  In 
Sloane  ▼.  Oadogan  the  claim  was  not  agaioat  the  donor  or  his 
representatives,  ibr  the  purpose  of  making  that  complete  which 
had  been  left  imperfect ;  but  againat  the  persons  who  had  the' 
legal  custody  of  (he  fund ;  and  the  question  was  whether  tha 
transaction  constituted  them  trustees  of  the  fund  for  the  ccBim 
guB  trusts.  Sir  William  Qrant  came  to  the  conclusion  that  it  did ; 
and  the  consequence  was  that  they  were  bound  to  account  ^hat 
case  has  been  considered,  by  Sir  Edward  Sugden,  aa  going  a 
great  way ;  but,  upon  the  principle  atated  by  Sir  William  Grant, 
it  is  free  from  all  possible  question ;  for  there  waa  no  attempt^  in 
that  case,  to  call  in  aid  the  jurisdiction  of  this  court" 

It  is  true  that,  upon  the  principle  stated  by  Sir  William  Grants 
ii  was  right  The  only  question  is  whether  the  meie  principle^ 
SB  it  stands  expressed  in  the  judgment,  independent  of  the  &otB 
of  the  case,  was  a  principle  that  could  be  correctly  applied  to  the 
case;  and  I  rather  think  that  it  was  not  Taking  the  principle 
to  be  right,  the  decision  certainly  is  right 

In  this  present  case  it  appears  to  me  that  the  lady,  having 

made  what  I  should  call  an  imperfect  voluntary  settle- 

[^96]    ment,  without  any  contract  whatever  with  any  *human 

being,  was  at  perfect  liberty  to  call  upon  those  who  were 

ihe  holders  of  the  fund,  and  say :  ^'  I  have  executed  my  powers 

of  appointment,  but  all  the  trusts  I  have  declared  are  clearly  void : 

(a)SMjl4Gr.a8a. 
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I  ohoose  to  annul  them."  And  I  oannot  but  think,  inasmuch  as 
the  funds  have  not  (whioh  I  take  to  be  the  iaot  notwithstanding 
the  recital  in  the  last  indenture)  passed  from  the  persons  who 
were  the  holders  of  the  funds  under  the  will  of  the  mother  and 
under  the  will  of  Mrs.  Nowell,  that  those  persons  do  now  hold 
the  funds  in  trust  for  such  purposes  as  Mrs.  Beatson  may  now 
<4iooae  to  declare.  Therefore,  when  she  has  filed  a  bill  in  oon« 
junction  with  those  gentlemen  who  are  named  as  trustees  of  her 
second  settlement,  making  the  husband  a  party  to  the  record, 
and  he  does  not  object  to  the  relief  asked  by  the  bill,  this  court 
ought  to  interfere  and  ought  to  do  this,  namely,  not  to  direct 
that  both  the  sets  of  trustees  shall  hand  over  the  funds  to  the 
new  trustees ;  but  that  the  trustees  of  the  mother's  will  shall 
hand  over  the  fund  to  the  new  trustees ;  because  the  fund  is  given, 
by  the  mother's  will,  absolutely  according  to  the  appointment  of 
Mrs.  Beatson ;  but  as,  with  respect  to  the  fund  which  is  given  by 
the  will  of  Mrs.  Nowell,  the  first  trust  declared  is  that  it  shall  be 
in  trust  for  the  separate  use  of  Mrs.  Beatson  during  her  life,  and 
the  trustees  are  to  transfer  the  fund,  after  her  decease,  in  such 
manner  as  she  shall  appoint;  it  appears  to  me  that  it  would  be 
inconsistent  with  the  trusts  declared  by  the  will  of  Mrs.  Nowell, 
that  the  trustees  should,  in  the  first  instance,  part  with  the  fund. 
My  opinion  is  that,  according  to  the  true  construction  of  their 
trustee  they  must  hold  that  fund,  during  the  life  of  Mrs.  Beatson, 
unless  they  choose  to  give  it  up ;  and  no  duty  can  be  imposed 
upon  them  to  transfer  the  fund  at  all  until  after  her  death. 

♦Therefore,  I  think  that  those  persons  who  are  trus-  [*297] 
teed  under  the  mother's  will,  should  be  directed  to  trans- 
fer the  fund  to  the  nominees  of  Mrs.  Beatson  under  her  last  in« 
strument ;  and  that  it  should  be  declared  that  the  trustees  under 
Mrs.  Nowell's  will  do,  as  to  the  two-sevenths  of  her  residuary  es- 
tate to  which  Mrs.  Beatson  is  entitled,  stand  possessed  of  them 
in  trust  for  her  separate  use  during  her  life,  and,  after  her  death| 
upon  trust  to  assign  them  to  the  trustees  of  Mrs.  Beatson's  se- 
cond settlement. 
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Declare  that,  in  the  events  which  have  happened,  the  deeds  poll 
of  appointment  and  the  indenture  of  settlement  of  the  18th  of 
June,  1889,  have  beoome  inoperative,  and  that  the  indenture  of  re- 
vocation and  new  appointment  of  the  80th  of  December,  1889,  and 
the  indenture  of  settlement  of  the  12th  of  August,  1840,  ought 
to  be  carried  into  effect:  Order  the  trustees  of  Mrs.  NowelPs 
will  to  transfer  the  two-sevenths  of  her  residuary  estate,  and  the 
trustees  of  Mrs.  Humfray's  will  to  transfer  the  5,000Z.  reduced 
annuities,  to  the  trustees  of  the  indentures  of  the  12th  of  August, 
1840.(a) 

[Reg.  Lib.  (A.)  1840,  fo.  1451  b. 


[*298]  *C0BNBWALL  V.  0ORNEWALL.(J) 

Administration, — Priority, — Devisee  and  legatee. 

1841:  3lBt  Julj. 

Specific  legaciea  are  to  be  applied  in  payment  of  specialty  debts,  in  priority  to  real 
estates  devised.    [Lang  v.  Short  observed  upon. 


WiU. — Oonstniction. — Books. 

Testator  gave,  to  his  son,  all  his  plate,  jewels,  trinkets,  and  all  his  ftimiture  and 
other  (urtickB  of  domestic  U86  and  ornament  By  a  codicil,  he  gave,  to  his  wife^  aU 
his  provisions,  wines,  carriages,  horses,  and  all  his  musical  instruments,  and  Urn 
use  of  aU  his  books^  and  all  his  money  in  his  dwelling-house  and  in  his  banker's 
and  land-steward's  hands,  for  her  own  sole  use  and  benefit  Held,  that  the  books 
were  given  to  the  son  absolutely ;  subject  to  a  life-interest  in  the  wife. 

By  indentures  of  lease  and  release  of  September,  1815,  real  es- 
tates were  settled  and  assured  to  Sir  G.  ComewaU  for  life,  with 
rems^inder  to  his  first  and  other  sons  in  tail  male.  By  indentures 
of  lease  and  release  of  July,  1816,  other  real  estates  were  convey- 

(a)  As  the  decree  directed  the  trustees  of  Mrs.  Noweirs  will  to  transfer  the 
two-sevenths  of  that  testatrix's  residuary  estate,  to  the  trustees  of  the  deed  of  Au* 
gust,  1840,  it  is  presumed  that  they  had  oonaented  to  make  the  transfer. 

(b)  Ex  rdaHone  Mr.  Kicholl 
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ed  and  assured  to  trustees,  upon  trust  to  raise,  thereout,  by  sale, 
mortgage  or  otherwise,  moneys  suffioient  to  defray  certain 
scheduled  charges  and  incumbrances,  and,  subject  thereto,  to  the 
use  of  Sir  Q.  Gornewall  in  fee. 

Sir  G,  Gornewall,  by  his  will  dated  in  November,  1818,  de- 
vised all  the  estates  comprised  in  the  last-mentioned  indentures, 
to  such  and  the  same  uses  as  the  estates  comprised  in  the  first- 
mentioned  indentures  should  stand  settled  and  assured  to  at  the 
time  of  his  decease ;  and,  as  to  all  his  personal  estate  and  effects 
whatsoever  which  should  remain  after  payment^f  his  just  debts 
(exclusive  of  the  debts  specially  charged  on  his  real  estates)  and 
his  funeral  expenses,  he  gave  the  same  to  his  wife,  and  appointed 
her  sole  executrix. 

By  a  codicil  of  March,  1886,  the  testator  gave,  to  his  eldest 
son,  all  his  plate  and  family  jewels,  and  trinkets  and  ornaments 
of  the  person,  and  all  his  furniture  and  other  articles  of  domes* 
tic  use  and  orilament. 

By  a  second  codicil,  the  testator  bequeathed  several  articles 
specifically  to  his  wife. 

*By  a  third  codicil,  the  testator  devised  certain  tithes    [*299] 
to  trustees,  in  trust  to  sell  and  divide  the  proceeds  there- 
of amongst  his  younger  children. 

The  testator  died  in  1886,  and  thereupon  certain  real  estates 
of  which  he  was  seised  in  fee,  and  which  were  not  comprised  in 
either  of  the  above-mentioned  indentures,  descended  to  his  eldest 
son.    The  testator  left  several  younger  children. 

The  bill  was  filed,  by  the  younger  children  of  the  testator,  for 
the  administration  of  his  estate,  against  the  heir-at-law,  the  widow, 
the  executrix,  and  the  trastees  of  the  indeotureti  of  1816  and 
1816. 


Sdl  CASES  IN  CHAKCEitY. 

GomewBll  y.  OoraewaU. 

On  the  heariog  for  further  directions,  a  question  arose  whether 
the  personalty  specifically  bequeathed  to  the  widow  by  the  se- 
cond oodicil,  and  to  the  eldest  son  by  the  first  codicil,  ought  to 
contribute,  rateably  with  the  devised  real  estates,  to  the  psy- 
ment  of  such  of  the  testator's  specialty  debts  as  the  general  per- 
sonal estate  and  the  real  estates  descended,  had  proved  insuffi- 
cient to  pay,  or  whether  the  specific  legacies  must  not  be  resorted 
to  and  exhausted  before  any  application  of  the  devised  real  es- 
tates. 

Mr.  Oriffith  IHchards  and  Mr.  FreeUng  for  the  plaintiflb,  apd 
Mr.  Jaxxb  and  Mr.  De  Oex  for  the  eldest  son  and  heir-at-law,(a) 
in  support  of  the  proposition  that  the  specific  legacies  must  be 
first  applied : 

Prior  to  the  statute  of  fraudulent  devises,  (3  &  4  WilL 
[*800]  &  *Mary,  c.  14,)  a  specialty  creditor  could  in  no  caae 
have  come  against  devised  real  estates,  but  must  have 
resorted  to  the  specific  legaoie&  That  statute  was  passed  for  the 
benefit  of  creditors,  not  of  legatees.  OaUon  v.  HancockSp)  The 
fifth  resolution  in  Haslewood  v.  Pope^{c)  is  an  express  decision  in 
&vor  of  the  proposition  we  are  contending  for.  Cliflon  v.  Burt{(f^ 
shows  that  a  specific  devisee  is  more  favored  in  equity  than  a 
apeoific  legatee  is.  The  case  of  a  widow's  paraphernalia  furnishes 
a  very  strong  argument  in  support  of  the  same  doctrine ;  for  U 
has  been  repeatedly  held  that  a  widow,  whose  paraphernalia  have 
been  taken  by  a  specialty  creditor,  has  no  equity  to  come  upon 
devised  realty  for  a  contribution.  Bidimt  v.  Lard  JPlymoutiif{e) 
Proberty.  0^crd,{f)  Tipping  v.  Ttpping^ig)  Orah^m  v.  Lard 

(a)  It  was  oonaidered  most  for  ths  benefit  of  the  heir,  as  tentnt  in  ttil  of  the  de* 
Tised  real  estatesi  that  the  debts  should  be  definayed  oat  of  the  spedfio  legacies^ 
though  his  spedfio  legacies  were  of  oonsidermble  Talua 

(ft)  a  Atlc  430. 

(«)  3  P.  WUL  322. 

02)  I  P.  WUL  679. 

(e)  S  Atk.  104. 

(/)  Amb.  6;  2  P.  Wia  544^  note. 

ig)  1  P.  Wrn.  129. 
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Londimderry.{a)  The  case  of  Shdaon  y.  Chrbetfb)  ebows  that  pam* 
pbemalia  are  to  be  preferred  to  specific  legacies.  The  principle 
of  a  court  of  equity  has  alwajs  been  to  exhaust  the  personalty 
before  resorting  to  realty,  in  payment  of  debts. 

Mr.  NichoU^  for  the  testator's  widow :— This  point  has  been 
decided  by  Lmg  v.  ShortJ^c)  and  Silk  v.  Prime.{d)  In  both  those 
cases  it  was  held  that^  to  pay  specialty  debts,  specific  legacies 
and  specifically  devised  realty  were  to  contribute  rateably. 
ONefd  V.  ifead^{e)  and  Itvin  v.  Ironmonger^fJ)  are  to  the  same 
effect.  Haskwood  y.  Pope  does  seem,  at  first  sight,  op- 
posed *to  Long  v.  Shcrt ;  but  Mr.  Roper,  in  bis  Treatise  [*801] 
on  Legaciei<,  (Vol.  1,  p.  829,)  thus  reconciles  the  two  deci- 
sions. He  says:  "  It  is  presumed  that  Lord  Talbot  (in  Haskwood 
Y.  Pope^  in  the  expression,  '  Ihe  specific  legatee  shaU  not  stand  in  Ae 
place  of  the  bond  creditors  to  charge  the  land  devised^^  must  have  in- 
tended, not  that  the  devisee  should  not  contribute,  but  that  the  spe- 
cific legatee  had  no  right  to  have  the  assets  so  marshalled  against 
the  specific  devisee,  as  to  throw  the  bond  debt,  exclusively,  upon 
the  real  estate  devised,  to  the  exoneration  of  the  personalty  speci- 
fically bequeathed."  The  decision  in  Haslewood  v.  Pope  may  be 
thus  further  explained.  It  had  been  established,  long  anterior^ 
to  that  decision,  that  a  mere  pecuniary  and,  a  fortiori^  a  specific 
legatee  could  marshal  assets  against  a  descended  estate:  the 
fourth  resolution  in  that  case  carried  the  doctrine  a  step  tatiliet^ 
and  Lord  Talbot  then  held  that  it  was  equally  a  case  for  mar- 
shalling where  the  estate  was  devised  subject  to  payment  of 
debts.  By  the  fifth  resolution  in  that  case,  it  would  seem  that 
an  attempt  was  made  to  extend  further  the  rule  just  established 
by  the  fourth  resolution,  and  to  throw  the  whoh  of  the  specialty 
debt  on  the  devised  realty,  to  the  entire,  and  not  simply  pro  raia 
exoneration  of  the  specific  legacy :  this,  Lord  Talbot  refused  to 

(6)  8  Atk.  369.  (e)  1  P.  Will  693. 

(^  1  P.  Wia  403 ;  8  Vtra.  16«.       (/)  8  B.  MjL  63L 
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da  Bat  had  Lord  Talbot  been  asked  whether  he  intended,  bj 
6ueh  refasal,  to  decide  that  the  specific  legacy  was  to  bear  th^ 
ci^Aofe  of  the  debt^  the  answer  would  have  been  that  Lomg  y.  Short 
had  already  established  that  the  debt  must  be  borne,  rateablj 
and  j)an  'pasm^  by  both  subjects  of  gift.  Glifion  v.  BuH  is  the 
case  of  a  mere  pecuniary  legatee,  and  furnishes  no  authority 
either  way.  To  derive  any  argument  from  the  case  of  parapher- 
nalia, it  must  be  shown  that  the  proposition  that  para- 
[*802]  phernalia  stand  in  a  preferable  situation  to  ^specific 
legacies,  is  universally  true ;  but  Burton  v.  Pierpoint^{<i) 
is  an  express  authority  that  it  is  not  so.  Probert  v.  Clifford  is  op- 
posed by  Boyniun  v.  Bot/nhLn.{b)  SneUon  v.  Chrbel  by  no  means 
bears  out  the  proposition  attempted  to  be  derived  from  it  With 
regard  to  the  argument  of  principle  in  the  application  of  assets, 
how  does  that  principle  exist,  when  descended  real  estates  are 
applied  before  specifically  bequeathed  personalty? 

Mr.  RichardSy  in  reply : — If  the  authorities  are  conflicting,  re- 
sort must  be  had  to  principle.  There  can  be  no  question  on 
which  side  the  preponderance  of  principle  is  to  be  found. 

The  Vice-Chanckllor  : — ^I  have  my  own  copy  of  Peere 
Williams'  Beports  in  court,  and  I  see  that^  many  years  ago,  I 
had  my  attention  called  to  the  conflicting  decisions  on  this  point ; 
and  I  find  that,  in  my  copy,  I  have  added  this  note  to  the  case 
oiLong  v.  Short:  '*  Qucere^  however,  if  the  statute  against  fraud- 
ulent devises  was  not  made  for  the  benefit  of  creditors  and  not 
of  legatees."  Then  I  see  I  have  made  a  reference  to  GoJJbon  v. 
Hancock.  I  must  say  that  the  weight  of  authority  has  always 
appeared  to  me  to  be  in  favor  of  the  decision  of  Lord  Talbot.  I 
have  always  heard  Lord  Talbot  spoken  of  as  an  excellent  law- 
yer, conversant  with  the  law  of  the  court  in  which  he  sat  Lord 
Eldon  has  frequently  expressed  that  opinion  of  him :  added  to 
this,  his  is  the  later  decision,  and  is  entirely  supported  by  prin- 
ciple.   If  I  find  two  decisions,  one  of  one  Lord  Chancellor  and 

(«)SP.Win.t8.  9)iC(&io«. 
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another  of  another  Lord  Chancellor,  and  the  second  of 

the  two  dooisione  is  quite  consonant  to  principle,  *I    [*S08] 

think  the  later  decision  must  be  the  one  to  stand.    I 

have,  therefore,  no  difficulty  in  holding  that  the  specific  legacies 

must  be  exhausted  before  die  real  estates  are  resorted  to. 


The  other  questions  in  the  cause,  were  whether  the  testator's 
books  passed,  to  his  eldest  son,  by  the  first  codicil ;  and  whether 
his  widow  took  more  than  a  life-interest  in  them  under  the  se- 
cond codicil. 

Under  the  will,  the  widow  was  residuary  legatee  of  the  tes* 
tator's  personal  estate.  By  the  first  codicil,  the  testator's  plate, 
fiunily  jewelsy  and  trinkets  and  ornaments  of  the  person,  ft&mi- 
ture  and  all  his  other  articles  of  domestic  use  or  ornament,  were 
given  to  his  eldest  son.  By  the  second  codicil,  the  testator  gave, 
to  his  wife,  all  the  provisions  and  wines  in  his  dwelling-house, 
and  all  bis  pleasure-carriages  and  horses,  musical  instruments, 
and  the  use  of  all  his  books,  and  all  the  money  in  his  dwelling- 
house,  in  his  banker's  and  land-steward's  hands  at  the  time  of 
his  decease,  for  her  own  sole  use  and  benefit 

The  Vicb-Chancbllob  :— The  testator  must  be  taken  to  have 
known  that,  by  his  will,  he  had  given  his  general  personal  estate 
to  his  wife.  By  his  first  codicil,  he  gives,  to  his  eldest  son,  all 
his  plate,  family  jewels,  trinkets,  and  ornaments  of  the  person, 
and  all  his  furniture  and  other  articles  of  domestic  use  or  orna- 
ment. By  the  second  codicil,  he  gives  to  his  wife  all  the  pro- 
^ions  and  wines  in  his  dwelling-house,  &o.,  and  the  use  of  all 
his  books,  &c,  &c  Now  books,  if  they  are  used,  are  articles  of 
domestic  use :  if  they  are  not  used,  they  are  articles  of  domestic 
ornament  Consequently  they  are  included  in  the  be- 
quest *niade,  to  the  eldest  son,  by  the  first  codicil  With  [*804:] 
lespeot  to  the  second  codicnl,  it  is  observable  that  the 

Vol.  XEL  17 
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testator  gives^  to  bis  wife,  all  his  prorisioiHiy  wines^  canriagas^ 
horses  and  masieal  instraments ;  bat  wfaen  he  mentions  hia  book% 
he  changes  the  form  of  expression ;  for  he  does  not  grve  to  her, 
all  his  books,  but,  (^  use  of  all  his  boohs.  Therefore,  the  tnie 
constrootion  of  the  two  oodidls,  is  that  the  son  lakes  the  books 
absolutely,  subject  only  to  the  wife's  right  to  the  use  of  them 
during  her  life. 


LOMBE  V.  StOITGHTON.— LOMBE  V.  JODBELL. 

Ao(mmulation.—Tkelhi8son  Act{fS9S4lO  Geo.  8,  c  9B.) 

1841:  30th  and  Slit  July. 

!IMator,  after  davMng  his  eetatM  hi  strfot  mfltaiiat,  iHlMM  thiC^  in  <*M  b» 
abould  not  weot  a  manaion-honse  on  hia  aatataa  in  hit  lifttima,  hia  tniataoa  riraaldl, 
Jmihioith  aftar  Ais  cba^A,  erect  the  same  aoocffdiiig  to  such  plan  aa  he  ahould  i^ 
prove  of  in  his  lifetime ;  or,  if  he  shonld  die  before  aoch  pUo  ahould  be  prepared 
and  completed,  then  according  to  such  plan  aa  hia  tmsteee,  with  the  conaent  of 
the  peram,  for  the  time  befog  beneSofaUy  entitled  to  the  imnediato  fheehoM  of 
hia  estatei^  should  think  proper  to  adopt ;  and  he  gavo  SO^OML  to  the  tianni^ 
to  be  applied  in  erecting  the  houae,  and,  tn  tkt  maanMne^  to  be  iaid  oat  ia  the 
fiinda  and  iht  dmdania  to  he  acetimuUUedf  aod  the  accnmolationa^  aa  well  aa  the 
original  fUnd,  to  be  applied  in  erecting  the  houae^  aod  the  earphu  (it  any)  to  be 
laid  oat  in  the  parchaae  of  landa  to  be  settled  to  the  same  oeea  aa  the  deyiaed 
estates.  Owing  to  (^position  on  the  part  of  the  tenant  for  lifo,  the  troateea  did 
not  buQd  the  hooae  until  more  than  twentj-one  yean  after  the  teatator'a  death ; 
and  they  inveated  the  S0,000i.  and  aocnmuUrted  the  Inooaie  of  it  duHng  tiie 
whole  of  the  interraL  Held,  that  the  direction  for  adsomalalion  was  aot  witUa 
the  ThelhueoD  Act,  hot  that  the  whole  oftheaooomidated  And  was  appUoabla 
to  purposea  directed  by  the  will. 

Sir  John  Lombe,  bart,  by  his  will  dated  the  18th  day  of 
November,  1814,  devised  all  his  manors,  lands,  &o.,  sitH- 
[*S05]  ate  in  Norfolk  or  elsewhere,  whether  freehold,  *oopy- 
hold,  or  leasehold,  nnto  and  to  the  nse  of  the  defend* 
ai|ts  Stoughton  and  Mitohell,  their  heirs,  ezecntora,  fta,  npon 
trust  to  raise  out  of  the  rents,  daring  the  term  of  ten  years  from 
his  decease,  an  annual  som  of  1,00021,  and  to  apply  the  same  np- 
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on  the  trusts  thereinafter  dechred ;  and  he  directed  that^  subjeet 
to  the  raising  of  that  sum,  the  trustees  should  stand  seised  and 
possessed  of  the  manors,  4ca,  in  trust  for  the  defendanti  Edward 
Lombe  the  elder,  for  life,  and,  after  his  death,  in  trust  for  his 
eldest  son,  the  plaintiff  Edward  Lombe,  the  younger,  for  his  Me, 
and,  after  his  death,  in  trust  tor  his  first  and  other  sons  suooes- 
sively  in  tail  male,  with  remainder  in  trust  for  the  second  and 
other  sons  of  Edward  Lombe  the  elder,  who  should  be  bom  in 
the  testator's  lifetime,  successivelj  for  their  lives,  with  remainder 
in  trust  for  their  first  and  other  sons  suooessiyelj  in  tail  mal^ 
with  remainder  in  tmst  for  the  sons  of  Edwiurd  Lombe  the  elder, 
who  should  be  bom  after  the  testator's  death,  successively  in  tail 
male,  with  remainders  in  trust  for  several  other  persons  for  their 
lives  successively,  and  their  first  and  other  sons  in  tail  male,  with 
the  ultimate  remainder  in  trjust  for  the  testator's  great  niece, 
Lu(gr  Marsbajqai,  in  &e.  In  a  subsequent  part  of  the  wUl,  the 
Allowing  clause  was  contained :  '*  And  whereas  it  is  my  wish 
and  intention  that  a  mansion*house  and  suitable  offices,  fit  fqt 
the  residence  of  ihe  owner  of  my  estate,  shall  be  erected  on  some 
convenient  spot  in  the  parish  of  Bylaugh,  in  the  county  of  Nor- 
folk, either  in  my  lifetime  or  after  my  death,  and  that,  if  I  shall 
not  erect  the  same  in  my  lifetime,  then  that  my  said  trustees  shaP, 
forthwith  after  my  death,  erest  the  same  acoording  to  such  pl^ 
as  I  shall,  in  my  lifetime^  approve  o^  or,  if  I  sh^l  die  before  sncjh 
plan  shall  be  prepared  and  eonqpleted,  then  according  to  such 
plan  as  the  trustees  or  trustee  for  the  time  being  under 
this  *my  will,  with  the  consent  of  the  person  for  the  time  [*806] 
being  beneficially  entitled  to  the  immediate  fireehold  of 
my  said  manois,  lea,  under  this  my  will,  shall  think  proper  tQ 
adopts  adhering  as  closely  as  possible  (situation  and  other  inci- 
dental circumstances  being  consideied)  to  the  plan  of  the  house 
now  the  residenoe  of  Bobert  Maniham,  esquire,  at  Stratton  Straw- 
less  in  the  said  county  of  Norfolk :  Now,  therefore,  in  order  to 
provide  a  fond  for  the  erection  of  the  said  maasion-houae  9fid 
ofiioes  after  my  death,  in  case  I  diall  not  erect  the  aame  in  x^y 
lifetime,  I  ^ve  and  bequeathvioQto  the  said  James  Stoughton 
Md  Jethu  Mitohelli  thw  wwwtopsb  Mi  in  the  ^vent  of  xqj  isol 
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erecting  or  completing  the  erection  of  the  said  mansion-house  in 
my  lifetime,  the  sum  of  20,0007.  sterling  money,  to  the  intent  to 
be  applied  for  the  purposes  aforesaid,  and,  in  the  meantime,  to 
be  laid  out  by  them,  in  their  names,  in  the  purchase  of  stock  in 
some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  or  at 
interest  on  real  security ;  and  also  that  my  said  trustees  shall, 
from  time  to  time,  receive  the  interest,  &c.,  of  the  said  stocks, 
funds  and  securities,  and  lay  out  such  interest^  &c.,  in  the  pur- 
chase of  other  stocks  or  funds  as  aforesaid,  so  as  for  the  annual 
income  and  produce  of  the  said  stocks  or  funds  to  accumulate, 
in  the  nature  of  compound  interest^  until  the  said  money  shall 
be  wanted  for  the  purpose  hereinbefore  and  also  hereinafter 
mentioned :  and  I  also  Airther  declare  and  direct  that  my  said 
trustees  or  trustee  for  the  time  being,  shall  and  do  stand  pos- 
sessed of  the  said  annual  sum  of  1,0002.  hereinbefore  directed 
to  be  received  and  retained  by  them  by  and  out  of  the  rents 
and  profits  of  my  said  manors,  &c.,  for  the  said  term  of  ten  years 
next  after  my  decease^  upon  trust  that  they  or  he  do  and  shall 

add  the  said  annual  sum  of  1,OOOL,  from  time  to  time 
[*807]    to  be  raised  as  aforesaid,  to  the  said  sum  *of  20,00021 

hereinbefore  bequeathed  for  the  purpose  aforesaid,  to 
the  intent  to  be  holden  upon  the  same  trusts  and  to  accumulate 
therewith,  and  to  become,  in  all  respects,  as  part  thereof:  And 
I  do  hereby  expressly  direct  that  my  said  trustees  shall,  forth- 
with after  my  death,  in  case  I  shall  not  erect  or  complete  the  said 
mansion-house  and  offices  in  my  lifetime,  commence  and  proceed 
with  the  erection  thereof  in  the  manner  hereinbefore  expressed, 
and  apply  thq  said  sum  of  20,00021,  so  bequeathed  as  aforesaid, 
and  the  accumulations  th^-eof,  and  also  the  said  annual  sum  of 
1,0002.  to  be  from  time  to  time  raised  as  aforesaid  and  the  ac- 
cumulations thereof  respectively,  in  defraying  the  expenses  of 
erecting  the  said  mansion-house  and  offices  in  the  manner  afore- 
said :  And  I  do  hereby  declare  and  direct  that  i^  after  the  erec- 
tion and  completion  of  the  said  mansion-house  and  offices,  any 
part  of  the  said  sum  of  20,0002.  or  the  accumulations  thereof,  or 
of  the  said  annual  sum  of  1,0002.  to  be  raised  and  received  as 
ftfareaaid,  or  of  Uie  aooumulations  thereof,  shall  remain  unapplied, 
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and  not  be  wanted  for  such  purpose,  then  that  my  said  trnsteeB 
shall  stand  possessed  thereof  npon  the  like  trusts  as  are  herein 
declared  concerning  the  residue  of  my  personal  estate  herein- 
after bequeathed."  The  testator  then  empowered  his  trustees  to 
take  from  his  estates,  timber,  brick-earth  and  any  other  materials 
which  might  be  wanted  for  erecting  the  mansion-house  and  offices, 
or  for  repairing  any  of  the  buildings  on  his  estates :  and  he  gave 
his  residuary  personal  estate  to  the  trustees,  in  trust  to  invest  it 
in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the  de- 
vised estates ;  and,  until  such  purchase  should  be  made,  to  invest 
it  in  the  funds,  pay  the  dfvidends  to  such  person  or  per- 
sons as  should,  by  virtue  of  his  will,  be  'entitled  to  the  [*808] 
rents  of  the  lands  directed  to  be  purchased ;  and  he  ap- 
pointed Edward  Lombe  the  elder,  and  Mitchell,  executors  of  his 
will 

The  testator  died  on  the  27th  of  May,  1817,  without  having 
built  or  approved  of  any  plan  for  building  the  mansion-house 
and  offices  at  Bylaugh ;  and,  after  his  death,  his  executors  laid 
out  20,0001,  part  of  his  personal  estate,  upon  securities,  in  the 
names  of  Stoughton  and  Mitchell,  to  be  applied  for  the  purpose 
of  erecting  such  mansion-house  and  offices ;  and  Stoughton  and 
Mitchell  from  time  to  time  laid  out  the  income  of  that  sum,  and 
the  annual  sum  of  1,00021  out  of  the  rents  of  the  devised  estates, 
to  accumulate  for  the  last-mentioned  purpose.  They  also  caused 
a  plan  of  the  mansion-house  and  offices  to  be  prepared  by  an 
architect :  but  Edward  Lombe,  the  elder,  objected  to  their  being 
erected  at  Bylaugh,  and  declared  his  intention  not  to  inhabit 
them  if  they  should  be  erected,  but  to  remain  in  the  mansion- 
house  then  on  the  estates :  and,  consequently,  he  did  not  give 
his  consent  to  the  plan  which  had  been  prepared.  The  plaintiff, 
however,  was  desirous  that  a  mansion-house  and  offices  should 
forthwith  be  erected  at  Bylaugh :  and  accordingly  (on  the  2l8i 
of  April,  1828,)  he  filed  his  bill,  praying  that  Stoughton  and 
Mitchell  might  be  ordered  to  transfer  the  building  fund,  then 
standing  in  their  names,  into  court,  and  that,  by  means  thereof 
a  mansion-house  and  offices  might  be  forthwith,  or  at  some  other 
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ooDveoieDt  time,  erected  at  By  laugh,  pursuant  to  the  directioiis 
of  the  will,  and  under  the  decree  of  the  court ;  and  that  ao  much 
of  the  building  fund  as  should  not  be  wanted  for  the  purpose 
itforesaid,  might  be  laid  out  according  to  the  directions  of  the 
will  in  that  behal£ 

[«809]  *B7  an  order  in  the  cause,  dated  in  July,  1828^ 
Stoughton  and  Mitchell  were  ordered  to  transfer,  into 
court,  the  sum  of  48,64SL  18«.  Idl,  which  was  admitted  by  them 
to  be  invested  in  their  names  on  account  of  the  building  fund ; 
and  it  was  ordered  that  the  dividends  to  accrue  due  on  that  sum 
and  on  all  accumulations  thereon,  should  be  laid  out  in  consols. 
Stoughton  and  Mitchell  accordingly  transferred  the  48,648/.  18i. 
Id.  into  court  In  February,  1829,  the  suit  was  heard,  and  the 
court  then  ordered  that  Stoughton  and  Mitchell  should  not  com- 
mence or  proceed  with  the  erection  of  the  mansion-house  and 
G&odB  at  Bylaugh,  until  the  further  order  of  the  court. 

In  September,  1839,  the  plaintiff  filed  a  bill  of  supplement, 
to  which  the  testator's  co-heirs  at  law,  costomaty  heirs  and  next 
of  kin,  as  well  as  Stoughton  and  Mitchell,  and  Edward  Lombe 
the  elder,  were  made  defendants,  stating  (amongst  other  things) 
that  the  period  of  21  years  from  the  testator's  death,  expired  on 
the  27th  of  May,  1888 ;  and  that  Edward  Lombe  the  elder  in- 
sisted that  no  accumulation  of  the  building  fund  could  take 
place  beyond  that  period,  and  claimed  the  accumulations  fit>m 
that  time.  The  supplemental  bill  prayed  that  the  trusts  of  the 
will  might  be  performed  ^nder  the  direction  of  the  court ;  that 
the  rights  and  interests  of  all  parties  who,  in  the  opinion  of  the 
court,  were  interested  in  the  building  fund  (which  then  amount- 
ed to  6S,6072L  14$.  lid  consols)  and  the  dividends  thereof,  or  in 
any  part  thereof,  might  be  ascertained  and  declared;  that  a 
mansion-house  and  offices  might  be  forthwith  erected  at  Bylaugh 
under  the  direction  of  the  court ;  and  that  a  oompetent  part  of 
the  fund  might  be  applied  for  that  purpose,  and  that 
[^310]  the  ^remainder  of  it  might  be  laid  out  pursuant  to  the 
directions  of  the  will  in  that  behalf. 
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By  tlifi  decide  made  on  the  hearing  of  the  supplemental  oaosei 
it  was  ordered  (amongst  other  things)  that  Mitchell  (who  had 
survived  his  co-trustee  Stoughton)  should  continue  to  search  for 
and  d^  sufficient  quantities  of  brick*eartb,  sand  and  materials 
in  and  upon  the  testator's  estates^  and  to  make  sufficient  quan* 
titles  of  bricks,  with  a  view  to  building  a  mansion-house  and 
offioes  at  Bylaugh ;  and  Uiat,  at  the  proper  season  of  the  year, 
he  should  mark  timber  upon  the  estatesi  fit  to  be  felled  and  used 
in  eceoting  the  mansion-houae  and  offices. 

On  the  original  and  supplemental  caoses  coming  on  to  be 
heard  for  farther  directions,  the  question  was  whether  the  trust 
or  direction,  in  the  will,  for  accumulating  the  building  fund, 
came  within  the  Thellusson  Act  (89th  &  40th  Geo.  8,  a  98.) 
That  act  enacts :  '*  that  no  person  or  persons  shall,  afler  the 
passing  of  that  act,  bj  any  deed  or  deeds,  surrender  or  surren- 
ders, will,  codicil  or  otherwise  howsoever,  settle  or  dispose  of 
any  real  or  personal  property,  so  and  in  such  manner  that  the 
rents,  issues^  profits  or  produce  thereof  shall  be  wholly  or  par- 
tially accumulated  for  any  longer  term  than  for  the  life  or  lives 
of  any  such  grantor  or  grantors,  settlor  or  settlors,  or  the  term 
of  21  years  from  the  death  of  any  such  grantor,  settlor,  devisor 
or  testator,  or  during  the  minority  or  respective  minorities  of 
any  person  or  persons  who  shall  be  living  or  in  venire  sa  mere 
at  the  time  of  the  death  of  such  grantor,  devisor  or  testator,  or 
during  the  minority  or  respective  minorities  only  of  any  person 
or  persons,  who,  under  the  uses  or  trusts  of  the  deed, 
surrender,  will  or  other  assurances  ^directing  such  ac-  [*811] 
cumulations,  would,  for  the  time  being,  if  of  full  age, 
be  entitled  unto  the  rents,  issues  and  profits,  or  the  interest 
dividends  or  annual  produce  so  directed  to  be  accumulated :  and, 
in  every  case  where  any  accumulation  shall  be  directed  other^ 
wise  than  as  aforesaid,  such  direction  shall  be  null  and  void ; 
and  the  rents,  issues^  profits  and  produce  of  such  property  so 
directed  to  be  accumulated,  shall,  so  long  as  the  same  shall  be 
directed  to  accumulate  contrary  to  the  provisions  of  this  act,  go 
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to  and  be  received  by  such  person  or  persons  as  would  have 
been  entitled  thereto  if  sach  aocumulation  had  not  been  directed^* 

Mr.  c7aco&  and  Mr.  Messtter,  for  the  plaintiff,  and  Mr.  JSbfeJsr 
and  Mr.  Ebnsley^  for  defendants  in  the  same  interest,  said  that, 
in  order  to  bring  the  case  within  the  operation  of  the  Thellusson 
Act,  it  must  be  shown  that  the  will  contained  a  positive  direc- 
tion to  accumulate  the  building-fund  which  was  contrary  to  the 
provisions  of  the  Act :  but  the  will  did  not  direct  the  fund  to  be 
accumulated  beyond  the  time  allowed  by  the  Act,  or,  indeed,  for 
any  definite  period  whatever :  on  the  contrary,  it  directed  the 
house,  &c.,  to  be  erected  JbrthwUh  after  the  testator's  death :  and 
that  the  accumulation  which  had  taken  place,  was  owing,  not  to 
any  direction  in  the  will,  but  to  the  act  of  the  court,  and  to  the 
refusal  of  the  first  tenant  for  life  to  consent  to  the  plan  which 
had  been  prepared.(a) 

[*812]        ♦Mr.  BdheO,  Mr.  L(n)at,  Mr.  Parry,  Mr.  Bcm%ay,  Mr. 
ChUyer,  Mr.  Sieere  and  Mr.  Olasse  appeared  for  the  other 

(a)  The  ViceOhancellor  made  the  following  obseirations  in  the  eonrae  of  the 
argument : 

With  respect  to  the  accumulation,  it  is  said  that  there  is  no  direction  to  accumu- 
late beyond  the  time  allowed  by  the  act.  But  there  are  nine  tenants  for  life.  Sup- 
pose that  the  trustees  had  proposed  a  plan  to  the  first  tenant  for  life ;  and,  whilst 
it  was  under  his  consideration,  he  had  become  hinatic ;  and,  before  any  oommie* 
sion  had  been  taken  out^  he  had  died;  that  might  occupy  a  year;  and  then  the 
next  tenant  for  life  would  come  into  possession;  and  then  a  similar  thing  might 
happen ;  and  so  it  might  go  on  ;  and  the  last  tenant  for  life  might  die  leaving 
fifteen  or  sixteen  sons,  who  are  to  take  in  succession;  and  the  same  event  might 
happen  to  each  in  succession :  so  that  twenty-five  or  twenty-six  years  might  pass, 
before  there  was  any  method  by  which  a  plan  could  be  adopted.  Is  there  to  be  no 
accumulation  during  that  time  ?  I  must  say  that  it  appears  to  me,  on  the  pUtin 
words  of  this  will,  that  an  accumulation  is  directed  in  the  intermediate  time.  Here 
the  testator  has,  in  terms,  directed  an  accumulation,  though  I  admit  not  for  a  de- 
finite time.  He  has  expressly  directed  an  accumulation;  and  he  has  so  constituted 
the  terms  under  which  the  house  is  to  be  built,  that  this  accumulation  might  goon 
ibr  an  indefinite  ^ma  I  cannot  but  think,  where  he  has  directed  an  aceumulation 
to  be  made,  and  circumstances  might  be  such  as  to  prolong  the  aocumulation  be- 
yond the  21  yearsy  there  the  act  would  step  hi,  and  say  it  should  not  go  beyond 
the  21  yean. 
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parties.    They  cited  Lard  ShuffiampUm  v.  The  Marquis  of  HerU 
fard,{a)  Piper  v.  Pgperj{b)  SUweU  v.  JBemard,{c)  WOb  v.  Webbed) 

Oravenor  v.  BaUem^{e)    Treqmi'weU  v.  Sgd^jahann^if)  OriffUha  y. 

Vete.{si) 

Thb  Yicib-Chancbllob  : — ^Tbe  real  qnefition  in  this  case,  is, 
whether  the  tipstator  has  directed  that,  at  all  events,  a  house  shall 
be  built:  that  is  the  sole  point  as  I  understand  it 

*The  testator  commences  his  will,  by  devising  all  his  [*S13] 
freehold,  leasehold  and  copyhold  tenements  to  the  Bev, 
James  Stoughton  and  Mr.  John  Mitchell,  in  fee,  as  far  as  the 
ireeholds  and  copyholds  are  concerned.  Then  he,  first  of  all, 
directs  that,  for  t6n  years  after  his  death,  they  shall  take,  yearly, 
A  sum  of  1,0002.  out  of  the  rents ;  and  then  he  proceeds  to  limit 
the  trusts,  which  create  estates  for  life,  in  succession,  with  re» 
mainders  to  the  first  and  other  sons,  of  all  the  tenants  for  life^ 
except  the  first.  Then,  having  exhausted  the  limitations,  he 
says :  ^'  And  whereas  it  is  my  wish  and  intention  that  a  mansion* 
house  and  suitable  offices,  fit  for  the  residence  of  the  owner  of 
my  estate,  shall  be  erected  in  some  convenient  spot  in  the  parish 
of  Bylaugh,  in  the  county  of  Norfolk,  either  in  my  lifetime  or 
after  my  death ;  and  that,  if  I  shall  not  erect  the  same  in  my 
lifetime,  then  my  trustees  shall,  forthwith  after  my  death,  erect 
the  same,  according  to  such  plan  as  I  shall,  in  my  lifetime,  ap* 
prove  of;  or,  if  I  shall  die  before  such  plan  shall  be  prepared 
and  completed,  then  according  to  such  plan  as  the  trustees  or 
trustee  for  the  time  being  under  this  my  will,  with  the  consent 
of  the  person  for  the  time  being  beneficially  entitled  to  the  im« 
mediate  freehold  of  my  said  manors,  &C.,  under  this  my  will, 
shall  think  proper  to  adc^t,  adhering  as  closely  as  possible,  situ* 
ation  and  other  incidental  circumstances  being  considered,  to  the 
plan  of  the  house  now  the  residence  of  Robert  Marsfaam,  Esq., 

(a)  2  y.  A  B.  64  (0)  Amb.  643. 

(h)  3  ICyL  k  Keen,  169.  (/)  3  Dow,  P.  a  194. 

(e)  6  Vefl.  620.  {g)  9  Tei.  12t. 
(i)  2  Bey.  493. 
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al  StraUoD  Stntwlen,  in  the  said  ooanty  of  Norfolk :  Now,  there* 
hre,  in  order  to  provide  a  fund  for  the  erection  of  the  said  man« 
8ion4iouae  and  offices,  after  my  death,  in  case  I  shall  not  erect 
the  same  in  my  lifetime,  I  give  and  bequeath,  unto  the  said  Jamea 
Stoughton  and  John  Mitchell,  their  ezecutord,  administrators  and^ 

assigns,  in  the  event  of  my  not  ereeting  or  oompleting 
[^14]    the  *eseotk>n  of  the  said  mansion-house  in  my  lifetime, 

the  sum  of  20,000/.,  to  the  intent  to  be  applied  for  the 
purposes  aforesaid;  and,  in  the  meantime,  to  be  laid  out,  by 
them,  in  their  names,  in  the  purchase  of  stock,  in  some  or  one 
of  the  public  stocks  or  (tends :  «  «  «  And  I  also  further 
deolare  and  direct  that  my  said  tmstees  or  trustee  for  the  time 
bmng,  shall  and  do  stand  possessed  of  tiie  sdd  annual  sum  of 
1,00021,  hereinbefore  directed  to  be  received  and  retained  by  ttiem 
out  of  the  rents  and  profits  of  my  said  manors,  messuages,  lands 
and  hereditaments  for  the  said  term  of  ten  years  next  after  my 
decease,  upon  trust  that  they  or  he  do  and  shall  add  the  said  an- 
nual sum  of  1,0002.,  from  time  to  time  to  be  raised  as  aforesaid, 
to  the  said  sum  of  20,0002L  herdnl^ore  bequeathed  for  the  pul^ 
pose  aforesaid^  to  the  intent  to  be  holden  upon  the  same  trusts^ 
and  to  accumulate  therewith,  and  to  become,  in  all  respects,  as 
part  thereof:  and  I  do  hereby  expressly  direct  that  my  said  tru»> 
tees  shall,  forthwith  after  my  death,  in  case  I  shall  not  erect  or 
complete  the  mansion-house  and  offices  in  my  lifetime,  commence 
and  proceed  with  the  erection  thereof  in  the  manner  hereinbe- 
fore expressed,  and  apply  the  said  sum  of  20,0002.,  so  bequeath- 
ed as  aforesaid,  and  the  accumulations  thereof,  and  also  the  said 
annual  sum  of  1,00021  to  be,  from  time  to  time,  raised  as  afore- 
said, and  the  accumulations  thereof  respectively;,  in  defraying 
the  expenses  of  erecting  the  said  mansion-house  and  offices  in 
the  manner  aforesaid."  Then  he  makes  the  disposition  of  the 
aurplus  of  the  fund  which  may  remiain  after  the  erection  of  the 

It  appears  to  me  to  be  impossible  to  read  this  passage  in  the 
will,  without  seeing  that  there  is,  in  the  plainest  language,  an 
express  trust  for  the  erection  of  the  mansion-house,  which  the 
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tmstees  ar^'  feniiwith  *after  his  death,  to  oommenoe    [^16] 
aod  to  prooeed  with  the  ereoting  o£    I  cannot  oon- 
ceiye  any  words  more  plain. 

Then  the  question  snbordinately  arises,  whether,  inasmuch  as 
die  testator  has  directed  that  the  trustees  shall  build  the  hous%. 
aeoording  to  a  plan  to  be  approved  of  by  them  with  the  con* 
sent)  not  of  a  given  individual,  but  of  thai  accidental  personage 
who  may,  according  to  various  circumstances,  be  either  an  adult 
or  an  in&nt,  that  is,  the  person  entitled  to  the  immediate  free* 
hold  of  the  manors,  &c., — whether  that  is  to  have  the  e£Eect  of 
pieventing  what  is  the  express^  clear,  declared  intent  from  being 
carried  into  execution. 

Now  I  cannot  but  think  that,  if  the  court  had  been  called 
upon  to  deal  with  the  case  at  the  request  of  any  one  of  die  pari* 
ties  interested  in  the  estate — if  the  court  had  been  called  upon; 
to  say:  ^'Let  the  house  be  built, '^  and  had  found,  either  from 
incapacity  arising  from  the  infancy  of  a  tenant  in  tail,  from  the 
absence  abroad  of  the  tenant  for  life  in  possession,  who  was 
aduh,  or  from  his  perverseness,  or  from  his  loss  of  understand- 
ing,  or  from  any  other  cause,  the  plan  could  not  be  approved  of 
in  the  manner  in  which  the  testator  had  directed  it  to  be  ap* 
proved  of,  the  court  would  have  interfered,  and  said  that  the 
trustees  should  not  stop  merely  because  there  was  the  obstacle 
to  the  approbation  of  the  plan ;  and  would  have  taken  care  that* 
there  should  be  a  proper  plan,  and  would  have  referred  it,  to 
the  Master,  as  a  matter  of  course,  to  approve  of  a  plan  according 
to  the  directions  of  the  will 

If  that  is  the  true  construction  of  the  will,  there  is  an  end  to 
all  the  other  questions;  because  I  consider  all  those 
directions  which  the  testator  has  given  about  *the  ac-  [*816] 
cumulation  of  the  fiind  until  it  is  actually  applied,  are 
so  much  surplusage,  and  are,  in  effect,  conBcquenoes  which 
would  necessarily  have  resulted  from  the  direction  that,  in  the 
first  place^  there  should  be  sequestered,  from  the  general  per- 
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flOQal  estate,  the  sum  of  20,0001,  and,  firom  the  rents  of  the 
real  estate,  the  yearly  sum  of  1,0002.  It  would  have  been  the 
duty  of  the  trustees,  when  they  had  any  extra  sum  lying  idle, 
to  invest  it,  and  to  take  care  that  it  should  accumulate.  And 
the  mere  circumstance  that  the  testator  has  inserted,  in  his  will, 
a  direction  to  prevent  the  accidental  waste  of  his  property  dur- 
ing the  time  which  necessarily  would  be  occupied  in  the  build* 
ing  of  the  house,  appears  to  me  to  be  merely  an  incident  to  the 
creation  of  the  fund  for  that  purpose,  which  must  occupy  som« 
considerable  time. 

For  these  reasons  I  do  not  think  that  this  is  an  accumulation 
within  the  meaning  of  the  Thellusson  Act:  and  if,  by  reason  of 
disputes,  negligence  or  inadvertence,  the  fund  had  been  paid 
into  this  (5ourt  and  gone  on  accumulating  to  the  end  of  a  century, 
my  opinion  is,  that  the  matter  would  have  remained  just  exactly 
as  it  was  before,  namely,  that,  out  of  the  accumulated  fund 
whenever  the  court  came  to  operate  upon  it,  the  house  would  be 
directed  to  be  built  according  to  the  declared  trusts ;  and  that 
the  court  would  have  dealt  with  the  surplus  of  the  fund,  accord- 
ibg  to  the  trust  declared  of  that  surpltis.  Consequently  neither 
the  heir-at-law,  nor  the  next  of  kin  of  the  testator  have  any  in- 
terest, whatever,  in  the  subject 
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*Smith  V.  Smith.  [*817] 

Wm — Obnstniction. — Next  of  kin, 

1841 :  29th  July  and  2d  August 

B7  a  marriage  aetUement^  a  fund  was  settled  on  the  wife,  if  she  should  survive  her 
husband,  for  her  life^  remainder  to  their  children  wbo^  being  sonsi  should  attain 
twen^-one,  or  being  daughters,  should  atuin  that  age  or  many ;  and  the  trus- 
tees were  directed  to  apply  a  portion  of  the  income  of  the  children's  expectant 
shares,  for  their  maintenance,  and  to  accumulate  the  surplus  for  the  benefit  of 
such  person  or  persons  as  should  be  entitled  thereto,  by  virtue  of  the  settlement: 
provided  that,  if  no  son  should  attain  twenty-one,  nor  any  daughter  should  at- 
tain that  age  or  marry,  then  the  Aind  should  be  in  trust  for  such  person  or  per- 
sons as  the  husband  should,  by  deed  or  will,  appoint ;  and,  in  de&ult  of  appoint- 
ment|  in  trust  for  hia  next  of  Hn^  acrording  to  the  Statute  of  Distributions^  emd  as 
if  ?^e  had  died  intestate.  There  was  issue  of  the  marriage  one  son  only.  The 
husband  died]  first,  without  having  exercised  the  powor  reserved  to  him :  then 
the  son  died  under  twenty-one ;  and,  lastly,  the  wife  died.  Held  that  the  fund 
vested  in  the  son,  as  his  father's  next  of  kin  at  the  father's  death,  and  not  in  the 
persons  who  were  the  tether's  next  of  kin  at  the  son's  death. 

Albxanbeb  Falconeb,  of  Caloatta,  by  the  settlement  on  his 
marriage  with  Josephine  Hume,  dated  the  25th  of  Febraary, 
1826,  after  reciting  that,  on  the  treaty  for  the  marriage,  it  was 
agreed  that  80,000  sicca  rapees,  the  amount  of  certain  insurances 
on  his  life,  should  be  settled,  by  him,  for  the  benefit  of  Joseph- 
ine Hume,  and  the  issue  of  the  marriage,  assigned  the  moneys 
to  be  received  under  the  policies,  to  the  trustees  of  the  settle* 
ment,  in  trust  for  Josephine  Hume,  if  she  should  survive  him, 
for  her  separate  use,  for  her  life,  and,  after  her  decease,  in  trust 
for  the  child  or  children  of  the  marriage  who,  being  a  son  or 
00ns,  should  attain  twenty-one,  or  being  a  daughter  or  daugh- 
ters, should  attain  that  age  or  many  under  it :  provided  that» 
after  the  decease  of  Josephine  Hume  and  until  the  shares  of  the 
ohildren  should  become  payable,  the  trustees  should  apply  such 
part  of  the  interest  of  the  trust-funds  as  therein  mentioned,  fbr 
the  maintenance  and  education  of  such  child  or  chil- 
dren, in  such  proportions  as  the  ^trustees  should  think  [*818] 
fit;  and  should  permit  the  residue  of  the  interest  of  the 
«have  or  shares  of  such  ohildren  or  obild^  to  aooumulate  for  iibfi 
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benefit  of  such  persoa  or  persons  as  should  be  entitled  thereto 
by  virtue  of  the  settlement :  provided  that  it  should  be  lawful 
for  the  trustees^  at  any  time  or  times  after  the  death  of  Joseph* 
ine  Hume^  to  pay  any  part  of  the  share  or  shares  of  any  such 
child  or  children,  being  a  son  or  sons,  for  placing  him  or  thorn 
in  Any  trade  or  profession,  or  for  his  or  their  advancement  in 
the  world,  notwithstanding  he  or  they  should  not  then  have 
attained  twenty-one :  provided  that,  in  case  there  should  be  no 
child  of  the  marriage,  or,  there  being  such,  every  son  should  die 
under  twenty-one,  and  every  daughter  under  that  age  and  ua* 
married,  then  the  trustees  should  stand  possessed  of  the  trust- 
fbnd,  or  the  readue  thereof,  and  the  acoumidated  interest  and 
proceeds  thereof,  in  trust  for  such  person  and  persons,  and  to 
and  for  such  uses,  intents  and  purposes,  and  in  such  manner  as 
Alexander  Falconer,  by  deed  or  by  his  will,  should  appoint ; 
and,  in  de&ult  of  such  appointment,  in  trust  fcNr  bis  next  of  kin 
aiooording  to  the  statute  for  the  distribution  of  intestates'  esUitea^ 
and  as  if  he  had  died  intestate. 

Alexander  Falconer  died  in  July,  1826,  intestate,  leaving 
Josephine  his  wife  and  a  son  named  Alexander  Freer  Falconer, 
who  was  the  only  issue  of  their  marriage,  him  surviving.  Alex* 
ander  Freer  Faleonw  died  in  October,  1827,  and  letteirs  of  ad- 
ministraUon  to  his  estate  were  granted  to  the  plaintiff.  In  the 
same  year  Josephine  Falconer  married  the  plaintiS  On  the 
2»th  of  April,  1839,  she  died,  and  letters  of  administration  to 
hmr  estate  were  granted  to  the  plaintiff. 

1%6  bill,  after  stating  as  above,  aU^ged  that  Alexander  Fal* 
ccmer  never  exercised  the  power  of  appointment  given 
[*819]  *to  him,  by  the  settlement,  in  the  event  of  there  beioig 
no  child  of  the  marriage,  or,  thdr  being  such,  wegj 
sen  should  die  Under  twenty-one,  and  every  dauj^ter  under  that 
age  and  unmarried ;  which  event  took  place  upon  the  death  of 
Alexander  Freer  Falconer,  the  only  child  of  the  marriage,  under 
the  age  of  twenty-one  years;  that  Alexander  Freer  Falconer 
^Mfrtbesoto  next  of  kin  of  Alexaader  Falconer  Uviag  atllie 
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death  of  the  latter ;  that  the  plaintiff,  as  adimnistratdr  to  his 
wife,  olaimed  the  dividends  of  the  trnst-fand  accrued  during  her 
life  and  remaitiing  unpaid  ;  and  that,  as  administrator  to  Alex- 
ander Freer  Falconer,  he  claimed  to  be  entitled  to  the  corptM  of 
that  fbnd  ;  that  Alexander  Falo(Hier  had  a  brother  and  six  sis- 
ters living  at  his  death,  who  would  hare  been  his  next  of  kiti 
if  A.  F.  Falconer  had  died  in  his  lifetime,  and  the  said  brother 
and  sisters  were  living  at  the  time  of  A.  F.  Falccmer's  death, 
and  were  the  sole  next  of  kin  of  A.  Falconer  living  at  the 
last-mentioned  time ;  bat  the  brother  and  two  of  the  sisters  had 
since  died ;  that  administration  to  the  estate  of  Alexander  Fal* 
ooner,  had  been  granted  to  Alexander  Bogers,  who  was  a  oiedi- 
tor  of  Alexander  Falconer  at  the  time  of  his  death,  and,  in  thai 
eepacity,  he  procured  the  letters  of  administration  to  be  granted 
to  him ;  and  that  he  claimed,  as  such  administrator,  to  have  tbe 
corpus  of  the  trust-fund  and  all  the  dividends  accrued  thereon  sinoe 
the  death  of  Josephine  Smith,  paid  over  to  him  for  the  purpose 
of  being  applied  in  payment  of  A«  Falconer's  debt;  that,  in  com- 
sequenee  of  the  said  conflicting  claims,  the  trustees  of  the  fund 
(who,  together  with  the  surviving  sisters  and  the  personal  re- 
presentatives of  the  deceased  brother  and  sisters  of  A.  Falconer, 
and  A.  Sogers,  were  the  defendants  to  the  bill,)  were  nnabk  to 
administer  the  trust-fund  without  the  direction  of  the  court* 

*The  IhII  piajed  that  the  rights  and  interest  of  all    [*820] 
parties  in  the  trust-fund  might  be  ascertained,  and  that 
the  same  might  be  paid  over  and  transferred  to  the  persons  en- 
titled, according  to  their  respective  rights. 

A.  Bogers,  in  his  answer,  said  that  Alexander  Falconer  was  in- 
debted to  various  individuals  at  the  time  when  he  executed  the 
settlement,  and  that  some  of  the  debts  which  he  then  owed, 
were  still  unsatisfied :  an^  he  submitted  that  the  settlementi  ex- 
cept so  far  as  it  was  a  provision  for  A.  Falconer  and  Josephine 
his  wife  and  the  issue  of  their  marriage,  was  voluntary  and  void 
as  against  A.  Falconer's  creditors ;  and  that  such  creditors  were 
entitled  to  be  paid  their  debts  out  of  the  oHpntof  tfa&^tfusi- 
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fand,  before  any  person,  other  than  A.  Falconer  and  Josephine 
his  wife  and  the  issue  of  their  marriage,  could  take  any  interest 
under  the  settlement  He  added  that,  as  the  administrator  of 
A.  Falconer,  he  claimed  to  have  the  corpus  of  the  trust*fund  and 
the  dividends  accrued  thereon  since  the  death  of  Josephine 
Smith,  paid  over  to  him  for  the  purpose  of  being  applied  in  pay- 
ment of  A«  Falconer's  debts. 

Mr.  Knight  Bruce  and  Mr.  James  Bmsdly  for  the  plaintiff: — 
The  court  in  this  case  has  to  deal,  not  with  a  will,  but  with  a 
deed.  The  ultimate  trusts  of  the  deed  are  for  such  persons  as 
the  settlor  shall  appoint^  by  deed  or  will,  and,  in  default  of  ap- 
pointment, for  his  next  of  kin  as  if  he  had  died  intestate;  conse- 
quently, everything  was  to  be  determined  at  the  death  of  the 
settlor.  It  would  then  appear  whether  any  appointment  had 
been  made  or  not;  and,  if  none  was  made,  the  trustees  were  to 

hold  the  fund  in  trust  for  the  settlor's  then  next  of 
[*821]    *kin.    For  the  trust,  in  de&ult  of  appointmcD t,  is  for  the 

next  of  kin  of  the  settlor  as  if  he  had  died  intestate :  and 
no  next  of  kin  of  an  individual  can  take  as  if  that  individual 
had  died  intestate,  except  his  next  of  kin  living  at  his  death. 
Harrington  v.  Bdrte^{a)  Stert  v.  PlcUd^{b)  Pearce  v.  Vtnoent,{c)  Doe 
V.  Lawson,{d)  HoVovoay  v.  Holhway^{e)  Masters  v.  HooperSJ) 

The  cases  <^  BuOer  v.  BushneO^ig)  Briden  v.  Hewi^{h)  and 
Bird  V.  Wood^(i)  probably  will  be  cited  for  the  defendants :  but 
those  cases,  supposing  that  they  are  rightly  decided,  (which  is 
very  questionable,)  are  distinguishable  fix)m  the  present  case :  for 
the  words:  ^'as  if  he  had  died  intestate,"  are  wanting  in  all 

(a)  1  Cox,  131. 

(6)  6  BiDg.  N.  0.  434. 

(e)  2  Bing.  N.  C.  828 ;  and  2  ICyL  k  Keen,  800.  ^ 

(<l)  8  Ba8t»  27a  ^ 

(4)  6  Vao.  899. 

(/)  4  Bro.  C.  0.  20t. 

(^)  3  ICjl.  k  Keon,  282. 

(h)  2  KyL  k  Keen,  90. 

(i)28im.&8tQ.4M 
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of  them:  and,  besides,  ia  Briden  v.  Hewlett  and  Bird  y.  Wood^ 
the  power  of  appointment  was  giyen  to  the  tenant  for  life  of  the 
fund ;  but  here  it  is  reserved  to  the  settlor  himself.  Moreover, 
the  decision  in  Bird  v.  Wood  proceeded  on  a  ground  which  is 
not  noticed  in  the  report  of  the  judgment  in  that  case,  but  is  re- 
f<)rred  to  by  Sir  John  Leach,  M.  R,  in  Elmsley  v.  Towng.{a) 

*Mr.  Q.  Eiokarik  and  Mr.  Jfac^neen  for  A.  Rogers :—  [*822] 
The  question  is  whether  the  only  son  of  the  settlor,  who 
<lied  uuder  twenty-one,  became  entitled  to  the  trust-fund,  under 
Ae  ultimate  limitation  in  the  settlement. — [The  Vioe-CSiancdior: 
The  first  question  is,  what  is  the  natural  meaning  of  the  words 
in  which  the  ultimate  trust  is  expressed ;  and  the  second  ques- 
tion is,  whether  there  is  anything,  in  the  settlement,  to  prevent 
their  having  their  natural  effect  ?  j— The  case  ot Harrington  v.  Harii 
is  no  authority  for  the  point  now  under  consideration ;  for  the 
question  whether  the  fund  was  to  go  to  the  persons  who  were 
the  next  of  kin  of  the  testatrix  at  her  death,  or  to  those  who  were 
her  next  of  kin  at  the  death  of  her  daughter  was  not  argued,  but 
was  given  up  by  the  defendant's  counsel.  Besides,  the  will  con- 
tained no  provisions  or  limitations  adverse  to  the  construction 
which  the  plaintiff '«  counsel  contended  for.  In  Doe  v.  Law9on^  the 
property  with  respect  to  which  the  question  arose,  was  real  estate ; 
and  the  courts  always  struggle  to  hold  limitations  of  real  estate 
in  remainder,  to  give  vested  interests :  moreover,  there  was  noth- 
ing in  the  will,  in  that  case,  which  militated  against  that  construc- 
tion. In  Pearoe  v.  VincefU.  the  testator  expressly  directed  that 
the  next  of  kin  who  were  to  take  under  the  ultimate  trust  in  his 
will,  should  be  the  next  of  kin  living  at  his  decease.  And  the 
observations  which  Sir  John  Leach  made  on  the  certificate  re- 
Uumed  by  the  Barons  of  the  Exchequer  in  that  case,  must  not 

(<4  2  ICyL  k  Keen,  Sf ;  see  89.  Sir  John  IiMch  there  my%  th«t  the  report  of 
Bifrd  ▼.  Wood  \»  too  short;  and  that  the  cireamstanoe  which  goveroed  the  deciaion 
in  that  case,  though  notioed  in  the  statement  of  the  casey  is  omitted  in  the  judg- 
ment The  fact,  however,  is  that  the  judgments  in  all  the  cases  reported  hy  Messrs. 
ftmoDs  k  Stuart,  were  copied  from  Sir  John  Leaeh*s  own  noteSi  and,  moreover, 
ware  peraaed  bj  hia  Honor  befbre  thej  were  pobliibed. 

Vol.  Xn.  18 
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be  overIooked.(a)  SM  ▼.  Platd,  like  Doe  y.  Lavmn^  was  a  eaJie 
of  real  estate,  and  waa  decided  cm  the  same  prindiple  as  that  oaito 
was. 

(*32S]  *In  the  dauae  whteh  proridea  for  the  matiiteiaMo 
and  eduoatioD  of  the  children,  the  troateea  are  directed 
to  accumulate  the  surplus  interest  of  the  children's  shares  of  the 
fund,  for  the  benefit  of  such  person  or  persoos  as  should  be  en- 
titled thereto  by  rirtue  of  the  settlement  Then  the  settlement^ 
after  providing  for  the  advancement  of  the  cfaildreny  directs,  in 
case  there  should  be  no  child  who  should  attain  twenty-one^  nor 
any  daughter  who  should  attain  that  age  or  marry,  that  the  trus* 
tees  should  stand  possessed  of  the  ftmd  or  the  residiie  ihereol 
and  the  accumulated  interest  thereof,  in  trust  for  sudi  person  and 
persons  as  A.  Falconer  should  ai^Mnnt;  and,  in  defiudl  ti  i^ 
pointment,  in  trust  for  his  next  of  kin.  We  submit  that  tfMft 
part  of  the  maintenance^olause  which  relates  to  the  acoumulaitiofi, 
ooupled  with  ^e  subsequent  part  of  the  settlement^  dearly  showa 
that  some  persons  other  than  the  children  w^re  intended  to  be  the 
objects  of  the  ultimate  trust*  All  the  benefits  which  the  chS* 
dren  were  to  take,  were  conferred  upon  them  by  the  preceding 
part  of  the  settlement.  A  son  was  not  to  take  anything  unleft 
he  attained  twenty-one ;  but,  according  to  the  conatruotion  wUoh 
the  plaintiff  contends  for,  he  will  take  whether  be  attains  thai 
age  or  not  The  trust  for  the  next  of  kin,  is  not  to  take  effect 
except  in  default  of  appointment ;  and  the  power  to  make  that 
appointment,  is  not  to  arise  except  in  the  event  cS  there  being 
no  child  to  take :  can  it  then  be  said,  with  any  regard  to  con- 
nstenoy,  that  a  child  is  to  take  under  the  trust  for  the  next  of 
kin,  or,  in  other  word%  that  a  party  who  is  not  to  take  if  he  dies 
under  twenty-one,  is  to  take  under  a  limitation  which  is  not  Mb 
take  effect  unless  he  dies  under  twenty-one  ?  The  proper  course 
in  construing  this,  as  well  as  every  other  iastniment,  is  to  take  tfie 
whole  of  it  together ;  and  then  it  will  be  seen  that  the 
[*824]  settlor,  having  ^exhausted  the  issue  of  the  marriage, 
provides,  in  words  which  have  reference  to  a  futuse 
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period,  for  those  peraons  who  ore  to  take  in  the  event  of  tbeie 
being  no  iasue  to  take.  Jcnm  ▼.  (hlUck.{a)  Every  obeervaliott 
made,  by  Sir  W.  Grant,  in  that  case,  applies  to  the  presentb 
mkr^.Baton,(ff)BiTdy.  Wcod^Brukny.  HewkU^Adbrv.  Buah^^ 
netl{e) 

2d  AugusL^THX  Yicb^-Changbllqb:— This  ease  was  first 
Inrougbt  before  me  a  few  days  ago,  and  I  have  siaoe  had  an  op- 
portunity of  k>oking  into  the  settlement  It  »  material  to  ob- 
serve that  the  question  arises  npon  a  deed ;  and  one  of  the  first 
points  to  be  considered,  is  whether  the  wordp,  as  they  stand  by 
themselves,  admit  of  a  clear  meaning,  K  they  do  not^  then  we 
most  look  into  the  other  parts  of  the  instrumenti  to  see  what  is 
the  eonstruotion  that  ought  to  be  given  to  the  words  thai  are 
not  dear. 

The  words  are:  ''In  trust  for  the  next  of  kin  of  the  said 
Alexander  Falconer  according  to  the  statutes  for  the  distribution 
of  intestates'  estates,  and  as  if  the  said  A.  Falconer  had  departed 
this  life  intestate."  Now,  prima  fade^  those  words  create  no 
ambiguity.  They  create  a  trust  for  the  next  of  kin.  Then  it 
is  said  that,  if  we  look  into  the  body  of  the  instrument^  we  shall 
find  that  those  words  which  have  a  clear  meaning,  ought 
*not  to  have  that  dear  meaning  attributed  to  them.  [*826] 
That^  therefore,  is  looking  into  the  settlement  not  for  the 
purpose  of  clearing  up  a  doubt ;  but  for  the  purpose  of  creating 
a  doubt  and  substituting  a  forced  construction  instead  of  the 
plain  one. 

Then  the  question  is  whether  the  words  in  the  body  of  the 
instrument,  do  create  that  doubt  ^  Now,  in  the  first  place,  it  is 
observable  that  this  settlement  (which  was  an  ante-nuptial  set^ 

(i^  8  Vml  ss. 

ih)  Coop.  SIS. 

(^  In  tlie  ooane  of  the  iifDmoDlk  ft  was  stated  thM  the  plaintifl;  as  the  adminis- 
trator of  A.  P.  lUeoner,  bad  come  to  a  compimnise  with  the  sunriTing  eleton  and 
Ike  repfssenlatttes  of  the  deoeased  btofher  and  rfatera  of  tfas  settlor,  aa^  tlMi^ 
«k«,  ths  CM  was  net  aifiisd  br  ooMSl  iMUmr  1 
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dementi)  reoites,  expressly,  at  its  commencement,  that  it  had 
been  agreed  that  the  sum  in  question  should  be  settled,  by  Alex- 
ander Falconer,  for  the  benefit  of  his  intended  wife  and  the  chil- 
dren of  the  marriage.  Therefore,  the  objects  of  favor  were  the 
wife  and  the  children :  but  the  result  of  the  construction  that 
was  contended  for,  is  to  take  away  the  favor  intended  for  the 
children.  Then  the  recital,  as  far  as  it  goes,  does  support  that 
construction  which  would  have  the  effect  of  making  the  ultimate 
limitation  take  effect  for  the  benefit  of  the  children. 

But  it  was  said  that  the  court  ought  not  to  adopt  that  ooa- 
struction,  because  one  of  the  clauses  in  the  operative  part  of  the 
instrument,  militates  against  that  construction,  namdy,  a  clause 
which  gives  a  power,  to  the  trustees,  to  maintain  and  educate  the 
children  out  of  the  interest  of  the  fund,  and  then  directs  the  sur> 
plus  to  be  accumulated.  The  words  of  that  clause  are :  "  upon 
trust  that  the  trustees,  from  and  after  the  decease  of  the  said 
Josephine  Hume,  should,  in  the  meantime  and  until  the  share  or 
shares  of  such  child  or  children  as  therein  mentioned,  should  be- 
come payable  by  virtue  of  the  now-reciting  indenture,  pay  and 

apply  such  part  of  the  interest  and  proceeds  of  the  said 
[*826]    trust-funds  and  securities  as  therein  mentioned,  for  *and 

towards  the  maintenance  and  education  of  such  child  or 
children,  in  such  proportions  as  they,  the  said  trustees  or  trustee, 
should,  in  their  or  his  discretion,  think  fit,  and  should  permit 
and  suffer  the  surplus  and  residue  of  the  interest  and  proceeds 
of  the  share  or  shares  of  such  children  or  child  respectively,  to 
accumulate  for  the  benefit  of  such  persons  as  should  be  entitled 
thereto  by  virtue  of  the  now-stating  indenture."  That  clause, 
it  was  said,  points^  of  necessity,  to  some  other  persons  than  the 
children.  But  put  this  case.  Suppose  there  were  six  children ; 
three  or  four  might  be  otherwise  provided  for;  and  it  might  be 
unnecessary  to  apply  any  portion  of  the  interest  of  their  expect- 
ant shares,  for  their  maintenance ;  and  then  there  is  to  be  an  ac- 
cumulation. Is  it  meant  to  be  said  that  the  objects  of  the  accu- 
mulation  are  not  the  children  themselves?  It  is  plain  those 
w^ytiB :  ''  to  such  person  or  persona,"  have  as  much  reference  to 
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the  children,  some  or  one  of  vrhom  may  ultdmately  beoome  en- 
titled, as  it  has  reference  to  other  persons  who  may  not  sustain 
the  character  of  children 

The  last  observation  which  I  hare  to  make,  is,  that  it  is  im* 
possible  to  read  the  clause  in  which  the  ultimate  trust  is  ex- 
pressed, without  seeing  that  the  person  who  framed  it^  has  omit- 
ted one  or  two  words  which  are  generally  inserted  in  clauses  of 
the  like  nature,  and  which  have  been,  at  last^  adopted  for  the 
purpose  of  excluding  any  question.  If  the  draftsman  had  only 
gone  on  to  say :  ''  as  if  the  said  Alexander  Falconer  had  departed 
this  life  intestate  and  unmarried ;"  then  it  would  have  been  quite 
clear  what  was  meant :  the  children  would  have  been  excluded. 
But  there  is  an  omission  of  those  two  words,  which  have  been 
introduced  for  the  purpose  of  determining  what  next  of  kin 
are  to  take.  Whether  those  words  were  omitted  by  ac- 
cident or  on  *purpose,  I  am  not  to  consider.  The  Ian-  [♦827] 
guage  which  has  been  adopted  by  conveyancers,  has 
been  adopted  for  the  purpose  of  excluding  the  question.  There- 
fore, when  I^nd  the  words  not  introduced,  I  must  suppose  that 
the  party  did  mean,  upon  the  face  of  the  deed,  that  the  words 
should  operate  according  to  their  natural  meaning,  which  is  the 
next  of  kin  living  at  the  death  of  the  settlor,  though  that  next 
of  kin  might  happen  to  be  a  child. 


Griffiths  v.  Gale. 


Appointment — Lapse. — Gonstnidion. — New  Will  Act,  7  TT.  4 
and  1  VicL  c.  26. 

1844:  23d  February. 

The  enactment  in  the  Will  Act,  that  a  beqaest  to  a  child  of  the  testator  who  diet 
iu  the  tesUtor's  lifetime,  leaving  issue  liying  at  the  testator's  death,  shall  not 
lapse,  does  not  apply  to  a  testamentary  appointment    SmhU, 

A  WIDOW  having  a  power  to  appoint  a  fund,  by  deed  or  will, 
unto  and  amongst  all  and  every  or  one  or  more  of  her  childreni 
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appointed  a  share  of  it|  by  her  will,  to  one  of  her  aons.  By  the 
deed  creating  the  power,  the  fund  was  limited,  in  de&olt  of  ap- 
pointmenty  to  all  her  children  as  tenants  in  common.  The  son 
died  intestate  a  few  days  before  his  mother,  leaving  several  chil- 
dren, who  survived  their  grandmother. 

The  son's  administrator  presented  a  petition  claiming  the  ap- 
pointed share,  under  the  new  Will  Act,  7  Will.  4  &  1  Vict  c  26. 
The  first  section  (the  interpretatbn  clause,)  enacts  tb&t  the  word 
**  will,"  shall  extend  to  a  testament  and  to  an  appointmei^t  by  will 
or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power:  and 
the  88d  sect,  enacts  that  a  devise  or  bequest  to  a  child  of  the  tes- 
tator, who  dies  in  the  testator's  lifetime,  leaving  issue  living  at 
the  testator's  death,  shall  not  lapse,  but  shall  take  effidct  as  if  the 
child  had  died  immediately  after  the  testator. 

Mr.  BeiheUf  for  the  petitioner,  relied  on  the  fiist  and  88d  sec- 
tions of  the  act 

[*828]       *Mr.  Simons  appeared  for  the  parties  eatitled  in  de* 
fault  of  appointment 

Thb  Yios-Chancbsllob  :~The  words  used  in  the  88d  section 
are,  "  devised  or  bequeathed  ;"  but  property  passing  by  the  exe- 
cution of  a  power,  is  neither  devised  nor  bequeathed.  That  sec- 
tion, too,  enacts  that  the  devise  or  bequest  shall  not  lapse :  there- 
fore, I  cannot  think  that  it  was  meant  to  apply  to  a  testamentary 
appointment  The  legislature  could  not  have  intended  to  vary 
the  rights  of  the  parties  who  the  donor  of  the  power  had  declared 
should  be  entitled  in  default  of  appointment  The  point,  how- 
ever, is  a  very  important  one,  and  I  will  allow  the  petition  to 
stand  over  for  further  argument(a) 

(a)  In  Johnaan  v.  JbAnwn,  the  only  other  case  in  which  a  coostraction  has  been 
put  on  the  33d  section  of  the  act,  Vioe-Ohanoellor  Wignim,  in  M.  T.  1843,  held 
that  the  isaue  of  a  testator's  deceased  child  could  not  claim  the  property  bequeathed 
to  their  parent;  but  that  the  parent's  personal  representatlTe  was  entitled  to  it  as 
part  or  bia  personal  estate.— 2  Jarman  on  Wills^  726  and  727. 
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ChxLrity,—Jurisdi(Uim.'-'Sfy^  52  Cko.  8,  c.  101, 

1841:  30th  Juily;  ana  1842:  18th  April 

If  it  appears  to  be  for  the  benefit  of  a  charity  that  pait  of  the  estates  belonging  to 

it  should  be  sold,  an  order  for  that  purpose,  may  be  made  on  a  petition  presented 

under  ftt  Geo.  S,  o.  101. 

TsiB  w«8  a  petition,  presented  under  Sir  Samuel  Bomillj's 
Act,  (62  Geo.  S,  ch.  101,)  by  two  of  the  inhabitants  of  the  town 
c^  Wisbech,  in  the  Isle  of  Ely,  sUting  that^  in  1628,  Thomas 
l^arke  devised  a  house  in  Ship-lane,  Wisbech,  with  the  buildings 
thereto  belonging,  to  the  corporation  of  that  town,  to  the  use  of 
the  poor  of  the  parish  of  Wisbech  for  ever:  that  the  house  and 
premises  were  copyhold  of  the  manor  of  Wisbech ;  and  that^ 
some  years  ago,  a  piece  of  land,  in  Crab  Marsh,  in  Wisbech,  con- 
taining two  acres  and  two  roods,  had  been  allotted,  under  an  In- 
closure  Act,  in  respect  of  the  house;  and  that,  at  the  time  when 
the  petition  was  presented,  tlie  charity-estate  consisted  of  a  pub- 
lic-house, with  the  yard,  stables,  outbuildings,  and  two  tenements 
adjoining,  and  also,  of  the  allotment  in  Crab  Marsh :  that,  of  late 
yeani)  the  rent  of  the  estate  had  progressively  diminished,  not* 
withstanding  the  estate  had  been  let^  iirom  time  to  time,  by  auc- 
tion ;  and  that  the  lessees  of  the  principal  part  thereof, 
had  given  notice  of  their  intentioa  to  quit  the  *same    [*880] 
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at  Miohaelmas  then  next:  that  the  public-house  and  the  two 
tenements  adjoining  were  very  old  and  dilapidated,  and  re- 
quired the  outlay  of  a  very  large  sum  of  money  to  put  them 
into  a  state  of  good  and  substantial  repair:  that  they  abutted 
upon  the  principal  entrance  into  Wisbech  from  Lynn,  the  riyer 
Nene  being  on  the  opposite  side  of  the  road :  that  the  road, 
where  the  said  charity  premises  abutted  on  it,  was  of  the  width 
of  16  feet  only^  and  was  bouudedy  on  the  side  next  the  rirer,  by 
orwharf,  which  was  perpendicular  for  several  feet  in  depth,  and 
was  kept  in  repair  ,at  the  expense  of  the  corporation  of  Wisbech 
and  of  the  charity-estate,  in  equal  proportions :  that,  by  reason 
of  certain  alterations  having  been  made,  a  few  years  since,  in  the 
outfall  of  the  river  Nene,  the  channel  of  it  had  been  gieady 
scoured  out  and  deepened ;  by  reason  whereof  the  wharf  had 
become  insecure,  and  bad  a  tendency  to  slip  into  the  channel  of 
the  river:  that  such  deepening  of  the  channel  was  still  in  pro- 
gress, and  would^  in  all  probability,  proceed  for  some  time  to 
come  before  the  channel  of  the  river  had  attained  its  greatest 
depth  :  that,  by  reason  of  the  circumstances  aforesaid^  the  repa- 
ration  of  the  wharf  had  been,  of  late  years,  a  source  of  great  ex* 
pense  to  the  charity -estate  ]  and  that,  in  Februfu*y  then  last,  a 
great  portion  of  the  wharf  gave  way,  and  the  road  over  it  be- 
came impassable,  and  the  same  had  been  repaired  merely  in  a 
temporary  manner ;  but,  nevertheless^  at  a  large  expense  to  the 
charity -estate:  that,  to  repair  and  rebuild  the  wharf  and  road  so 
as  to  secure  the  same  and  the  charity  premises  from  danger, 
owing  to  the  increased,  depth  of  the  river,  would  require  a  krge 
outlay  of  money,  and  be  attended  with  a  very  heavy  expense  to 
the  charity -estate :  that  the  devised  premises  were  copyhold,  fine 

arbitrary;  and  that  l^mas  Clarkson,  the  sole  surviv- 
[*SS1}    ing  tenant  thereof,  was  of  the  ^advanced  age  of  80  years, 

and  that  the  admittance  of  a  new  set  of  tenants  would 
be  attended  with  a  very  heavy  expense :  that  the  corporation  of 
Wisbech  were  desirous  of  purchasing  the  premises  in  Sh>p-kne^ 
for  the  purposes  of  widening  and  improving  the  river  Nene  and 
the  navigation  thereof,  and  of  effecting  a  permanent  improve- 
ment to  the  town  of  Wisbech,  and  eS  widening  and  improving 


CASES  IN  CHANOBBY.         .  281 

In  re  Paike*8  Charity. 

the  road  from  Wisbecli  to  Lynn ;  and  that  they  had  applied  to 
the  charity  trustees  to  set  a  price  upon  the  same  with  a  view  to 
the  purchase  thereof:  that,  under  the  aforesaid  circumstances,  it 
would  be  highly  beneficial  to  the  charity  to  dispose  of  the  pre- 
mises in  Ship-lane,  and  to  treat  with  the  corporation  for  the  sale 
thereof  at  a  valuation  by  two  indifferent  persons  or  their  urn* 
pire ;  and  to  lay  out  the  purchase-money  in  the  purchase  of  other 
lands  to  be  conveyed  upon  the  trusts  of  the  charity  estate;  but 
the  trustees,  although  they  were  willing  to  act  iu  the  premises 
under  the  sanction  of  the  court^  declined  to  take  upon  themselves 
to  treat  with  the  corporation. 

The  petition  prayed  that  such  directions  might  be  given  as^ 
under  the  above  circumstances,  might  be  deen>ed  necessary  and 
proper  for  the  management  of  the  charity- estate  and  premises,  so 
as  to  prevent  the  same  from  falling  into  decay^  and  the  income 
of  the  charity  thereby  becoming  further  diminished ;  and  that  it 
might  be  referred  to  one  of  the  masters  of  the  court  to  approve 
of  a  scheme  for  such  management,  with  liberty  to  consider  and 
report  upon  the  propriety  of  the  proposed  purchase,  or  of  some 
other  mode  of  disposing  of  the  last  mentioned  premises  which 
might  be  most  advantageous  to  the  charity. 

Mr.  Metcalfe  appeared  in  support  of  the  petition. 

*Mr.  ChmpbeUj  for  Thomas  Clarkson,  the  surviving  [*332} 
tenant  of  the  copyhold  part  of  the  charity-estate,  sub- 
mitted that  the  court  had  no  jurisdiction  to  order,  on  a  petition 
presented  under  62  Geo.  8^  c.  101,  any  part  of  a  charity -estate  to 
be  sold ;  but  that  an  information  ought  to  be  filed  for  the  pur>> 
pose  of  obtaining  that  object.(a) 

The  ViOfi-CHANcaELLOR :— The  Act  empowers  the  Lord  Chan- 
ceUoT  to  make  an  order  on  petition  in  a  summary  way^  in  every 
case  of  a  breach  of  any  trust  created  for  charitable  purposes,  or 

(•)  Sm  a  SwuMt  3a2. 
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vheneirer  die  direolioa  or  order  of  a  court  of  equUy  Bhall  be 
deemed  necessary  for  the  admioislratioii  of  any  trust  for  obarita- 
Ue  purposes. 

If  it  had  been  made  a  qnestion  in  this  case  whether  there  wse 
any  trust  for  a  charitable  purpose,  then  an  information  would 
have  been  necessary.  But  the  trust  is  admitted ;  and  the  relief 
asked  has  reference  only  to  the  mode  of  odmtniiilimr^  the  charity 
property 

Refer  it  to  the  master  to  inquire  and  state  whether  it  is  most 
fit  and  proper,  r^ard  being  had  to  the  will  of  Thomas  Parke, 
and  to  the  objects  of  the  chari^,  that  the  charity  premises  in  the 
petition  mentioned,  or  any  and  what  part  thereof  should  be  sold 
or  otherwise  disposed  of;  or  whether  the  same,  or  any,  and  what 
part  thereof  or  the  appurtenances  thereto,  should  be  repaired : 
If  the  master  shall  be  of  opinion  that  it  is  most  fit  and  proper 
•hat  the  said  charity  premises  or  any  part  thereof  should  be  sold 

or  otherwise  disposed  o^  then  let  him  inquire  and  state 
P888]    to  the  court  what  mode  of  sale  or  ^other  disposition 

thereof  will  be  most  fit  and  proper:  And  let  the  master 
be  at  liberty  to  receive  proposals  for  the  purchase  of  the  said 
charity  premises  or  any  part  thereoi^  from  the  corporation  of 
Wisbech  in  the  petition  mentioned,  or  from  any  other  corporate 
body,  person  or  persons  willing  to  purchase  the  same  or  any  part 
thereof  and  let  him  report  upon  such  proposal  or  proposals,  with 
his  opinion  thereon,  to  the  court  And,  if  the  master  shall  be 
of  opinion  that  it  is  most  fif  and  proper  that  the  said  charity 
premises  or  any  part  thereof,  or  the  appurtenances  thereto,  should 
be  repaired,  then  let  him  inquire  and  state  to  the  court  what^  in 
his  opinion,  ought  to  be  the  nature  and  extent  of  such  repain, 
and  what  expenses  ought  to  be  incurred  in  and  about  such  re- 
pairer and  by  and  out  of  what  funds  the  same  ought  to  be  borne 
and  paid. 
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On  the  6th  of  Febraary,  1842,  the  master  reported  that  it 
would  be  most  fit  and  proper,  regard  being  had  to  the  will  of 
Thomas  Parke,  and  to  the  objects  of  the  charity,  and  to  the  na* 
tore  and  circumstances  of  the  oharity-estates,  that  so  much  of  the 
eharitj  premises  as  consisted  of  the  public-house  with  the  yard 
and  out-buildings  and  two  tenements  adjoining,  should  be  sold, 
to  the  corporation  of  Wisbech,  for  1,200/. :  and,  on  the  18th  of 
April,  1842,  the  report  was  confirmed  and  an  order  was  made  in 
conformity  to  it. 

Mr.  Msiodlfe  appeared  for  the  petitioners,  Mr.  Oratg  for  Tho* 
mas  Clarkson,  and  Mr.  Phillips  for  the  trustees  of  the  charity- 
estates. 


fBBYDGBS  and  another  v.  Branfill  and   others. —    [*834] 
Brydoks  and  another  v.  Bbydges  and  others. 

Commission  to  examine  witnesses. — Depositions. — Praetioe. — 
AmendmenL — Interrogatories. 

ISil :  4th  UHl  loth  Attg:uat,  and  16th  Nov. 

An  Older  for  a  commiaaioD  to  examtne  witneaaea,  waa  made^  on  the  application  of 
the  plaintiflfl^  in  a  cauae  in  which  Sir  J.  Brydgea,  and  another  were  plaintiift^ 
and  C.  B.  Branflll  and  othera  were  defendanta,  by  original  and  amended  bill :  and 
in  which  Sir  J.  Brydgea  and  another  were  plaintiff^,  and  Lady  Brydgea  and  othen 
were  defendanta,  by  bill  of  revivor  and  aupplement  The  commiaaion  waa  made 
out  in  a  eatue  in  which  Sir  J.  Brydgea  and  another  were  plaintiffa,  and  C  B. 
Branflll  and  othera  were  defendantSi  by  original  bill  and  bill  of  revivor  and  aup- 
]ileiiient  In  the  title  to  depoaitiona  taken  nnder  that  commiaaion,  both  tha 
Ofigiual  and  amended  bill  and  the  bill  of  revivor  and  aupplement  were  men* 
tiomed,  and  the  namea  of  the  partiea  to  each  bill  were  act  forth  at  length.  A 
motion  by  the  defendanta  to  auppreaa  the  depoaitiona,  grounded  on  the  variance 
between  the  title  of  the  ccmmiiaaion  and  the  title  of  the  depoaitionai  waa  reftued. 


QommifliiQDerB  for  examining  witneaaea^  need  not  aign  eyery  akin  of  the  interrof- 
atoHes;  it  ia  sufficiant  if  ti^y  sign  the  Uuit  akio. 
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Although  it  is  nsiial  to  express  ia  the  title  to  depositions,  thst  they  have  beea 
taken  by  virtue  of  a  oommiasion,  ''  to  us  (naming  onlj  the  acting  commisnoners) 
and  others  directed,"  jet,  if  the  names  of  all  the  commissioners  are  inserted,  the 
depositions  will  not  be  suppressed  because  they  are  not  signed  by  all  the  com- 
missioners, provided  they  are  signed  by  those  who  acted. 

Ck>mmissioners  for  examining  witnesses,  omitted  to  certify,  in  tb^r  leknra  to  the 
commission,  that  they  and  their  derkSi  before  acting,  took  the  oaths  annexed  to 
the  commission.  The  court,  at  firsts  ordered  the  depositions  to  be  suppressed; 
but  on  being  satisfied,  by  the  ai&davit  of  one  of  the  commissioners,  that  tlie  oaths 
had  been  duly  taken,  allowed  the  return  to  the  commission  to  be  amended  by 
inserting  that  &ct. 

The  original  bill  was  filed,  in  March,  1886,  by  John  William 
Egerton  Brydgee,  a  lunatic,  by  F.  D.  Swann,  the  committee  of 
his  estate,  and  by  F.  D.  Swann,  the  said  committee,  against  C.  E. 
Branfill  and  several  other  persons.  The  answers  of  all  the  ma- 
terial defendants  were  filed  prior  to  November,  1837. 
[*885]  In  September  *of  that  year  Sir  E.  Brydgea,  bart,  who 
was  one  of  the  defendants  and  the  father  of  the  plaintiff 
J.  W.  E.  Brydges,  died  ;  and,  in  December  following,  another  of 
the  defendants  died.  In  February,  1888,  the  plaintiffs  amended 
their  bill  by  adding  900  folios  and  three  new  defendants,  which 
made  a  new  engrossment  necessary.  The  answers  of  the  material 
defendants  to  the  amended  bill,  were  filed  previously  to  Novem- 
ber, 1838.  In  September,  1889,  the  plaintiffs  filed  a  bill  of  re- 
'  vivor  and  supplement  against  Lady  Brydges,  the  widow  and  ex- 
ecutrix of  Sir  S.  E.  Brydges,  and  eight  other  persons,  one  only 
of  whom  was  a  party  to  the  original  and  amended  bill. 

In  February,  1840,  the  plaintiffs  obtained  an  order  for  a  com- 
mission to  examine  witnesses.  That  order  was  intituled  thus : 
"  Between  Sir  John  William  Egerton  Brydges,  bart.,  late  J.  W. 
E.  Brydges,  a  lunatic,  by  F.  D.  Swann,  the  committee  of  his  es- 
tate, and  the  said  F.  D.  Swann,  plaintiffs,  and  C.  E.  Branfill,  &c.| 
&c.,  (naming  all  the  other  defendants,)  defendants,  by  original 
and  amended  bill ;  and  between  the  said  Sir  J.  W.  E.  Brydges, 
by  the  said  F.  D.  Swann,  the  said  committee  of  his  estate,  and 
the  said  F.  D.  Swann,  plaintiffs,  and  Dame  Mary  Brydges, 
&c.,  &c.,  (naming  all  the  other  defendants  to  the  bill  of  revivor 
and  supplement,)  defendants,  by  bill  of  revivor  and  supplement'* 
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The  oommiasion,  which  was  issued  in  pursuance  of  that  order, 
purported  to  be  a  commission  to  examine  witnesses  in  a  cause 
wherein  Sir  J.  W.  E.  Brydges,  bart.,  by  his  committee,  and  an- 
other were  plaintiffs,  and  C.  E.  BranfiU  and  others  were  defend- 
ants, by  original  bill  and  bill  of  revivor  and  supplement  So 
that  neither  the  amended  bill,  nor  the  names  of  the  parties  to  the 
supplemental  bill,  were  mentioned.  The  short  title  of 
*the  supplemental  suit  was :  '^  Brydges  and  another  [*386] 
agavnat  Brydges  and  others ;"  and  no  person  of  the 
name  of  BranfiU  was  a  party  to  it.  In  the  title  to  the  deposi- 
tions taken  under  the  commission,  the  amended  as  well  as  the 
original  bill  and  the  bill  of  revivor  and  supplement^  were  men- 
tioned, and  the  names  of  all  the  parties  to  the  original  and 
amended  bill  and  to  the  bill  of  revivor  and  supplement,  were  set 
forth.  The  plaintiff  exhibited  fifteen  skins  of  interrogatories 
for  the  examination  of  their  witnesses  under  the  commission ; 
but  the  commissioners  signed  the  last  skin  only. 

In  June,  1S40,  the  plaintiffs  obtained  an  order  for  another 
commission.  That  order  was  intituled :  "  Brydges  and  another, 
plaintiffs,  against  Branfill  and  others,  defendants,  by  original  and 
amended  bill : — ^Brydges  and  another,  plaintiffs,  against  Brydges 
and  others,  defendants,  by  bill  of  revivor  and  supplement."  The 
commission  that  was  issued  under  that  order  purported,  as  the 
previous  commission  did,  to  be  for  the  examination  of  witnesses 
in  a  cause  wherein  Sir  J.  TV.  E.  Brydges,  bart.,  by  his  committee, 
and  another,  were  plaintiffs,  and  C.  E.  Branfill  and  others,  were 
defendants,  by  original  bill  and  bill  of  revivor  and  supplement : 
and  the  depositions  taken  under  it  were  intituled  in  the  same 
way  as  the  depositions  under  the  previous  commission.  The 
commissioners  returned  the  second  commission  without  certify- 
ing that  they  and  their  clerks,  before  they  acted,  took  the  oaths 
annexed  to  the  commission.(a)  Moreover,  the  depositions  under 
that  commission  purported  to  be  taken  by  all  the  commissioners 
(who  were  seven  in  number) ;  although  four  of  them  only  quali- 
fied and  acted ;  and  those  four  alone  signed  the  depositions. 

(a)  See  3  Dan.  Fnd.  5ia 
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[*887]        *A  motioii  was  now  made,  on  behalf  of  William 
Grane,  one  of  the  defendants  to  the  original  and  amend- 
ed billy  that  the  depoeitions  taken  under  the  commiasions  might 
be  sappressed. 

Mr.  Q.  Eicharda^  Mr.  Anderdon^  and  Mr«  jStmAm,  in  support 
of  the  motion,  said,  first,  that  the  title  of  the  commissions  did 
not  tally  with  the  title  of  the  orders  under  which  thej  were 
issued :  secondly,  that  the  heading  of  the  depositions  did  not 
correspond  with  the  title  of  the  commissions  under  which  they 
were  taken:  thirdly,  that  the  commissioners  ought  to  have 
signed  all  the  skins  of  interrogatories:  fourthly,  that,  where 
some  only  of  the  commissioners  acted,  the  practice  was  to  ex- 
press that  the  depositions  had  been  taken  by  virtue  of  a  commis- 
sion :  "  to  us  (naming  those  who  acted)  and  others  directed ;" 
but  the  depositions  under  the  second  commissbn,  purported  to 
have  been  taken  by  all  the  commissioners,  and  yet  they  were 
signed  by  only  four  of  them :  and,  fifthly,  that  the  commission- 
m»,  in  returning  that  commission,  had  omitted  to  certify  that 
they  and  their  clerks  had  taken  the  required  oaths :  they  added 
that,  inconsequence  of  the  above  irregularities,  an  indictment 
for  perjury  could  not  be  sustained  against  any  of  the  witnesses 
who  might  have  sworn  falsely.  PBrry  v.  SSvederJlfi)  Pnkihard 
y.  Rulhe8,{b)  OampbeU  v.  Dickena,{c)  1  Smith's  Prac  2d.  edit 
869 ;  2  Dan.  Prac.  610 ;  Hind.  Praa  846  and  286. 

Mr.  Wigram  and  Mr.  James  BuaaeU  appeared  for  the  defend- 
ant Branfill. 

[^88]        *Mr.  Bethettj  for  the  plaintiffs,  objected  that  counsel 
for  the  defendant  Grane,  were  alone  entitled  to  be  heard 
in  support  of  the  motion.    But 

The  Vtoe'ClumoeUar  said  that  every  one  of  the  defendants 
might  have  an  interest  in  the  question,  whether  the  depositiona 

(•)Jfta88.  (e)aToiL&OolL7iO. 

^)  t  Beav.  lai. 
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ought  to  be  stippressed  or  not ;  and,  therefore,  that  their  coon- 
Bel  inittt  be  heanl. 

Mr.  Knight  Bruee  and  Mr.  Parry^  fV#r  the  defendant  Brooks, 
supported  the  motion  on  the  same  grounds  as  the  counsel  for 
the  defendant  Grane  had  relied  on,  and  added  that  the  first  com- 
mission authorized  the  commissioners  to  examine  witnesses  in 
one  cause  only,  namely,  Brydges  v.  BranfiU;  but  that  they  had 
examined  witnesses  in  two  causes,  namely,  Brydges  v.  BranfiU^ 
by  original  and  amended  bill,  and  Brydges  y.  Brydges  by  bill  of 
revivor  and  supplement    Bobert  v.  Millicamp.{a) 

Mr.  Woiejkli  appeared  for  the  defendants  Cooper,  White  and 
Storry. 

Mr.  Bdhdl  and  Mr.  Hvbback^  for  the  plaintifEs,  said  that  com- 
miasions  for  the  examination  of  witnesses,  were  not  seen  by  the 
solicitors  of  the  parties  who  sued  them  out ;  but  were  sealed  up 
and  sent  to  the  commissioners ;  and,  consequently,  the  parties 
were  not  responsible  for  the  form  adopted,  by  the  officer  of 
the  court^  in  making  them  out :  that  no  one  could  deny  that 
Brydges  v.  BranfiU  was  an  original  cause,  and  one  in  which  a 
bill  of  revivor  and  supplement  had  been  filed :  that,  in  draw- 
ing up  orders,  commissions  and  other  proceedings  in  a 
*cause,  all  that  was  requisite  was  to  insert  the  title  of  [*889] 
the  oaue,  and  to  refer  to  the  bills  existing  in  it ;  for, 
by  giving  the  title  of  the  cause,  it  was  identified  and  distin- 
guished from  any  other  cause ;  and,  therefore,  the  commissions, 
in  this  esse,  were  perfectly  regular. — [The  Vice^Ghanodlor : — 
The  motion  now  before  me,  is  to  suppress  the  depositions  ;  and, 
therefore,  I  have  nothing  \o  do  except  to  determine  whether 
the  depositions  are  right.  The  propriety  of  the  orders  and  the 
Gommifflions  issued  under  them,  is  not  called  in  question  by  the 
notice  of  motion ;  therefore,  they  must  be  taken  to  be  right  for 
Ike  praaent  purpose.] 
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Argument  for  the  plaint^  oontinuedL — ^If  the  oommisaioDS  are 
to  be  taken  as  correct,  in  what  respect  are  the  depositions  wrong? 
They  mention  both  the  causes  and  the  names  of  the  parties  to 
them ;  and  the  heading  of  the  interrogatories  corresponds^  pre- 
cisely, with  the  heading  of  the  depositions. 

The  next  objection  is  that  the  commissioners  signed  the  last 
skin  only  of  the  interrogatories.  The  answer  to  that  objection 
is  that  there  is  no  rule  of  the  court  which  requires  them  to  do 
more ;  and  even  that  seems  to  be  superfluous ;  for  the  interroga- 
tories are  sufficiently  identified  by  being  returned  with  the  com- 
mi8sion.(a) 

[*840]  *The  next  objection  is  that  the  commissioners,  in  their 
return  to  the  second  commission,  have  not  certified  that 
they  and  their  clerks  have  taken  the  oaths.  But  the  commission 
does  not  impose  upon  them  the  necessity  of  certifying  those  facts 
in  their  return.  All  that  it  requires  them  to  return,  is  the  exami* 
nations  of  the  witnesses,  closed  up  and  under  their  seals,  together 
with  the  interrogatories,  ^*  and  this  writ.",  If  the  authority  of  the 
commissioners  was  dependent  upon  their  taking  the  oaths,  then 
it  might  be  necessary  to  mention  the  taking  of  them  in  the  re- 
turn. But  their  authority  is  quite  independent  of  their  taking 
the  oaths :  that  step  is  not  made  a  preliminary  condition  to  their 
acting  under  the  commission. 

The  only  other  objection  is  that,  although  the  names  of  all 
the  seven  commissioners  are  mentioned  in  the  heading  of  the 
depositions  taken  under  the  second  commission,  yet  only  four  of 
them  signed  the  depositions  and  the  return  to  the  commission. 
Now  the  commission  authorizes  any  two  or  more  of  the  com* 
missioners  to  examine  the  witnesses,  and  it  directs  the  return  to 

(a)  Lopd  Baoon^a  68th  Order  directs  that :  "  All  commiasions  for  examination  of 
witnesses  shall  be  avper  tn(err.  iindntvi  only ;  and  no  return  of  deposittoos  into  the 
court,  ilhall  be  received,  bat  such  only  as  shall  be  either  ooraprised  in  one  roll,  sub- 
scribed  with  the  name  of  the  commissioners,  or  else  in  divers  roUs,  whereof  each 
one  shall  be  so  subscribed." — ^Beam.  Ord.  80.  70r  the  form  of  a  commission,  and 
Ijiie  mode  of  proceeding  under,  and  the  return  to  iCvM  2  Dan.  Pnust  498^  516. 
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be  made  by  two  or  more  of  them.  In  this  case,  foar  of  the 
oommiflsioners  quaKfied  and  acted,  and  those  four  signed  the 
depositions,  and  also  signed  and  sealed  the  return.  ThereforCi 
the  requisition  of  the  commission  was  fully  complied  with« 

Thb  Vioi>-ChancklIiOB  : — ^With  respect  to  the  objection  that 
the  commissioners  omitted  to  certify,  ^when  they  returned  the 
second  commission,  that  they  and  their  clerks,  before  they  acted, 
took  the  oaths  annexed  to  the  commission,  I  wish  to  ascertain, 
before  I  pronounce  any  decision  upon  it^  what  was  done 
*in  the  case  of  MackxlUir  v.  Mackellar^{a)  but  I  will  dis-  [*841] 
pose  of  the  other  objections  now. 

The  first  objection  is  grounded  on  the  varianoe  between  the 
title  of  the  cause  as  mentioned  in  the  commissionSi  and  in  the 
depositions  returned  by  the  coramissionerB. 

In  the  coarse  of  the  argument,  a  good  deal  of  observation  was 
made  upon  the  commissions  and  the  orders  under  which  they 
were  obtained :  but  I  consider  that  I  wax  not  now  required  to 
give  any  opinion  as  to  the  propriety  of  those  proceedings.  All 
thatl  am  required  to  do,  by  the  notice  of  motion,  is  to  suppress 
the  depositions.  That  is  all  that  is  asked ;  and  I  must  take  the 
orders  and  the  commissions  to  be  rights  until  they  are  directly 
attacked. 

The  first  question  then  that  I  have  to  decide^  is  whether  there 
is  such  a  variance,  in  the  particulars  which  I  have  mentioned, 
between  the  commissions  and  the  depositions,  that  I  must  sup* 
press  the  latter. 

The  first  commission  was  issued  for  die  examination  of  wit*' 
nesses  in  a  cause  in  which  Sir  John  W.  E.  Brydges,  by  his  com* 
mittee,  and  another,  were  plainti£Ea,  and  C.  E.  Branfill  and  others 
were  defendants,  by  original  bill  and  bQl  of  revivor  and  supple- 

(a)  Not  repoitMl 

Vol.  Xn.  19 
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ment  But,  in  the  return  made  by  the  oommiflsionera  to  that 
commission,  the  depositions  taken  under  it  are  described  as  de- 
positions in  a  cause  wherein  Sir  John  W.  E.  Brydges,  bart,  late 
John  W.  E.  Brydges,  a  lunatic,  by  F.  D.  Swann  the  committee 

of  his  estate,  and  the  said  F.  D.  Swann,  are  plaintifiB^ 
[*842]    and  C.  E.  Branfill,  J.  S.  Brooks  (naming  ♦all  the  other 

parties)  are  defendants,  by  original  and  amended  bill : 
and  wherein  the  said  Sir  J.  W.  E.  Brydges,  by  the  said  P.  D. 
Swann  the  committee  of  his  estate,  and  the  said  F.,D.  Swann,  are 
plaintiffs,  and  Dame  Mary  Brydges,  A.  E.  Brydges  (naming  all 
the  other  parties)  are  defendants,  by  bill  of  revivor  and  supple- 
ment. So  that^  in  the  commission,  the  cause  is  spoken  of^ 
shortly,  as  a  cause  in  which  Sir  J.  W.  E.  Brydges,  by  his  commit- 
tee, and  another,  were  plaintiffs,  and  C.  E.  Branfill  and  others 
were  defendants,  by  original  bill  and  bill  of  revivor  and  supple- 
ment: but,  in  the  depositions  returned  by  the  commissioners, 
the  description  is  amplified  by  giving  the  names  of  all  the  par-, 
ties.  I  think,  however,  that  that  is  only  an  amplification ;  and« 
my  opinion  is  that  there  is  a  sufficient  identification  of  the  cause 
mentioned  in  the  commission,  with  the  cause  in  which  the  return 
states  the  depositions  to  have  been  made. 

I  also  think  that  it  is  immaterial  whether  the  bill,  in  Brydges  v. 
BranJUlj  was  termed  original  and  amended,  or  original  only ;  for 
an  original  and  amended  bill  are  but  one  record. 

In  the  Second  commission  the  cause  is  spoken  of  in  the  same 
terms  as  it  is  in  the  first  commission ;  and,  in  the  depositions 
taken  and  returned  under  the  second  commission,  the  cause  is 
described  in  the  same  manner  as  it  is  in  the  depocntions  taken 
and  returned  under  the  first  Theretbre  the  observations  which 
I  have  made  respecting  the  return  to  the  first  commission,  will 
apply  to  the  return  to  the  second ;  and  the  consequence  is  that 
the  objectioDs  founded  on  the  variance  between  the  oonunismona 
and  the  returns  to  them,  cannot  be  sustained. 

The  next  objection  is  that  the  oonunissioners  have  not  sign- 
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ed  every  skin  of  the  interrogatoriea    With  *respect    [*848]  i 

to  that  objection,  I  have  to  remark  that  I  know  of  I 

BO  order  of  the  court  which  requires  that  commissioners  for  ' 

the  examination  of  the  witnesses  should  sign  all  the  skins  of  in-  ' 

terrogatories.  There  are  two  orders  of  the  court  which  require 
interrogatories  for  the  examination  of  witne88es,(a)  to  be  signed  | 

by  counsel :  but  it  always  has  been  considered  that  that  order  is 
sufficiently  complied  with,  if  counsel  sign  the  last  sheet  of  the  in- 
terrogatories. Besides,  Lord  Bacon's  order  requires  that  all 
commissions  for  the  examination  of  witnesses,  shall  be  super  tn- 
terrogaioriM  indusis^  and  the  commissioners  return  the  interroga- 
tories with  the  depositions :  I  do  not^  therefore,  see  that  there  is 
the  slightest  reason  for  contending  that  the  commissioners  ought 
to  have  done  xhore,  in  this  case,  than  they  have  done :  conse- 
quently, as  far  as  the  objection  now  under  consideration  goes^  I 
cannot  suppress  the  depo6itio)Di& 

The  last  objection  is  that  the  depositions  returned  with  the 
second  commission  though  signed  by  only  four  of  the  commis- 
sioners, were  intituled  as  follows:  ''  Depositions  of  witnesses  pro* 
duced,  sworn  and  examined,  on  Wednesday,  the  7th  day  of  Oc- 
tober, 1840,  at  the  house  of  John  Jennings  in  the  city  of  Canter- 
bury, by  virtue  of  a  commission  issuing  out  of  Her  Majesty's 
High  Court  of  Chancery,  to  us,  Thomas  Wilkinson,  W.  Siadden, 
John  Starr,  Stephen  Plummer,  T.  T.  De  Lasaux,  R  Furley  and 
John  Mumbray  directed,  for  the  examination  of  witnesses  in  ^ 
cause,  &c."  In  support  of  that  objection  it  was  said  that  the 
title  of  the  depositions  ought  to  have  staked  that  they  were  taken 
by  virfue  of  a  commission :  "  to  us  (naming  the  four  commis- 
sioners who  qualified  and  acted)  and  .others  directed;" 
and  *that,  in  that  case,  it  would  not  have  been  neces-  [*8^] 
sary  for  any  of  the  commissioners,  except  the  four  who 
were  named,  to  sign  the  depositions.  The  commission,  howeveri 
authorized  any  two  or  more  of  the  commissioners  to  execute  it; 
and|  as  four  of  them  qualified  and  acted,  it  was  quite  suffidenl 
for  those  four  to  sign  the  depositions  and  the  return. 

(•)  8w  bmb.  <ml  ns  4  ail. 
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I  have  thus  disposed  of  all  the  objections,  except  that  which 
relates  to  the  oaths. 


9ih  August — Oa  this  day,  the  Vioe^OhanceUor  said  he  had  as- 
certaiaed  that  the  depositions  in  MackeUar  y.  MackeBar  were  or- 
dered to  be  suppressed,  because  the  commissioners  had  omitted 
to  certify  that  they  and  their  clerks  had  taken  the  required  oaths ; 
and,  therefore,  the  like  order  must  be  made  with  respect  to  the 
depositions  taken  under  the  second  commission  in  this  case. 

His  honor,  however,  on  the  application  of  Mr.  Beihell^  (who 
stated  that  the  commissioners  who  acted  under  the  second  com- 
mission and  their  clerks,  did,  in  fact,  take  the  required  oaths  be- 
fore  they  acted,)  gave  the  plaintifi  permission  to  move  that  the 
return  might  be  amended  by  adding  a  certificate  to  that  effect : 
and,  in  pursuance  of  that  permission,  the  plainti£b  served  the  fol- 
lowing notice  of  motion :  "  That  the  commissioners  who  acted 
under  a  certain  commission  for  the  examination  of  witnesses  in 
this  cause,  bearing  date  at  Westminister,  the  9th  day  of  Sep- 
tember, in  the  4th  year  of  the  reign  of  Her  present  Majesty,  and 
which  commission  was  executed  at  the  dty  of  Canterbury  on  the 
6th  and  several  subsequent  days  of  October  last,  may 
[*845]  be  at  *liberty  to  amend  their  return  to  the  said  commis- 
sion, by  adding  thereto  a  certificate  that  they  did,  pre- 
viously to  swearing  or.examining  any  witness  or  witnesses  under 
the  said  commission,  take  the  oath  first  specified  in  the  schedule 
to  the  said  commission  annexed ;  and  that  all  and  every  the 
clerks  and  clerk  employed  in  writing,  transcribing  or  engrossing 
the  depoisitions  of  witnesses  examined  by  virtue  of  the  said  com- 
mission, did,  before  they  or  he  were  permitted  to  act  or  to  be 
present  at  such  examination,  severally  take  the  oath  last  specified 
in  the  said  schedule :  and  that  the  said  commission  and  all  pro- 
ceedings thereunder  *may  be  taken  off  the  file  and  delivered  to 
the  said  commissioners,  or  any  of  them,  for  the  purpose  of  bdng 
so  amended,  and,  when  so  amended,  may  be  filed.** 
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In  support  of  that  motion^  an  affidavit  waa  made  by  one  of 
the  commissioners,  which  stated  that  the  commission  was  duly 
executed  at  Canterbury  on  the  6th  and  several  subsequent  days 
of  October,  1840,  and  that  the  deponent  and  Thomas  Wilkinson, 
Thomas  Thorpe  De  Lasaux  and  Stephen  Plummer  acted  as  com- 
missioners in  the  execution  of  the  said  commission :  that,  before 
any  witness  was  sworn  or  examined  under  the  said  commission, 
the  deponent  and  also  the  said  Thomas  Wilkinson,  Thomas 
Thorpe  De  Lasaux  and  Stephen  Plummer  severally  took  the 
oath  first  specified  in  the  sched^ile  to  the  said  commission  an- 
nexed :  and  that  every  clerk  employed  in  writing,  transcribing 
or  engrossing  the  deposition  of  any  witness  examined  by  virtue 
of  the  said  commission,  did,  previously  to  such  clerk  being  per- 
mitted to  act  as  clerk  or  be  present  at  such  examination,  seve- 
rally take  the  oath  last  specified  in  the  said  schedule. 

*The  motion  was  made  on  the  10th  of  August,  but    [*846] 
was  ordered  to  stand  over,  in  order  that  search  migh 
be  made  for  precedents. 

15^  November, — ^The  motion  was  now  renewed  by  Mr.  Bethdl 
and  Mr.  Hvbback  ;  and  was  opposed  by 

Mr.  Wakefield,  Mr.  Q.  Etcharda,  Mr.  BusaeHl,  and  Mr.  &mt(m. 

The  plaintiffs  counsel  relied  on  the  three  following  cases^  which 
had  been  extracted  from  Beg.  Lib. 


DIXIE  V.  DIXIE. 
BoUs,  ^h  May,  1702. 

Whereas,  upon  the  plaintiff's  humble  petition  preferred  to 
the  right  honorable  the  Master  of  the  Bolls,  the  Ist  instant, 
showing  that,  on  Tuesday  the  6th  day  of  Februaty  last,  a  com- 
mission for  examination  of  witnesses  was  executed,  in  this  cause, 
at  the  house  of  Judith  Mathews,  widow,  in  Market  Boewortb, 
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in  the  coanty  of  Leicester,  wherein  the  defendants  joined  and 
examined  one  witness  and  cross-examined  most  of  ihe  defend- 
ant'8(a)  witnesses,  and  the  commissioners  on  both  sides  signed  and 
certified  the  commission  and  the  interrogatories  and  depositions 
on-both  sid^  and  the  defendant's  commissioners  brought  the 
commisison  up  to  London,  and  delivered  the  same  into  court ; 
that,  upon  opening  the  commission,  it  appeared  that  the  clerk  who 
took  the  depositions,  through  inadvertency,  omitted  to  set  down 
the  day  of  taking  the  depositions  in  the  title  thereof,  and  only 

mentioned  the  same  to  be  taken  at  the  house  of  the  same 
[^347}    Judith  Mathews,  which  being  *not  taken  notice  of  by 

the  commissioners,  the  same  was,  with  that  omission, 
certified  and  returned  into  court ;  wherefore,  and  for  that  it  ap> 
peared,  by  the  certificate  of  the  commissioners  and  affidavit  there- 
to annexed,  that  the  execution  of  the  commission  was  begun  on 
the  day  aforesaid  and  continued  four  days,  it  was  prayed  that 
the  said  mistake  might  be  rectified,  and  the  day  of  the  month 
and  year  of  our  Lord  inserted  therein,  and  the  record  amended 
accordingly ;  which  was  ordered  accordingly,  unless  cause  on 
this  day :  and  the  clerks  in  court  on  both  sides  this  day  attend- 
ing, and  the  defendant's  clerk  in  court  consenting  that  the  said 
mistake  should  be  rectified :  His  lordship,  on  hearing  the  said  pe- 
tition read,  doth  order  that  the  said  mistake  be  rectified  and 
amended,  and  that,  between  the  word  (taken)  and  the  words  (at 
the  bouse  of  Judith  Mathews,  widow,)  in  the  title  of  the  said  de- 
positions, be  inserted  these  words,  viz.  (on  Tuesday  the  5th  day 
of  February,  in  the  18th  year  of  the  reign  of  our  sovereign 
lord  William  the  Third,  by  the  grace  of  God  king  of  England, 
Scotland,  France  and  Ireland,  Defender  of  the  Faith,  &c..  Anno 
Dom.  1801) ;  and  that  the  plaintiffs  six  clerk  do  insert  the  same 
and  amend  the  same  accordingly. — A.  1701,  fol.  271. 

(a)  Plaintiff '8  ««. 
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CHAPMAN  V.  OHAPKAN. 

D^oft  (he  I^trd  Keepv^ 

Upon  motion  this  day  made  unto  this  court>  by  Mr.  Garter^  be- 
ing of  the  plaintiff's  counsel,  in  the  presence  of  Mr.  Brqum^  be- 
ing of  the  defendant's  counsel,  it  was  alleged  that  the  commis- 
sioners for  examination  of  witnesses  in  this  cause  have,  in  the 
commission  by  them  executed,  omitted  the  name  of 
Wflliam  Carpenter,  examined  *as  a  witness  at  the  said  [*848] 
commission,  with  his  place  of  abode  and  age:  that  this 
cause  is  set  down  to  be  heard  before  his  lordship  on  the  4ti;L  day 
of  July  next;  but  the  plaintiff  cannot  be  prepared  fpr  hearing 
on  that  day :  it  was,  therefore,  prayed  that  the  commissioners  for 
examination  of  witnesses  in  this  cause,  may  amend  the  said  de- 
positions by  inserting  the  name,  age,  and  place  of  abode  of  the 
said  William  Carpenter;  and  that  the  caus^  may  be  adjourned 
over  to  be  heard  some  time  after  the  term:  Whereupon,  and 
upon  hearing  of  what  could  be  alleged  on  both  sides :  it  is  or- 
dered that  this  cause  do  stand  adjourned  over  to  be  heard  on  the 
fourth  day  of  causes  after  this  term;  and  that,  in  the  meantime, 
the  said  commissioners  be  at  liberty  to  amend  the  said  commis- 
sion by  adding  the  name,  age,  and  place  of  abode  of  the  said 
William  Carpenter  thereto.— A.  1711,  fol  453. 


WbBT  AMD  OTHERS  O.  TBRBCTRT  AVD  OTHBRS 

B^or€  (he  Lord  CkawxUor, 

Whereas,  by  an  order  of  the  19th  day  of  November  last,  for 
the  reasons  therein  contained,  it  was  ordered  that  the  depositions 
taken  in  this  cause,  on  the  part  of  the  plaintiffii,  at  Bridgewater, 
in  the  county  of  Somerset,  on  the  11th  day  of  September,  1711, 
should  be  discharged,  and  that  the  plaintiff  West,  or  Mr.  Jos. 
Danoey,  the  minister  of  Barton  St.  David's  in  the  said  county,  or 
one  of  them,  should  produce  the  register  books  of*  the  said  pa- 
rjsh  at  the  hearing  of  this  cause,  unless  the  plaintiff  West  and 
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the  said  Dancej,  having  notice  thereof,  should,  at  the  second 
general  seal  after  the  last  term,  show  unto  this  court  good  cause 

to  the  contrary :  Now,  upon  opening  of  the  matter  thw 
[*349]     present  *day  unto  the  right  honorable  the  Lord  Hi^ 

Chancellor  of  Great  Britain,  by  Mr.  AUomeygeneral^  Mr, 
Samud  Pratt,  Mr.  Fortesctie  and  Mr.  Mead,  being  of  the  plaintifls' 
counsel,  who  caine  to  show  cause  against  the  said  order,  in  the 
presence  of  Mr.  Samuel  Hooper,  Sir  Peter  King,  Mr.  Vernon  and 
Mr.  How,  being  of  the  defendants'  counsel :  it  was  alleged  that 
the  said  commission  was  regularly  executed  at  Bridgewater  and 
afterwards  adjourned  to  Shepton  Mallett,  in  the  said  county  of 
Somerset,  where  Abigail  Provis  and  Hester  Hodges  were  duly 
sworn  and  examined  by  virtue  of  the  said  commission  on  such 
adjournment,  the  14th  day  of  September,  as  witnesses  on  the 
plaintifis'  behalf  as  by  the  affidavit  of  the  plaintiffs'  commissioner 
and  the  clerk  who  attended  the  execution  of  the  said  commission 
appeared :  but,  the  commissioners  having  by  mistake  omitted  to 
indorse,  on  the  commission  or  depositions  taken  by  virtue  thereof 
that  the  same  was  adjourned  to  Shepton  Malfett,  the  defendants 
endeavored  to  procure  the  said  Provis  and  Hodges,  who  are  very 
old  women,  to  make  affidavit  that  they  never  were  at  Bridgewa- 
ter in  their  lives,  nor  examined  at  the  said  commission  on  the 
plaintiffs'  behalf,  and  had  procured  affidavits  that  the  said  Pro- 
vis and  Hodges  had  so  declared ;  and,  thereupon,  obtained  the 
said  order  of  the  19th  day  of  November,  for  suppressing  the  said 
depositions:  and  as  to  the  register-book  required  by  the  defend- 
ants to  be  produced,  the  same  (if  any  such  there  be)  was  that 
which  was  kept  in  the  late  great  rebellion,  and  never  was  in  the 
custody  of  the  said  Dancey,  or  ever  seen  by  him,  as  by  iiis  affi- 
davit appeared,  nor  did  the  plaintiff.  West,  nor  his  agent,  Mr. 
Symons,  ever  see  such  book,  or  use  any  endeavors  to  have  the 
same  doncealed,  as  by  their  affidavit  appears.    And,  therefore,  it 

was  prayed  that  the  said  order  of  the  19th  day  of  No- 
[*850]    vember,  inay  be  discharged :  *Whereupon,  and  upon 

hearing  the  defendants'  counsel  and  reading  several  affi- 
davits, and  hearing  what  was  alleged  on  both  sides:  his  lordship 
allowed  the  cause  now  showed ;  and  doth  order  that  the  order 
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of  the  19th  day  of  November  last,  be  discharged,  and  that  the 
plaintifis'  commissioners,  or  either  of  them,  be  at  liberty  to  amend 
the  said  commission  or  depositions  taken  by  virtue  thereof,  by 
indorsing  or  inserting  that  the  said  commission  was  adjourned  to 
Shepton  Mallett.— B.  1713,  fol  97. 


The  counsel,  for  the  defendanta,  said  that  the  objection  on 
which  they  relied,  was  an  objection  to  the  very  essence  of  the 
commission ;  but  the  matters  in  which  the  commissions  in  the 
precedents  produced,  were  allowed  to  be  amended,  were  unim* 
portant :  that  the  latest  of  those  precedents  was  dated  so  long 
ago  as  1718 ;  and  they  referred  to  Campbell  v.  Z?icfe?w.(a) 

The  Vux-ChancdloT  said  that,  in  MackeUnr  v.  MackeRar,  the 
motion  was  to  suppress  the  depositions,  and  that  no  application 
was  made,  in  that  case,  for  leave  to  amend  the  return  to  the  com- 
mission ;  that  it  did  not  follow  that  the  cases  which  had  been  ex- 
tracted from  Beg.  Lib.  were  the  only  instances  in  which  the  court 
had  allowed  the  return  to  a  commission  for  examining  witnesses 
to  be  amended ;  but  that  those  cases  seemed  to  him  to  be  a  suffi- 
cient authority  for  granting  what  was  asked  in  the  present  case; 
that  it  would  be  extremely  harsh  not  to  allow  a  proceeding  to 
be  made  right  in  appearance,  which  the  court  knew,  from  indis- 
putable evidence,  to  be  right  in  fact  and  in  substance;  and,  there- 
fore, he  should  allow  the  return  to  be  amended ;  but  the  plaintifis 
must  pay  the  costs  of  the  application. 

(a)  3  You.  k  GolL  72a 
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[♦361]  ♦Glover  v.  Webber. 

Practice. — Niexi  frimd.'^Infant 

1844:  26th  February. 

Where  the  next  friend  of  an  infant  plaintiff  diei,  the  proper  order  for  the  defendant 
to  obtain,  ie  not  that  the  infant  maj'appoint  a  new  next  friend  within  a  given 
time,  or  that  the  bill  may  be  diamiaeed :  but  that  the  ICaater  may  approve  of 
a  new  next  friend :  and  four  daya^  notioe  of  the  order  most  bo  given  to  the 
plaintiff  *fl  aolioitor. 

The  next  friend  of  the  inlEant  plaiatiffs  in  this  caase  having 
died  before  decree, 

Mr.  RandeU  obtained  an  order,  on  behalf  of  the  defendant^ 
that  the  infants  might  appoint  a  new  next  friend  within  a  given 
time,  or  that  the  bill  might  be  dismissed.  But  the  registrar,  Mr. 
Bedwell,  conceiving  that  the  order,  so  far  as  it  directed  the  bill 
to  be  dismissed,  was  not  warranted  by  the  practice  of  the  court, 
the  motion  was  again  mentioned  on  this  day:  and  Mr.  BandeU 
then  produced  the  following  extracts  from  Beg.  Lib.,  with  which 
Mr.  Bedwell  had  furnished  him. 


Friday,  26A  March,  1742. 


Between  Statanna  Lwi6lp\  an  infant,  by  Jacob  Omen,  her  next 
friend,  deceased,     .....    Plaintiff. 

WUliam  Saxby  and  Sarah  his  wife,  and  Anne  Ludolph, 

•    Defendants.  _ 

Upon  the  defendants,  William  Saxby  and  Sarah  his  wife,  their 
humble  petition,  this  day  preferred  unto  the  right  honorable  the 
Lord  High  Chancdbr,  &c.,  showing,  among  other  things,  that  the 
said  Jacob  Conen,  the  plaintiff's  next  friend,  is  dead,  as  by  affi* 
davit  therein  mentioned  appears :  It  is  ordered  that  it  be  referred 
to  Mr.  Edwards,  the  master,  to  whom  this  cause  stands  referred, 
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within  four  days  after  notice  hereof  to  the  plain tiflfa  clerk  in 
oourt,  to  consider  of  a  proper  person  to  be  prochem  ami 
for  the  plaintifl',  in  the  room  of  the  *said  Jacob  Conen,     [*8o2] 
deceased :  and  that  such  person  as  the  said  master  shall 
approve  oi^  be  the  plaintiflf's  jjrocAein  ami. — ^B.  1741,  fol.  279. 


T/iursday,  22rf  Mardi,  1781. 


Between  the  right  honorable  Mary,  Countess  Dowager  of  Shel- 
bume,  and  John  Hamilton  Fiizmaurice,  an  infant,  bj  the  said 
Countess,  his  grandhiother  and  next  friend,      •        Plaintiffs. 

Mcraugh^  Earl  of  Inchiguin,  and  others,         •        •    Defendants. 

Upon  the  humble  petition  of  the  defendant,  the  Earl  of  Inchi- 
quin,  this  day  preferred  to  the  right  honorable  the  Master  of  the 
Bolls,  setting  forth  (among  other  things,)  that  the  plaintiffs  ex- 
hibited their  bill  in  this  court  against  the  petitioner  and  others, 
to  which  bill  the  petitioner  hath  put  in  his  answer,  and  obtained 
an  order  to  examine  a  witness  de  bene  esse:  That  the  said  plain* 
tiff,  the  Countess  Dowager  of  Shelburne,  the  prochein  ami  of  the 
plaintiff,  the  infant,  being  dead,  the  petitioner  is  advised  that  ob- 
jection may  be  taken  to  the  regularity  of  such  examination : 
That  the  petitioner  hath  applied  to  the  plaiu  tiff's  ckrk  in  court, 
requesting  that  a  new  proc/iein  ami  may  be  appointed  in  the  room 
of  the  said  Countess  Dowager  of  Shelburne,  but  says  he  has  no 
instructions,  although  he  has  applied  to  the  said  infant's  solicitor 
for  that  jAirpose :  It  is  thereupon  ordered  that  it  be  referred  to 
Mr.  Eames,  one  of  the  Masters  of  tliis  court,  within  lour  days 
after  notice  hereof  to  the  plaintiff's  clerk  in  court,  to  approve  of 
a  proper  person  to  be  proclicin  ami  for  the  plaintiff,  the  infant,  in 
this  cause,  in  the  room  of  the  said  Countess  Dowager 
of  Shelburne ;  and  that  such  person  as  the  ♦said  Master  [*858] 
shall  so  approve  of,  be  the  plaintiff's jproc/ieiVi  ami;  and 
that  the  plaintiff's  bill  be  amended  by  inserting  the  name  of  the 
person  who  shall  be  so  approved  of  by  the  said  master  as  the 
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flsdntiS^a  prockein  ami,  instead  of  the  name  of  the  plaintiff's  said 
late  prochein  am\  now  dead ;  and  her€K>f  notice  is  to  be  givea 
forthwith.(a)— A.  1780,  fol.  157. 


The  Vice-Chancellob  : — ^The  order  ought  to  be  made  ac- 
cording to  what  has  been  done  before.  I  shall  follow  the  case 
of  Lfudolph  V.  Saxby  as  nearly  as  may  be. 

Befer  it  to  the  master  to  approve  of  a  new  next  friend,  and 
give  the  plaintiff's  solicitor  four  days'  notice  of  the  order  now 
made.(J) 


[♦864]    *Gbipfiths  v.   Gale.— jEk  Tparte  James  Jones,  the 
Administrator  of  Stephen  Jones. 

Appointment — Lapse, — Gomtruction. — New  WiUAci^  7  W.  4^ 
and  1  VicL  c.  26. 
1844:  llthKarbh. 
The  enactment  in  the  New  Will  Act,  that  a  bequest  to  a  child  of  the  testator  who 

dies  in  the  testator's  lifetime,  Jeaving  Issae  living  at  the  testator's  death,  shall  not 

lapse,  does  not  apply  to  a  testamentary  appointment 

A  SHORT  report  of  this  case,  as  it  came  on  to  be  heard  on  the 
23d  of  February  last,  is  given  anto^  p.  327.  In  pursuance  of  the 
permission  then  given,  the  case  was  again  argued  on  this  day ; 
and,  as  it  raised  a  question  of  considerable  importance,  it  has 
been  deemed  advisable  to  give  a  fuller  statement  of  the  &ct8  than 
the  former  report  contain& 

(a)  See  also  Lancaater  v.  Thondon^  Amh.  398,  in  which  lAkdoijph  v.  &ix6y  mA 
Lady  Shdburne  t.  Lord  Inchiqmn^  are  referred  to. 

(b)  See  Bracy  v.  Sandiford,  3  Madd.  468.  If  the  next  friend  of  a  marriad  taomm 
dies,  the  court  will  order  her  to  appoint  a  new  next  IHend  within  a  certain  time^ 
or  the  UU  to  be  diamiased.    Boarlee  t.  Mssriee,  I  Sim.  A  Sto.  100. 
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By  an  indenture  dated  the  26th  of  July,  1794,  being  the  set- 
tlement made  in  consideration  of  the  marriage  which  had  been 
8olemni7,ed  between  Mary  Moffatt  Walbancke  and  John  Jones, 
the  sum  of  2,0001  stock,  the  lady's  property,  was  assigned  to 
trustees,  in  trust  for  her  separate  use  for  her  life ;  and,  after  her 
decease,  in  trust  for  John  Jones  for  his  life ;  and,  after  the  de« 
cease  of  the  survivor  of  them,  in  case  there  should  be  only  one 
child  or  two  or  more  children  of  the  body  of  Mary  Moflfatt  Jones, 
in  trust  to  transfer  the  stock  to  the  same  one  only  child,  or  unto 
and  amongst  all  and  every  or  such  one  or  more  of  the  same  chil- 
drcn,  at  such  age  or  ages,  and  in  such  parts,  manner  and  form 
as  John  Jones  and  Mary  Moffatt  his  wife,  at  any  time  or  times 
during  their  joint  lives,  by  any  deed  or  deeds,  to  be  by  both  of 
them  sealed  and  delivered  in  the  presence  of  two  or  more  credi- 
ble witnesses,  should  direct  or  appoint ;  and,  in  default  of  such 
joint  direction  or  appointment,  then  as  Mary  Moffatt  Jones,  in 
case  she  should  survive  John  Jones,  should,  at  any  time 
or  times  after  his  death,  *notwithstanding  acy  future  [*865J 
coverture,  by  any  deed  or  deeds,  writing  or  writings 
with  or  without  power  of  revocation,  to  be  by  her  executed  as 
aforesaid,  or  by  her  last  will  and  testament  in  writing,  or  by  any 
writing  purporting  to  be  or  in  the  nature  of  her  last  will  and 
testament  or  a  codicil  or  codicils,  to  be  by  her  signed  and  pub- 
lished in  the  presence  of  the  like  number  of  witnesses,  should 
direct  or  appoint :  and,  in  default  of  and  subject  to  such  direction 
and  appointment,  unto  all  and  every  the  child  and  children  of 
Mary  Moffatt  Jones  lawfully  begotten  or  to  be  begotten,  to  be 
equally  divided  between  or  amongst  them,  if  more  than  one,  and, 
if  there  should  be  but  one  such  child,  then  the  whole  to  such  one 
child,  to  be  vesied  interest  in  a  son  or  sons  on  attaining  21,  and 
in  a  daughter  or  daughters  on  attaining  that  age  or  previous 
marriage,  with  benefit  of  survivorship  between  such  children  if 
any  or  either  of  them  should  die  without  attaining  a  vested  in- 
terest 

There  was  issue  of  the  marriage  four  children,  William,  Sle» 
pben,  James  and  John*    William  died  intestate  in  Joly,  1888, 
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and  his  brother  John  took  out  administration  to  him.    John 
JoneS)  the  father,  died  in  January,  1880. 

By  a  deed*poIl  dated  the  6th  of  Aagust,  1889,  Mary  Mo&tt 
Jones,  in  exercise  of  the  power  reserved  to  her  by  the  settlement, 
directed  one^third  of  the  2,000iL  stock  to  be  transferred,  immedi- 
ately afler  her  decease,  to  James  Jones. 

She  made  her  will  on  .the  same  day,  and  thereby,  after  ap- 
pointing-her  sons,  John,  Stephen  and  James  her  executors,  and 
afler  reciting  the  settlement  and  the  appointment  which 
[*268]  she  had  made,  of  one-third  of  the  *8tock,  in  favor  of 
James,  she,  in  exercise  of  the  power  reserved  to  her  by 
the  settlement,  appointed  the  remainder  of  the  stock  to  John  and 
Stephen,  in  equal  shares,  as  tenants  in  oontmon,  their  executors, 
&C. :  and,  subject  to  the  payment  of  her  debts  and  funeral  and 
testamentary  expenses,  she  gave  all  the  real  estate  which  she 
then  was,  or,  at  the  time  of  her  death,  might  be  seised  of,  or  en- 
titled to  for  any  estate  or  interest  whatsoever,  and  also  all  her 
personal  estate  and  effects  whatsoever  and  wheresoever,  to  John, 
Stephen  and  James  in  equal  shares  as  tenants  in  common,  and  to 
there  respective  heirs,  executors,  &c. 

Stephen  Jones  died  in  October,  1848,  intestate  and  a  widower, 
leaving  six  infant  children,  all  of  whom  were  still  living;  and 
administration  to  his  estate,  during  their  minorities,  was  granted 
to  James  Jones.  Mary  Moffatt  Jones  survived  Stephen^  and  died 
on  the  14th  of  October,  1848. 

Mr.  BetheU^  in  support  of  the  petition  which  was  presented  by 
James  Jones,  who  claimed  to  be  entitled,  as  administrator  to  his 
brother  Stephen,  to  the  one-third  of  the  2,00(M1  stock  appointed 
to  Stephen,  said  that  the  will  was  made  by  Mary  Moffatt  Jones 
when  she  was  discoverte,  and  that  it  contained  not  only  an  ap- 
pointment of  the  property  over  which  she  had  a  power  of  ap- 
pointment under  the  settlement,  but  also  a  disposition  of  property 
of  > which  she  was  the  owner;  and^  therefore^  it  was  a  will  in  the 
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proper  sense  of  the  word,  and  not  a  testamentary  writing  in  ^e 
nature  of  a  will.  He  then  referred  to  the  1st,  8tb,  10th,  18tb, 
25tli,  27th,  and  28th  sections  of  the  late  Will  Act,  and  to  the 
observation  on  the  last-mentioned  section,  in  page  89  of  H,  Sug- 
deii's  Essay  on  the  Law  of  Wills  as  altered  by  that  Act., 
•namely,  that  that  section  applied  to  gifts  by  will  under  [*857] 
powers.  He  added  that  it  appeared,  from  all  the  sections 
to  which  he  had  referred,  and  more  especially  from  the  27th  and 
28tb,  that  the  words  ^'  devised  or  bequeathed"  in  the  88d  section, 
were  intended  to  apply  to  devises  or  bequests  made  in  exercise 
of  powers  of  appointment  as  well  as  to  the  devises  or  bequests 
properly  so  called. 

Mr.  Simims^  for  John  Jones,  the  son,  said  that  it  was  apparent, 
frohi  the  words  "devise,  bequest  and  lapse,"  which  were  used  in 
the  88d  section  of  the  Act,  and  from  the  report  of  the  Beal 
Property  and  Ecclesiastical  Commissioners,(a^  that  that  section  ap« 
plied  only  to  devises  or  bequests  of  property  of  which  the  testator 
or  testatrix  was  the  owner,  and  not  to  devises  or  bequests  of 
property  over  which  she  or  he  bad  only  a  power  of  appointment 
He  referred  also  to  the  observations  made  on  the  82d  and  88d 
sections  of  the  Act,  in  H.  Sugden's  Essay,  pages  111,  ei  seq, :  and 
added  that,  as  Stephen  Jones  had  died  in  his  mother's  lifetime,  the 
appointment  which  she  had  made  by  her  will  in  his  favor,  had  be* 
come  ineffectual ;  and,  consequently,  the  share  of  the  stock  which 
he  would  have  been  entitled  to  if  he  had  survived  his  mother, 
had  become  divisible,  under  the  trust  declared,  by  the  settlement, 
in  default  of  appointment,  between  John  and  James  Jones  in  their 
own  rights  and  aathe  personal  representatives  of  their  deceased 
brothers  William  and  Stephen  respectively. 

Ths  Yice-Chancellor  : — My  opinion  is  against  the  propo- 
sition which  Mr.  Bethell  has  contended  for. 

^he  legislature,  when  it  passed  the  Act  in  question,  [*868] 
meant  to  interfere  in  the  case  of  a  person  disposing  of 

(a)  See  VL  Bugden'tBeMf,  Appendix,  pp^  186,'»0,  ^Sl,  ttS,  S»,  andrttf. 
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his  own  property,  and  also  in  the  case  of  a  person  disposing  of 
property  over  which  he  had  a  power  of  appointment;  but,  in  the 
latter  case,  so  far  only  as  the  form  of  executing  the  power  was 
concerned.  It  might  bo  very,  reasonable  to  say  that^  when  a 
testator  devised  or  bequeathed  property  to  a  child  absolatelyi 
and  that  child  died  in  the  lifetime  of  the  testator,  the  devise  or 
bequest  should  not  lapse.  But  it  is  a  totally  different  case,  where 
a  power  of  appointment  is  given,  and,  in  default  of  appointment, 
the  property  is  limited  to  specified  objects.  In  that  case  the 
donee  of  the  power  has  no  estate  to  give,  and  has  no  control  or 
dominion  over  the  property  except  in  the  way  directed  by  the 
donor  of  the  power 

There  are  no  words  in  the  statute,  which  show  that  wills  made 
in  execution  of  powers  of  appointment^  are  to  be  put  on  the 
same  footing  as  the  wills  of  those  who  have  complete  control  and 
dominion  over  the  property  which  is  the  subject  of  their  dispo- 
sition. If  the  section  of  the  Act  which  has  been  particularly  re- 
lied on,  is  looked  at,  it  will  be  found  to  contain  words  which  are 
sufficient  to  show  that  the  operation  of  that  section  was  meant  to 
be  restricted  to  the  property  of  persons  who,  in  the  character  of 
testators,  had  the  property  to  give.  That  section  enacts  that^ 
where  any  person,  being  a  child  or  other  issue  of  the  testator,  to 
whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed 
for  any  estate  or  interest  not  determinable  at  or  before  the  death 
of  such  person,  shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  such  issue  of  such  person  shall  be  living  at  the 
time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 

lapse,  but  shall  take  effect  as  if  the  death  of  such  per- 
[^869]    son  had  happened  immediately  *after  the  death  of  the 

testator,  unless  a  contrary  intention  shall  appear  by  the 
will  The  first  section  of  the  Act,  which  also  has  been  much  re- 
lied on,  enacts  that,  in  construing  the  Act^  the  word  '*  will,*' shall 
extend  to  a  testament,  and  to  a  6odicil,  and  to  an  appointment 
by  will  or  by  writing  in  the  nature  of  a  will  in  'exercise  of  a 
power.  There  the  meaning  of  the  word  "  will/'  not  of  the 
wordfl^  *'  devise  or  beqaeath|"  is  expounded.    Those  words  and 
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the  word,  ''  lapse/'  which  also  is  used  in  the  SSd  section,  are  to- 
tally inapplicable  to  an  appointment  by  deed  or  will ;  for,  where 
property  is  disposed  of  by  virtue  of  a  power,  there  is  no  lapse  ; 
the  property  goes  over  to  specified  objects,  not  by  virtue  of  the 
intention  of  the  donee  of  the  power,  wh6  has  no  control  over  the 
property,  but  by  virtue  of  the  previous  directions  of  the  donor. 
The  term  "  lapse,''  shows  that  the  legislature  was  speaking  of  a 
thing  that  might  lapse ;  it  shows  that  the  legislature  was  speak- 
ing of  devises  and  bequests,  properly  so  called ;  that  is,  of  dispo- 
sitions of  property  of  which  the  testator  was  owner. 

It  is  much  ^  strong  to  say  that  the  legislature  intended  to 
oontrol  the  disposition  of  property  made  by  persons  long  since 
deceased,  when  the  Act  itself  contains  an  express  provision  that 
It  shall  not  extend  to  any  will  made  before  the  1st  day  of  Janu-  . 
ary,  1838,  unless  the  will  shall  have  been  re^xecuted,  re-publish- 
ed or  revived  after  that  day  .(a)  If  I  were  to  put  that  interpre* 
tation  on  th^  act  which  Mr.  BeAell  has  contended  for,  I  should 
not  only  violate  that  express  provision,  but  also,  as  I  before  ob- 
served, disappoint  the  dispositions  made  of  their  property  by  per- 
sons long  since  deceased, 

*0n  these  grounds,  my  opinion  is  that  the  legisli^    [*860] 
ture,  when  it  passed  the  act  in  question,  did  not  intend 
to  interfere  with  powers  of  appointment  furtb^r  than  by  saying 
that  the  execution  of  them  in  a  given  form,  should  be  deemed  a 
sufficient  execution. 

Before  the  act  was  passed,  it  was  sent  to  me  in  draft,  and  I 
made  certain  alterations  in  it ;  but  I  have  not  the  slightest  im- 
pression that  what  is  now  contended  for,  was  meant  to  be  com- 
prehended in  the  88d  section ;  and  I  am  morally  sure  that,  if 
it  had  been,  I  should  have  recollected  it  and  have  altered  the 
language  of  the  88d  section. 

At  the  same  time,  if  the  petitioner  wiabaa  to  takea  case  for  the 
opinion  of  a  court  of  law,  I  will  permit  him  to  do  so.(6)        « 

Vol.  Xn  20 
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[♦861]  *WiLSON  r.  JoKsa 

Chmtruetion. — New  Orders  of  August^  1S41. — D^sndant, — 

Answer, 
1843 :  8th  Dea 

Although  a  defeodaht's  name  ia  omitted  in  the  note  at  the  foot  of  the  bil^  he  moit 
put  in  an  answer,  though  it  be  a  mere  formal  ooe. 

MonoN  to  discharge  an  attachment  which  had  issued  against 
one  of  the  defendants  for  want  of  answer,  on  the  ground  that 
his  name  was  omitted  in  the  note  at  the  foot  of  the  bill.(a)  His 
name,  however,  was  inserted  in  the  clause  commencing :  *'  To  the 
end,  therefore,"  and  also  in  the  prayer  of  process;  and  he  had ' 
been  served  with  a  subpoena  to  appear  and  answer 

Mr.  Terrell,  in  support  of  the  motion,  relied  on  t]^e  16th  Order 
of  Augusti  1841,  which  provides  that  a  defendant  shall  not  be 
bound  to  answer  any  statement  or  charge  in  the  bill,  unless  spe- 
cially  and  particularly  interrogated  thereto ;  and  that  a  defend- 
ant  shall  not  be  bound  to  answer  any  interrogatory  in  the  bill, 
except  those  interrogatories  which  such  defendant  is  required  to 
answer.  He  also  contended  that  the  plaintiff  on^h't  to  have 
served  the  defendant  with  a  copy  of  the  bill,  under  the  28d  Or- 
der  of  August^  184:1. 

Mr.  Jfylne^  for  the  plaintiff. 

Thb  Yige-Chancsllob  :— The  2Sd  Order  affords  an  inference 
which  is  against  rather  than  in  fistvor  of  the  motion ;  for  it  gives 
the  plaintiff  an  option  whether  he  will  or  will  not  require  an  an- 
swer from  a  defendant  against  whom  no  direct  relief  is  prayed. 
Now,  here  the  plaintiff  has  exercised  that  option  by  requiring 
the  defendanti  on  whose  behalf  the  motion  is  madei  to  answer 
the  bill 

>      *    (a)  8ee  Itth  Order  of  SSth  Ai^iul^  1841. 
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*The  Idth  Order  says  that  a  defendant,  shall  not  be  [*862] 
bound  to  answer  any  of  the  interrogatories  in  the  bill, 
except  those  which  he  is  specially  required  to  answer :  but  it 
does  not  exempt  him  from  the  necessity  of  putting  in  an  answer. 
If  the  plaintiff  does  not  choose  to  ask  him  to  answer  anything 
specially,  he  may  put  in  an  answer  without  answering  specially. 
He  must,  however,  put  on  the  record  that  which,  in  form  at  leasts 
is  an  answer. 


Mawhood  v.  Labouchbbs. 


Nino  Orders  of  AugiL8tf  1841.— jRroclibc. 

1844:  ISthllaroh.  % 

Under  the  24th  Order  of  August  1841,  the  oourt  win  allow  the  plaintiff  to  enter  m 
memorandum  of  tervloe  of  a  copy  of  the  bill,  without  an  affldavil  ttadBg  the 
nature  of  the  suit  and  that  no  direct  relief  is  sought  against  the  defendant  who 
has  been  serred. 

Mb.  E.  Montagu,  for  the  plaintiff,  moved,  under  the  24ih 
General  Order  of  August^  1841,  for  leave  to  enter  a  memoran- 
dum of  service  of  a  copy  of  the  bill  on  one  of  the  defendants. 
He  stated  that  he  was  not  furnished  with  an  affidavit  disclosing 
the  nature  of  the  suit  or  showing  that  no  account,  payment^  con- 
Teyance  or  other  direct  relief  was  sought  against  the  defendants: 
and  he  called  the  attention  of  the  court  to  Haigh  v.  Dixon.{a) 

Thb  Yioi^^hancbllob: — ^I  am  of  opinion  that  there  is  no 
necessity  for  such  an  affidavit  Every  oourt  is  presumed  to  know 
the  contents  of  its  own  records;  and  an  affidavit  on  the  subject 
is  not  evidence. 

Order  madai 

(•)  lToan.ftCoILK.ai80;  see  ilto  JDM^  v.  iVMii;  6  Beav.  101 
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f*S68]  ♦EvBKKPT  V.  Pbythkbgch. 

ChniempU — Scandal — De/endanL^  Ptactioe. — Impertinencs. 
1841:  11th  Nov. 

A  defeiidaDt,nboiigh  be  is  in  contempt  for  want  of  .answer,  may  exoept  to  the  bill 
for  scandal  hot  xiot  for  impertinence. 


Scandal, 

1841:  18th  Dea 

A  creditor  filed  a  bUl  against  the  debtor's  executor,  stating,  firsts  that  the  defend- 
ant was  a  person  of  bad  character,  of  drunken  habits  and  violent  behavior,  and 
then  adducing  instances  in  support  of  that  statement;  and  praying  that  the 
assets  might  be  administered  under  the  dii^BCtion  of  the  court,  and  for  an  iiguno- 
tion  and  receiver.  Held,  that  the  general  statement  and  the  instances,  were 
relevant  to  the  relief  asked,  and  Ch«rlbre  were  not  scandalous. 

Thb  defendant,  after  an  attachment  had  iasued  against  bim  for 
want  of  anawer,  filed  exceptions,  to  the  bill,  for  acuidal  and  im« 
pertinence ;  and  afterwurds  obtained  an  order,  as  of  coarse,  re- 
ferring the  bill  and  exceptions  to  the  master.  All  the  exceptions, 
except  the  ninth,  were  for  scandal  and  impertinence :  the  ninth 
was  for  impertinence  only.(a) 

Mr.  Qirdlestom  and  Mr.  Barber^  for  the  plaintiff,  now  moved 
that  the  exceptions  might  be  taken  off  the  file  and  the  order  be 
dischaxged,  for  irregularity,  on  the  ground  that  the  defendant, 
when  he  filed  the  exceptions  and  obtained  the  order,  was  in  con- 
tempt,  and,  therefore,  could  not  be  an  acting  party  in  the  cause, 
except  for  the  purpose  of  clearing  his  contempt.  Hovxurd  v. 
Neimnanjlp)  Beavan  v.  Waierhou8e.{c) 

Mr.  BomiUy,  for  the  defendant^  said  that  there  were  many  ex- 
oeptioss  to  Ifae  rule  that  a  party  in  contempt  could  not  be  heard 

(a)  It  is  aoaroely  neoeasaij  to  meDtion  that  the  oourt  coosiders  matter  that  is 
scandalous,  to  be  impertinent  also. 

Q)  1 110U07,  aai. 

(c)  9  BeftT.  Sa 
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except  for  the  purpose  of  clearing  his  oontempt :    King  v.  Bry- 
anJ^cCj  Wilson  v.  BaUs^ip) :  that  a  bill,  answer,  or  other  proceed- 
ing in  a  caose,  might  be  referred  for  scandal  at  any 
time :    Fenhoulet  v.  *Pasaavant,{c)   Anon.^{d)  Ex  parte    [*864] 
Shnpson^i^  Nedby  v.  N^y^{f)  Anon.{g) 

0 

The  Vicb-Chanoellor: — The  Anon,  case  in  5  Ves.  is  a 
direct  authority  that  a  defendant,  although  he  has  taken  out  an 
order  for  time  to  antiwer,  may  refer  the  bill  for  scandal :  and  the 
question  is  whether,  so  far  as  the  present  question  is  concerned, 
there  is  any  substantial  distinction  between  a  party's  having  taken 
out  an  order  for  time  to  answer  (whereby  he  submits  to  answer,) 
and  a  party's  being  in  contempt  for  want  of  answer. 

Notwithstanding  Lord  Bacon's  48th  Order  says :  "  They  that 
are  in  contempt,  especially  so  far  as  a  proclamation  of  rebeUion, 
are  not  to  be  here  (heard  qu.)  neither  in  that  suit  nor  any  other, 
except  the  court,  of  special  grace,  suspend  the  contempt; "  yet 
Lord  Cottenham,  C,  in  Bates  v.  Wikon^  mentions  cases  in  which 
a  party,  though  in  contempt,  was  ehtitled  to  be  heard. 

Until  the  reference  for  scandal  is  disposed  of,  the  defendant  can- 
not tell  what  he  ought  to  answer;  and,  in  my  opinion,  although 
he  is  in  contempt,  he  has  a  right  to  call  upon  the  court  to  tell 
him  what  it  is  tliat  he  is  bound  to  answer. 

I  think,  therefore,  that,  upon  the  principle  of  the  Anon,  case 
in  5th  Yes.,  the  defendant,  in  this  case,  is  entitled  to  proceed  with 
the  reference  so  far  as  scandal'is  concerned ;  that  is  to 
say,  he  is  entitled  to  go  on  with  *all  the  exceptions  ex-    [*866] 
cept  the  ninth.  .  That  exception  is  for  impertinence 
only:  the  other  exceptions  are  for  scandal  and  impertinence; 

(a)  3  KyL  «  Graift  19L  (e)  16  Yes.  476. 

(5)  Ibid.  197.  (/)  Ante,  ToL  Till  p.  834. 

(e)  3  Yez.  23.  ^  ft  Yas.  60«. 

(d)  Ibid.  63L 
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whatever  is  scandalous  beinpc  impertinent  also.  But^  as  there  is 
some  degree  of  authority  for  the  application,  I  cannot  giye  the 
defendant  the  costs  of  it 


The  bill  was  filed  by  creditors  of  a  testator  against  the  de- 
fendant Prythergch  and  his  wife,  (the  latter  being  th6  executrix 
of  the  will,)  stating  that  the  testator's  personal  estate  was  insuffi- 
cient or  barely  sufficient  to  pay  his  funeral  and  testamentary 
expepses  and  debts ;  and  that  the  defendants  were  persons  of 
bad  character,  of  drunken  habits,  violent  and  disorderly  in  their 
conduct,  and  in  a  state  of  great  poverty.  The  bill  then  pro- 
ceeded to  state  various  particulars  in  support  of  the  above  gen- 
eral allegation  respecting  the  character,  conduct  and  circumstan* 
ces  of  the  defendants  ;  such  as  that  they  were  frequently  drunk 
five  tiroes  in  a  week ;  that  they  often  quarrelled  with  each  other ; 
that  they  had  surreptitiously  left  a  house  which  they  rented  at  a 
small  weekly  sum,  leaving  16^.  of  the  rent  unpaid ;  that  the  hus- 
band went  about  very  shabbily  dressed,  with  his  clothes  torn, 
and  with  holes  in  his  shoes ;  that  he  frequently  pawned  his  own 
and  his  wife's  clothes ;  and  that  he  had  expressed  himself  will- 
ing to  perjure  himself  if  he  could  get  anything  by  it,  &o,,  &c 
The  bill  prayed  for  an  account^  and  for  the  administration  of 
the  testator's  estate,  and  for  an  injunction  to  restrain  the  defend- 
ants from  collecting  the  assets,  and  for  a  receiver 

The  bill,  as  is  stated  in  the  preceding  part  of  this  report^  was 
excepted  to  for  scandal  and  impertinence :  and,  the  Mas- 
[*866]     ter  having  allowed  all  the  exceptions,  *except  those 
which  related  to  the  above  general  allegation,  the  plain- 
tiffs excepted  to  his  report 

Mr.  Otrdkstone  and  Mr.  Barier^  in  support  of  the  exceptions 
to  the  report^  contended  that  all  the  allegations  in  the  bill  res- 
pecting the  character,  conduct  and  circumstances  of  the  defend- 
ants, were  relevant  to  the  relief  prayed ;  as  they  tended  to  show 
that  the  defendants  were  not  fit  to  be  trusted  with  the  testator's 
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property:  that  the  case  of  a  creditor  was  differeat  fix>m  that  of 
a  legatee;  for  the  latter  was  a  mere  volunteer,  and,  therefore, 
there  was  aome  reason  for  sajing  that  he  was  not  entitled  to 
complain  of  the  person  to  whom  the  testator  had  thought  pro- 
per to  entrust  his  property :  that^  as  the  Master  had  considered 
the  general  allegation  not  to  be  scandalous,  he  ought  to  have 
come  to  the  same  conclusion  with  regard  to  the  particular  alle- 
gations respecting  the  character,  conduct,  and  habits  of  the  de* 
fendants ;  for  the  principle  that  was  applicable  to  the  former, 
was  equally  applicable  to  the  latter. 

Mr.  (?.  Bicharda  and  Mr.  BamSly  said  that  no  one  had  ever 
heard  of  notoriety  of  bad  character  (that  is,  what  the  neighbors 
thought  of  an  individual)  being  proved  either  at  law  or  in  equity ; 
that,  when  an  executor  applied  for  probate  of  a  will,  the  Eccle- 
siastical Court  never  inquired  into  the  moral  character  of  the 
party  making  the  application :  that  it  was  sufficient  that  the  tes- 
tator had  thought  proper  to  entrust  that  individual  with  the  ad- 
ministration of  his  property ;  and  that  a  person  might  be  hon- 
esty though  he  was  poor  and  shabbily  dressed. 

The  Yiob-Chancbllob:— I  am  under  the  necessity  of  differ* 
ing  from  the  Master. 

*I  think  that  it  is  a  most  delicate  part  of' the  juris-  [*867] 
diction  of  this  court  to  determine  how  strong  a  plain- 
tiff is  At  liberty  to  make  his  case.  He  frames  it  as  he  pleases, 
and  states  a  number  of  circumstances  in  support  of  it :  but  I 
am  not  aware  that  the  court  has  ever  abridged  him  of  his  right 
to  state  as  much  as  he  thinks  fit,  merely  because  some  of  those 
circumstances  might  have  been  sufficient 

In  the  case  of  iforrice  v.  SdUaburyj  which  occupied  the  court 
the  greater  part  of  a  fortnight  during  the  last  term,  a  party  was 
sought  to  be  charged  with  certain  sums  of  money  which  it  was 
alleged  that,  but  for  his  wilful  default,  he  might  have  received :  . 
and,  in  order  to  get  a  decree  under  which  the  defendant  might 


818  OASES  IN  CHANCBRT. 

STerett  T.  Ftylher^Bh. 

be  so  charged,  the  plaintiff  entered  into  a  great  number  <^  m- 
stances  of  default,  where  one  or  two  instances  would  hare  been 
sufficient  for  the  purpose.  But  I  considered  that  it  was  not  &• 
duty  of  a  judge  to  limit  the  number  of  instances  which  a  plaio- 
trff  may  think  proper  to  adduce  for  the  purpose  of  supporting 
kis  case :  and,  therefore,  I  heard  the  whole  throughout 

Now,  here  the  bill  is  filed  to  have  such  a  proper  administra* 
tion  of  the  testator's  estate  as  will  enable  the  plaintifts  and  the 
other  creditors,  to  obtain  payment  of  their  debts.  And,  in  or- 
der to  show  that  this  is  a  proper  case  for  the  court  to  grant  an 
injunction  and  a  receiver,  the  plaintiff,  first  of  all,  state,  in  a 
general  way,  that  the  executrix  and  her  husband  are  persons  of 
bad  character,  drunken  habits  and  great  poverty :  and  then,  in 
order  to  support  that  general  charge,  d  great  number  of  particu- 
lars are  detailed  which  tend  to  show  their  poverty,  drunkenness 

and  outrageous  conduct.  A  plaintiff,  as  I  said  before, 
[*868]    has  a  right  to  make  his  case  as  ^strong  as  he  can :  and, 

when  there  is  a  question  about  the  administration  of 
assets,  it  is  surely  of  importance  to  make  out  that  the  person 
who  has  the  power  over  and  the  sole  management  of  them,  is  a 
person  of  violent  conduct  and  drilnken  habits.  His  duty  is  to 
collect  the  assets  and  to  pay  the  debts ;  and,  where  peaceful  con- 
duct is  so  indispensable,  it  is  immaterial  for  a  plaintiff,  who  is 
seeking  for  an  injunction  and  a  receiver,  to  enter  into  instances 
of  violent  conduct :  and  it  is  obvious  that  the  assets  cannot  be 
safe  in  the  hands  of  a  person  who  is  in  the  habit  of  being  drunk. 
The  plaintiffs  have  obtained  an  injunction  on  affidavits  verifying 
the  allegations  in  the  bill ;  and,  when  the  cause  comes  on  to  be 
heard,  the  court  must  determine  whether  that  injunction  ought 
to  be  continued  or  not ;  and,  if  those  charges  which  have  been 
deposed  to  on  an  interlocutory  proceeding,  are  proved  at  the 
hearing,  the  court  will  continue  the  injunction  and  the  receiver. 
Therefore  it  is  necessary,  with  a  view  to  the  decree,  that  the 
matters  objected  to  should  be  stated.  So  that,  on  the  whole,  I 
am  of  opinion  that  the  Master  has  erred  in  allowing  any  of  the 
exceptions  for  scandal  and  impertinence. 
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It  is  mngnlar  that  the  Master  should  have  oyerruled  the  en^* 
oeptioDs  so  far  as  they  relate  to  the  general  charge,  aad  yet  have 
aHowed  them  so  far  as  they  relate  to  the  particular  instances 
which  are  adduced  in  support  of  that  general  charge.  The  gen- 
eral charge  of  bad  character,  is  not  a  charge  of  general  bad 
character,  but  of  bad  character  in  respect  of  drunkenness  and 
violent  behavior. 


*Brti>ges  and  another  v,  Bbanfill  and  others. — ^Bryd-  [*S69]' 
G£S  and  another  t;.  Brtdojbs  and  others. 

Fraud. — Partners  {Itahiliti/  of) — Solicitors. 

1842 :  Febroary,  March,  and  16th  April 

A  tenant  for  life  of  settled  estates,  obtained  an  Act  of  ParliameBt  for  selling  the 
estates  and  investing  the  proceeds,  under  the  direction  of  the  ooort,  in  the  piv* 
chase  of  other  lands  to  be  settled  to  the  same  otes.  After  the  estates  had  bsea 
sold  and  the  money  paid  into  court,  the  tenant  for  life  fraudulentlj  obtained  an 
order,  under  which  part  of  the  monej  was  paid  out  to  bim.  Messrs.  B.,  Q.  and 
C,  solicitors  and  co-partners,  acted  as  the  solicitors  of  the  tenant  for  life,  in  ol^ 
taining  the  orders  and  in  every  other  proceeding  under  the  Act  B.  was  awaie 
of  the  fraud ;  but  G.  and  C.  were  wholly  ignorant  of  it  Held,  nevertheless,  in  a 
suit  instituted  by  the  rsmaiader-man  after  the  death  of  the  tenant  for  life,  that 
G.  and  C.  as  well  as  B.,  and  the  estate  of  the  tenant  for  life,  and  all  the  other 
parties  to  the  transaction,  were  jointly  and  severally  liable  to  make  good  the 
money. 

A  Motion  in  the  above  causes,  is  reported  aa(e^  p.  384. 

The  causes  now  came  on  to  be  heard.  The  pleadings  and  de- 
positions were  very  voluminous,  and  the  arguments  of  counsel 
occupied  several  days :  but,  as  the  only  important  question  of 
law  that  arose,  was  as  to  the  liabilty  of  the  defendants  Grane 
and  Cooper,  the  following  report  is  confined  to  that  question. 

Thomas  Barrett,  Esq.,  died  in  1803,  having  devised  his  estates 
in  Kent,  upon  trusts  under  which  CSolonel  Brydges  Barrett,  and 
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the  plaintiff  John  W.  E.  Brydges,  the  first  and  second  sons  of 
Sir  Samuel  Sgerton  Brydges,  hart,  became  sucoeesively  tenants 
for  life,  and  the  defendant  Mrs.  Holmes,  the  widow  of  Colonel 
Holmes,  the  late  Mrs.  Quillinan,  the  wife  of  the  defendant  Ed- 
ward  Quillinan,  and  the  defendant  Mr&  Swann,  the  wife  of  th^ 
plaintiff  F.  D  Swann,  three  of  Sir  S.  K  Brydges'  daughters,  be- 
came tenants  in  common  in  tail  in  remainder  of  the  es- 
[*870]  tates.  In  June,  1822,  Colonel  *Barrett  obtained  an  Act 
of  Parliament  for  selling  the  devised  estates  and  invest- 
ing  the  proceeds  in  the  purchase  of  other  estates,  to  be  settled 
upon  the  trusts  of  ihe  will ;  it  being  the  colonePs  intention  that 
oertain  estates  in  Kent^  of  which  his  father  was  tenant  for  life 
and  he  himself  was  the  remainder-man  in  fee,  should  be  pur- 
chased out  of  the  moneys  to  arise  from  the  sale  of  the  devised 
estates,  at  a  price  much  above  their  real  value:  Colonel  Barrett, 
in  order  to  facilitate  the  attainment  of  his  object,  procured  the 
trustees  of  Mr.  Barrett's  will  to  be  removed  before  he  applied 
for  the  Act»  and  his  relative,  the  defendant  BranfiU,  and  his  half- 
brother,  the  defendant  A.  E.  Brydges,  to  be  appointed  in  their 
place.  In  July,  1822,  Colonel  Barrett  communicated  to  his 
&ther,  the  plan  which  he  had  formed,  in  a  letter  containing  the 
following  passage:  ''  The  plan  is  to  sell ;  and,  when  the  money 
is  in  the  Accountant-general's  hands,  for  you  to  take  it,  if  you 
dioose,  for  the  smallest  portion  of  land  to  be  settled  in^ieu: 
which  can  be  done  with  the  approbation  of  a  master ;  which  will 
be  managed  by  having  as  high  a  valuation  as  possible  put  upon 
any  lands  which  you  may  choose  to  be  so  disposed  oC" 

In  July,  1829,  Sir  S.  K  Brydges  and  Colonel  Barrett,  in  pur- 
suance of  that  plan,  agreed,  colorably,  to  sell  part  of  the  estates 
of  which  they  were  seised  as  before-mentioned,  to  the  defendant 
'Quillinan.  for  8,000/.,  and.  another  part  of  the  same  estates,  to 
the  same  gentleman,  for  4,696^a)    A  conveyance  was  afterwards 


(a)  The  aot^  as  is  usual  in  like  caaes,  directed  the  moneys  to  arise  fh)m  the  sale  of 
the  devised  estates,  to  be  paid  into  court,  and  to  be  laid  out  in  the  purchase  of 
Other  estates^  under  the  direction  of  the  oourC. 


CASES  m  CHANOEBY.  816 

Brydges  v.  BnuifUL 

executed  in  porsuanoe  of  that  agreement^  in  which  Mrs. 
♦Whitby  (who  was  a  mortgagee  of  the  first  portion  of  [*871] 
the  lands  sold  to  Qaillinan,)  and  Messrs.  Shepherd  and 
Grozier  (who  were  mortgagees  of  the  other  portion,)  joined ;  and 
in  Febraarjy  1880,  sums  amounting  to  8,0002;  and  4,6962.  were 
paid  to  them  respectively ;  but  those  sums  were  not  sufficient  to 
cover  the  whole  of  what  was  due  to  them.  By  means  of  that 
fictitious  sale,  a  fraud  was  practised  on  the  mortgagees ;  for  the 
lands  sold  were  in  fact  worth  more  than  the  two  sums,  amount- 
ing together  to  7,696/.,  at  which  Qaillinan  was  represented  to 
have  purchased  them. 

■ 

In  December,  1829,  a  state  of  facts  and  a  proposal  to  purchase 
the  two  last  mentioned  properties,  firom*  Quillinan,  for  22,600?.| 
(which  was  proved,  by  evidence  in  the  suit,  to  be  more  than  their 
value,)  was  sabmitted  to  the  Master  (Dowdeswell)  on  behalf  of 
the  trustees,  Branfill  and  A.  E.  Brydges,  together  with  a  valua* 
tion  made  by  Mr.  Westwood,  a  land  surveyor,  and  duly  verified, 
stating  the  properties  to  be  worth  that  sum.  The  Master  having 
approved  of  the  proposal,  three  abstracts  purporting  to  be  ab- 
stracts of  Quillinan's  title,  were  laid  before  the  Master.  The 
Master  approved  of  the  title ;  and,  by  indentures  of  lease  and  re» 
lease,  dated  the  20th  and  21st  of  January,  1880,  Quillinan  con- 
veyed the  properties  to  the  trustees  upon  the  trusts  of  Mr.  Bar* 
rett's  will.  The  defendant  Grane  was  one  of  the  parties  to  the 
release.  On  the  26th  of  the  same  month,  an  order  was  made, 
on  a  petition  presented  in  the  names  of  the  trustees,  for  payment 
of  the  22,6002.  to  Qaillinan,  out  of  the  moneys  arisen  from  the 
sale  of  the  devised  estates.  The  defendant  Brooks  received  that 
sum  from  the  Accountant-general  under  a  power  of  attorney 
firom  Quillinan. 

The  defendant  Brooks  and  the  defendant  Grane,  *his    [*872] 
partner,  were  the  solicitors  employed  to  obtain  the  Act 
of  Parliament ;  and  they,  until  the  year  1826,  and,  from  that  year, 
they  and  the  defendant  Cooper,  who  then  entered  into  partner^ 
ship  with  them,  were  the  solicitors  of  Colonel  Barrett  and  the 
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trusteec^  in  the  transaotions  before  mentioned.  Brooks  was  privy 
to  all  the  cireamstanoes  of  those  tranaaotions ;  but  nether  of  his 
partners  was  aware  that  there  was  any  fraud  or  irregularity  in 
them. 

In  May,  18S0,  an.acconnt  was  delivered  by  Brooks^  Grane  & 
Cooper,  to  Sir  S.  E.  Brydges  and  Colonel  Barrett^  in  which  Sir 
S.  E.  Brydges  and  Colonel  Barrett  were  credited  with  the  22,6002., 
and  debited  with  various  sums  amounting,  in  the  whole,  to  more 
l^an  that  sum,  for  costs,  moneys  lent,  &c.  The  following  was 
one  of  the  items  on  the  debit  side  of  the  account:  "  To  costs  of 
rwent  arrangements^  as  per  Colonel  Barrett's  letter  of  the  14th  of 
January,    -    -    •    Jei,050." 

In  June,  1834,  Colonel  Barrett  died  abroad  in  very  distressed 
drcumstances.  His  half-brothers,  Anthony  Bokeby  Brydges 
and  the  defendant  Anthony  Egerton  Brydges,  were  his  executors^ 
and  Anthony  Bokeby  Brydges  proved  his  will. 

In  1886,  the  original  bill  was  filed  by  John  W.  K  Brydgee, 
(who  was  a  lunatic,)  by  Swann  as  his  committee,  and  by  Swann 
ia  his  own  right,  against  Branfill,  Brooks,  Grane,  Coo^r,  An* 
thony  E.  Brydges,  Quillinan,  Mrs.  Holmes,  Qoillinan's  chiidreOi 
Mrs.  Swann  and  A.  Bokeby  Brydges^  praying,  amongst  other 
things,  that  it  might  be  declared  that  the  pretended  sale  by  Quil* 
linan  to  the  trustees,  was  a  fraud  jipon  the  plaintiff  J.  W.  K 

Brydges,   and  the  other  parties  interested  under  Mr. 
[*878]     Barrett's  will,  who  were  not  privy  to  such  *fraud ;  and 

that  it  might  be  declared  that  the  defendants  A.  E.. 
Brydges,  Sir  S.  E.  Brydges,  Quillinan,  Brooks,  Grane  &  Cooper, 
and  the  personal  estate  of  Colonel  Barrett,  were  jointly  and  sev- 
erally  liable,  in  respect  of  such  fraud,  to  make  good  the  22,6002L : 
the  plaintiff  being  ready  and  willing,  upon  that  sum  being  made 
good,  to  deal  with  the  hereditaments  and  premisecf,  fraudulently 
purchased  from  Quillinan,  in  such  manner  as  the  coujrt  should 
think  just;  and  to  deliver  up  the  hereditaments  and  premises,  if 
the  court  should  think  the  plaintiff  bound  so  to  do,  to  QuilU- 
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Ban :  but,  if  the  court  should  be  of  opinion  that  the  pkiatiflk 
were  not  entitled  to  have  the  whole  of  the  22,6002.  made  good, 
then  that  it  might  be  declared  that  the  plaintifis  were  entitled  to 
haye  the  difference  between  the  7,6962.,  or  such  other  sum  as  was 
the  real  value  of  the  hereditaments  and  premises  at  the  time  they 
were  conveyed  to  the  trustees  by  Quillinan,  and  the  22,600L  made 
good. 

Sir  Samuel  Egerton  Brydges  died  in  September,  1887 :  Lady 
Brj^dges,  his  widow,  was  his  personal  representative.  Anthony 
Rokeby  Brydges  died  in  December  following,  without  having 
answered  the  bill.  After  his  death,  Anthony  Egerton  Brydges 
proved  Colonel  Barrett's  will.  In  September,  18S9,  the  plain- 
tiffs filed  a  bill  of  revivor  and  supplement  against  Lady  Brydges, 
Anthony  Egerton  Brydgte  and  other  parties.  Anthony  E. 
Brydges  was  made  a  party  to  that  bill  on  account  of  his  having 
proved  Colonel  Barrett's  will.(a) 

(a)  After  Hie  pleadings  bad  been  opened,  it  was  objected,  by  the  ooanael  for  aome 
of  the  defendanta,  tbat  the  auppleinental  bill  ought  to  have  prayed  (hat  Anthonj 
Egerton  Brydgea  might  anawer  the  original  aa  well  aa  the  aupplemental  bill ;  ibr 
4ha(  he  had  anaweied  the  former,  in  the  character  of  one  of  the  truateea  of  the  de- 
▼iaed  eatatea ;  but  that  he  had  ainoe  proved  Colonel  Banett'a  will,  and  thereby  had 
acqoired  a  new  character,  namely,  tbat  of  Oolonel  Barrett'a  peraonal  repreaenta* 
ttve;  and  that  he  ought  to  have  anawered  the  original  bill  in  hia  new  character, 
for  otherwfae  the  court  could  not  make  a  decree  againat  Colonel  Banett'a  eatate. 

Thb  Vio-Oramgbllor  : 

A  defendant  ia  a  defendant  in  every  character  which  the  ttatementa  of  the  bill 
abow  that  be  bean.  The  original  bill  atated  the  death  of  Colonel  Banett»  and  that 
he  appointed  A.  R.  Brydgea  and  A.  B.  Brydgea  hia  exeootora;  and  that  A.  B. 
Bfydgea  alone  proved  the  will,  and  thereby  became  the  aole  legal  personal  repre* 
aeatatiTe  of  Oolonel  BairetL  But  that  ia  not  true  in  point  of  law:  for,  where  there 
are  two  or  more  ezeontoTB,  probate  by  any  one  of  tliem  nmkea  them  all  peraonal 
repreaentativea,  unleaa  they  renounce.  So  that  A.  B.  Brydgea  was  aa  WKh  the 
personal  repreeentative  of  Oolonel  Barrett,  aa  Anthony  Rokeby  Brydgea  waa. 

BeaUea,  A.  8.  BfeMga^  ia  his  aaawer  to  the  ctiginal  bil^  atatea  that  A.  a 
finrdgea  was  dead,  and  that  he  himaelf  waa  the  sole  aorviving  executor  of  Oolaael 
Barrett^  but  had  not  proved  the  Colonera  wia  So  that  A.  E.  Bxydges.hai^  ia  Apt^ 
answered  the  original  bill  in  the  ohaiacter  of  Oohmel  Barrett'a  personal  repnsen- 
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[*»74]  ♦Mr^  BetheU,  Mr.  ChancOess  and  Mr.  Hubbadu,  for  the 
[*876]  plaintiff  said,  with  respect  to  Mr.  Orane,  that  he  *was 
as  well  aware  as  Mr.  Brooks  was,  of  the  fraudulent  oa* 
tare  of  the  transactions  to  Which  the  bill  related,  and  that  he  ac- 
tively co-operated,  with  Brooks,  ih  the  management  of  them. 
With  respect  to  Mr.  Cooper,  they  said  that  though  he  might  havo 
no  personal  knowledge  of  the  blacker  parts  of  the  transaction, 
yet  he  must  have  known  that  the  sale  to  Quillinan  was  a  mere 
pretence,  and  that  the  sale  by  him  to  the  trustees,  was  an  impo- 
sition, and  that  the  purchose-money  was  not  paid  to  Quillinan, 
as  it  would  have  been  if  he  had  been  the  real  owner  of  the  lands 
sold,  but  was  applied^  in  part  at  least,  in  paying  the  firm,  in  which 
he  was  a  partner,  a  iantis  of  one  thousand  guineas  (in  which  he 
participated)  for  their  concurrence  in  and  management  of  the 
transaction :  so  that  there  was  quite  sufficient  to  fix  him  with 
legal  notice  of  the  firaud,  though  there  might  not  be  enough  to 
affect  his  moral  character  or  his  honor.     Gholmondeley  v.  CUnr 

Another  preliminary  objection  was  that  the  personal  repreeentatire  of  A.  B. 
firydges  was  a  necessary  party ;  as  the  originai  bill  alleged  that  he  had  possessed 
assets  of  Oolonel  Barrett 

.The  plaintiff's  counsel  said  that  the  supplemental  bill  stated  that  A.  IL  Brydges 
did  not  possess  assets  of  Oolonel  Barrett ;  and  that,  even  if  he  did  posses  aesotSy 
his  personal  representative  was  merely  a  debtor  to  the  estate^  and  that  it  was  not 
neoesaary  that  a  mere  debtor  should  be  a  party.  ' 

Thb  Vios-Chanobllob: 
The  original  bill  avers,  positively,  that  A.  B.  Brydges  did  possess  anets ;  but  the 
statement  as  to  that  fact  in  the  supplemental  bill,  is  made  only  according  to  the 
plaintifb'  inibrmation  and  belief:  therefore  I  must  take  the  averment  in  the  origi- 
nal bill  to  be  correct;  especially  as  the  objection  is  made  on  behalf  of  defendants 
who  are  sought  to  bo  charged,  and,  therefore,  have  a  right  *to  elect  which  of  the 
two  statements  shall  be  taken  as  true.  I  think,  therefore,  that  the  defendants 
have  a  right  to  have  the  personal  representative  of  A.  B.  Biydges  brought  before 
fSb»  oovrt 

Tlie  cause  stood  over  in  order  that  A.  B.  Brydges'  peraooal  representative  mi^t 
be  made  a  party:  and,  that  having  been  done^  the  hearing  of  the  canse  was  pco 
teeded  wittu 
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ton^{a)  WiBet  v.  Chambers^b)  Bapp  v.  Laiha7n,{c)  Stone  v.  MaT8h^{d) 
Morcton  v.  HardemSf) 

*Mr.  James  RmaeU  and  Mr.  Oraig^  for  the  defendant    [*876] 

Branflll. 

Mr.  WdOcer  and  Mr.  Parry^  for  the  defendant  Brooks. 
I 

Mr.  0.  Richards  and  Mr.  Stinton,  for  the  defendant  Grane, 
cited  Sainsbury  v.  Jone8^{f)  Bowks  y.  Stewart,{g)  and  ilma<  v.  Bis* 
coc.{h) 

The  Solicitor-general  and  Mr.  BomtUy^  for  the  defendant  Gooperi 
said  that  Mr.  CkK>per  denied,  bj  his  answer,  that  he  had  any 
participation  in,  or  even  knowledge  of  the  alleged  firaud,  and 
there  was  not  the  slightest  evidence  to*  show  that  he  was  aware 
that  there  was  any  fraud  or  even  irregularity  in  the  transaction : 
that,  with  respect  to  him,  the  ease  must  be  considered  as  if  he 
were  on  his  trial  for  a  conspiracy ;  and  then  there  could  be  no 
doubt  that  he  would  be  acquitted,  as  there  would  be  nothing  to 
show  that  he  had  been  guilty  of  penal  misconduct :  that  the  rule 
of  law  with  respect  to  the  liability  of  one  partner  for  the  acts  of 
his  co-partner,  was  that,  if  a  partner  pledged  the  credit  of  the 
firm,  if  he  entered  into  a  contract  in  the  name  of  the  firm,  the 
firm  would  be  liable  although  he  intended  to  commit  a  fraud  in 
the  name  of  the  firm ;  but  that  rule  was  founded  on  the  princi* 
pie  that  the  party  with  whom  the  contract  was  made,  had  trust- 
ed the  firm,  in  consequence  of  the  authority  which  one  member 
of  a  firm  has  to  pledge  the  character  and  credit  of  the  other  mem- 
bers :  and  that  all  the  cases  which  had  been  cited  for  the  plain- 
iiSs  were  decided  on  that  principle  ;(t)  tbat^  in  Morer 
ton  V.  *Hatdemj  the  action  was  held  to  be  sustainable    [^77] 

(a)  19  Yes.  272.  (/)  2  Beav.  462. 

Qf)  Oowp.  814.  (if)  I  Sobo.  ft  LeC  209. 

(e)  2  Barn,  ft  AlcL  705.  {h)  1  Ve&  06. 

(4  6  Barn,  ft  Greaa  Ml.  (4  8aa  Ch>Uj«r  oft  PartnoTBhip^  2iL 

M4BaiiLftGraM.228. 
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.igainst  the  firm,  because  the  injury  done  to  the  plaintiff  arose 
from  the  negligence  of  one  of  the  partners ;  but  that  if  it  had 
arisen  from  the  wilful  act  of  one  of  the  partners,  that  partner 
alooe  would  have  been  liable :  that  the^  plaintiffs  in  the  present 
case  never  had  any  dealings  or  transactions  with  the  firm  of 
Brooks,  Grane  &  Cooper ;  to  them  the  credit  of  the  firm  was  never 
pledged :  that  the  trustees  were  the  parties  who  trusted  the  firm ; 
but  there  was  no  privity  of  contract  whatever  between  the  plain- 
tifib  and  the  firm :  that  there  was  no  case  in  which  an  innocent 
partner  had  been  held  liable  for  the  fraud  or  wilful  misconduct 
of  another  partner,  where  there  was  no  privity  of  contract  and 
no  partnership  transaction,  but  a  wrongful  act  was  done,  which 
eventually  proved  injurious  to  a  person  who  never  had  any  deal- 
ings or  transactions  with  the  partnership.  Bez  v.  Jfanning^{a) 
Longman  v.  Pok.{b) 

Mr.  Ncvinson  appeared  for  the  defendant  Anthony  Egerton 
Brydges. 

Mr.  PiggoU  appeared  for  the  defendant  Quillinan. 

Mr.  Stewart  and  Mr.  EJmsley  appeared  for  the  defendant  Mi& 
Holmes:  and 

Mr.  Wakefidd^  Mr.  Cooper^  Mr.  Hansard  and  Mr.  Austen  i^)- 
peared  for  the  other  defendants. 

}£x.^Beiihell^  in  his  reply,  commented  on  several  etters  which 
had  been  written  by  Mr.  Grane,  relating  to  the  matters 

£*878]  mentioned  in  the  bill,  and  which,  he  contended,  *proved 
that  Mr.  Grane  was  cognizant  of  the  fraud  from  the  be- 

.ginning  to  the  end. 

"In  order  to  show  that  Mr.  Cooper  had,  at  the  least^  legal 
knowledge  of  the  fraud,  he  observed  upon  certain  letters^  and 

(a)  Comjoa*  Bepu  «16w  (ft)  Dmml  4  ZJoyd,  126. 
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particularly  on  one  dated  in  October,  1829,  which  had  been 
signed  by  Mr.  Cooper  during  Mr.  Brooks'  absence  from  town, 
and  also  on  entries  in  the  books  and  accounts  of  the  partnership 
relative  to  the  transactions,  and  especially,  on  the  item  in  the 
account  mentioned  in  the  statement  of  this  case.  He  then  refer- 
red to  the  case  of  Marsh  v.  Keaiing^{^  when  it  was  before  the 
House  of  Lords ;  and  said :  In  that  case  a  forgery  had  been  com- 
mitted by  Fauntleroy,  one  of  the  partners  in  the  house  of  Marsh 
&  Co. ;  and  his  co-partners  were  held  to  be  liable,  notwithstand- 
ing they  had  no  knowledge  of  the  transaction :  because  they 
had  the  means  of  knowledge,  and  there  was  no  principle  of  law 
upon  which  they  could  succeed  in  protecting  themselves  from 
responsibility  in  a  case  wherein,  if  actual  knowledge  were  neces- 
sary, they  might  have  acquired  it  by  using  the  ordinary  diligence 
which  their  calling  required.  Now,  in  the  present  case^  we  have 
conclusive  evidence,  as  against  Mr.  Cooper,  that  there  were  in 
his  power  the  means  of  becoming  acquainted  with  the  whole  of 
the  transactions  to  which  the  bill  relates. 

In  Longman  y.  Pole  a  fraudulent  act  was.  committed  by  one 
of  the  partners  in  a  firm,  and  his  innocent  co-partners  were  held 
to  be  liable,  notwithstanding  (as  was  the  case  also  in  Marsh  y. 
Keating^  not  a  shilling  of  the  money  acquired  by  the 
fraud  ever  came  into  their  hands.  ^Those  cases,  there-  [*879] 
fore,  are  stronger  than  the  present:  for  Mr.  Cooper  par 
ticipated  in  the  benefit  derived  from  the  fraud. 

In  Hem  y.  Ntckolls{h)  Lord  Holt  held  that  a  merchant  was  re- 
sponsible (civilly,  though  not  criminally,)  for  a  deceit  practised 
by  his  factor  on  a  third  person.  The  principle  of  that  case  ap- 
plies to  the  present ;  for  one  partner  is  the  agent  of  another ; 
and,  if  he  commits  a  fraud  in  the  course  of  employment  by  the 
partnership,  the  innocent  partners  are  answerable  for  the  ooiis&> 
quences  of  that  fi^ud.  So,  in  Doe  v.  Martinj{c)  a  principal  was 
held  to  be  responsible  for  the  fraud  of  his  agent^  although  he 

(«)  S  a  ft  Finn.  S60.  (»}  1  SiBc  SM.  {e)AtS.K99. 
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did  not  personally  take  any  part  in  the  fraud.  LaveS  y.  Hick8{p) 
is  another  remarkable  instance  in  which  an  innocent  partner  was 
held  responsible  for  the  fraud  or  misrepresentation  of  his  co- 
partner, notwithstanding  he  did  not  participate  in  the  money  ac- 
quired by  the  fraud. 

It  was  said,  by  the  Solickorgeneral,  that  Messrs.  Brooks^  Grane 
&  Cooper  were  not  responsible  to  the  plaintiffs ;  because  they 
were  employed,  not  by  the  plaintiffs,  that  is,  the  cestuis  que  trust, 
but  by  their  trustees :  but  it  would  be  most  extraordinary  if  a 
solicitor,  who  had  dealt  fraudulently  with  trust-money,  could 
escape  from  the  consequences  of  the  fraud  in  a  court  of  equity, 
by  saying  that  the  trustee  and  not  the  cestui  que  trust  was  his 
client.  Messrs.  Brooks,  Grane  &  Cooper  represented  the  trus- 
tees; and  it  was  as  much  their  duty,  as  it  was  the  duty  of  the 

trustees,  to  protect  the  interest  of  the  cestuis  que  trust: 
[*380]    and  as  they  *have  violated  that  duty,  they,  as  well  as 

the  trustees,  are  responsible  to  the  injured  parties. 

Ibth  April.— TuE  ViCB-CHAN0KLLOB(a) :— The  substantial 
question  in  this  case,  is  what  ought  to  be  done  with  respect  to 
the  22,60021  obtained  out  of  court  in  1830. 

The  Act  of  Parliament  passed  on  the  24th  of  June,  1822, 
vested  part  of  the  devised  estates  of  Mr.  Barrett  in  the  defend- 
ants Branfill  and  Anthony  Egerton  Brydges,  in  trust  to  sell,  and 
directed  the  purchase-moneys  to  be  paid  into  this  court,  and  that, 
after  payment  of  expenses,  the  surplus  should  be  laid  out,  under 
the  direction  of  the  court,  in  the  purchase  of  tenements  of  free- 
hold and  inheritance  in  the  county  of  Kent,  to  be  vested  in  Bran- 
fill and  Brydges,  or  the  trustees  for  the  time  being  of  Mr.  Bar- 
rett's will,  to  the  uses  thereby  declared.  The  defendants  Brooks 
and  Grane  were  the  solicitors  who  obtained  the  Act ;  and/  from 
the  time  of  its  passing  till  the  year  1825,  they,  and  from  the  year 
1826,  they  and  their  partner,  the  defendant  Cooper,  acted  as  the 

(«)  3  Too.  ft  €011473. 

(ft)  The  above  Is  talno  from  his  honol's  writtOD  judgmenl 
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solicitors  of  Colonel  Barrett  and  the  trnstees,  in  all  the  numerous 
transaotions  that  took  place  under  the  Act,  of  which  the  trustees 
must,  in  some  degree  at  least,  have  been  aware. 

It  appears  that  estates  subject  to  mortgages  were  vested  in  Sir 
Samuel  E.  Bridges  for  life,  with  remainder  in  fee  to  Colonel  Bar- 
rett It  is  plain  what  the  colonel's  views  were  when  the  Act  had 
passed.  In  his  letter  to  Sir  Samuel  of  the  26th  July,  1822,  he 
says :  "  The  plan  is  to  sell,  and,  when  the  money  is  in  the  Ac- 
countant-general's hands,  for  you  to  take  it,  if  you  choose,  for 
the  smallest  portion  of  land  to  be  settled  in  lieu ;  which 
*can  be  done  with  the  approbation  of  a  master ;  which  [*881] 
will  be  managed  by  having  as  high  a  valuation  as  pos- 
sible put  upon  any  lands  which  you  may  choose  to  be  so  dis- 
posed  o£" 

The  substantial  case  stated  in  the  bill,  appears  to  be  this :  A 
formal  agreement  was  drawn  up,  dated  the  28th  of  July,  1829, 
between  Sir  Samuel  and  the  colonel  of  the  one  part,  and  the  de* 
fendant  Quillinan  of  the  other  part,  whereby  Sir  Samuel  and  the 
colonel  agreed  to  sell,  to  Quillinan,  several  parcels  of  land  for 
several  sums  amounting  together  to  4,69621,  and  certain  other 
lands,  for  8,0001 ;  making  together  7,6962.  All  these  subjects 
of  the  agreement  were,  in  July,  1829,  in  mortgage.  Of  those  to 
be  sold  for  4,6962.,  Messrs.  Shepherd  &  Crozier  were  the  firs|; 
mortgagees ;  and,  of  those  to  be  sold  for  8,000iL,  Mrs.  Whitby 
was  the  first  mortgagee.  On  the  80th  of  July,  1829,  Westwood 
made  an  affidavit  that  the  lands  and  tenements  therein  men- 
tioned, being  those  agreed  to  be  sold  for  4»596iL,  were  worth 
18,8862. ;  and,  on  the  same  day,  he  made  another  affidavit  that 
the  lands  therein  mentioned,  being  those  agreed  to  be  sold  for 
8,0002.,  were  worth  8,7162. ;  the  two  sums  of  18,88621  and  8,71621 
making  together  22,6002. 

On  the  8th  of  December,  1829,  a  state  of  &ot8  and  proposal 
was  carried  in,  before  Master  DowdesweH,  by  the  partnership  of 
Brooks,  Qrane  &  Cooper,  whereby  the  trustees  proposed  to  Uj 
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out  22,6002.,  part  of  the  trust-moneys  arising  under  the  Act^  in 
the  purchase,  from  Quillinan,  of  the  lands  and  tenements  men- 
tioned in  the  schedule  to  the  state  of  facts,  being  the  same  as 

were  mentioned  in  the  agreement  and  Westwood's  affida- 
[*882]    vits ;  and,  on  the  19th  of  December,  those  affidavits  *and 

also  an  affidavit  sworn  by  Colonel  Barrett,  on  the  17th 
of  December,  ps  to  Westwood's  competency  to  survey  and 
value  lands,  were  carried  in  before  the  Master,  together  also  with 
three  abstracts  professing  to  be  abstracts  of  Quillinan's  title; 
and  an  affidavit  sworn  by  Mr.  Josiah  Wathen,  Messrs.  Brooks 
&  Co.'s  clerk,  on  the  same  19th  of  December.  The  abstracts 
were  marked  respectively  A.,  B.  and  C.  A.  and  C.  related  to 
those  tenements  of  which  Shepherd  and  Crozier  were  first  mort* 
gageesi  and  B.  to  those  of  which  Mrs.  Whitby  was  first  mortga- 
gee. Six  of  the  deeds  mentioned  in  abstract  B.,  are  the  same  as 
six  mentioned  in  abstract  A. ;  and  seven  deeds  and  a  will  men- 
tioned in  0.,  are  the  same  as  those  mentioned  in  A. ;  and  four 
of  them  are  to  be  found  in  all  the  three  abstracts ;  the  convey* 
aoce  to  Quillinan  being  mentioned  in  all  thred^  but  not  abstracted 
in  the  same  way  in  all  three. 

What  struck  me  upon  reading  these  abstracts  was  this: — that 
no  one  can  with  certainty  infer,  fix>m  what  appears  on  the  three 
abstracts  of  the  conveyance  to  Quillinan,  what  the  whole  con- 
sideration was.  In  abstract  B.,  the  agreement  of  the  28th  of 
July  is  recited  as  an  agreement  to  purchase  the  inheritance  o^ 
mier  dUa^  the  lands  and  hereditaments  thereinafter  secondly 
granted,  for  7,5967. ;  and  it  then  represents  the  conveyance  as  a 
conveyance  whereby,  inter  ofio,  in  consideration  of  8,00021,  cer- 
tain  lands  were  granted ;  but  what  the  alia  were,  or  what  con« 
^deration  affected  them,  or  what  lands  were  first  granted,  is  not 
slf^ted  in  abstraet  B4  Abstract  A.  is  in  a  diflerent  form  from  B., 
but  in  the  same  as  C. :  that  is,  both  A.  and  C.  recite  the  agreement 
as  an  agreement  to  purchase  the  lands  and  hereditaments  there- 
inafter first  granted,  without  stating  the'  consideration ; 
[*V8S3    sad  botfi  slate  the  conveyance  as  a  conveyance,  ^irM 
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aHa,  of  certain  lands  for  the  considerations  therein  mentioned ; 
but  do  not  state  what  the  considerations  were. 

It  is  quite  consistent  with  what  appears  on  the  abstracts,  that 
there  might  have  been  some  other  consideration  besides  the 
7,696/.  If  the  deliberate  purpose  had  been  to  conceal,  from  the 
Master,  what  the  real  consideration  was,  it  is  difficult  to  imagine 
what  more  effectual  scheme,  short  of  direct  falsehood,  could  have 
been  adopted  than  the  making  of  the  abstracts  in  the  way  in 
which  we  find  them.  The  reasonable  inference,  from  what  ao 
tually  did  take  place,  is  that  the  Master  was  not  aware  what  was 
the  whole  consideration  for  the  conveyance  to  Quillinan :  where- 
as, if  the  conveyance  to  Quillinan  had  been  but  once  fully  ab' 
stracted,  the  Master  would  have  had  his  attention  plainly  di* 
rected  to  the  whole  consideration  apparent  on  the  deed,  and 
would,  in  all  probability,  have  required  an  explanation.  The 
simple  truth,  as  far  as  the  conveyance  went,  ought  to  have 
been  stated  clearly  at  least  once.  If  it  had  been,  then  there 
would  have  been  exemplified  the  force  of  what  Mr.  Brooks 
states,  in  his  letter  to  the  colonel,  of  the  24th  July,  1829 :  ''  The 
disproportion  of  prices  between  the  buying  and  the  selling  being 
so  very  great  as  to  attract  attention  when  the  title  is  examined, 
both  now  and  on  future  occasions." 

For  the  purpose  of  stating  the  whole  conveyance  to  Quillinan 
f\i}]y  and  but  once,  either  there  should  have  been  but  one  ab* 
stract  comprising  the  three  titles  throughout ;  or  if,  as  to  their 
earlier  part^  they  had  been  deduced  in  three  abstracts,  when  they 
became  blended,  they  should  have  been  shown  in  one  abstract 
I  observe  that  Mr.  Brooks,  in  his  letter  to  the  colonel,  of 
*the  Ist  of  January,  1880,  says :  "  I  could  not  spare  Mr.  [*884] 
Wathen,  (meaning,  I  presume,  Mr.  Josiah  Wathen,)  and 
no  other  person  understands  the  thing,  and  'tis  better  they 
should  not :"  and  I  can  conceive  that  Mr.  Josiah  Wathen  was 
employed  as  being  the  most  able  conveyancing  clerk  in  the 
ofBce ;  and  he  may  have  sincerely  thought  that,  to  deduce  the 
title  by  three  abstracts,  was  better  than  by  one :  and  that,  in  pe- 
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rasing  the  abstracts,  he  acted  on  his  own  judgment  and  without 
special  directions  jQrom  any  one;  which  seems  to  be  the  result  of 
his  answer  in  chief  to  the  74th  interrogatory,  and  his  answer  oa 
cross-examination  by  Brooks.  And  I  observe  some  slight  inac- 
curacies in  the  abstracts  ;  and  it  appears,  on  the  depositions,  that, 
at  the  time  when  Mr.  Josiah  Wathen  made  these  abstracts,  he 
was  a  very  young  man :  and  these  circumstances  do  countenance 
the  supposition  that  the  abstracts  were  made  without  sufficient 
care,  and  without  a  design  to  mislead.  And  it  certainly  is  pos- 
sible  and  probable  that  they  were  made  without  a  design  to  mis- 
lead ;  but  if,  in  fact,  they  tended  to  mislead,  and  did  mislead,  by 
a  suppression  of  truth,  though  without  design,  this  court  will 
consider  them  as  fraudulently  made,  and  deal  accordingly  with 
the  transaction  of  which  they  form  a  part  The  abstracts  being 
marked  A.,  B.  and  0.,  the  probability  is  that  the  Master  would 
first  read  abstract  A.  Why  should  it  have  b^n  marked  A.,  un- 
less it  was  intended  that  it  should  be  read  first?  The  earliest 
and  most  numerous  title-deeds  are  not  in  abstract  A.,  but  in  ab- 
stract B.  Therefore,  such  priority  as  the  letter  A.  indioales, 
could  not  have  been  suggested  by  the  deeds  abstracted.  But,  as 
i^either  abstract  A.  nor  abstract  C.  at  all  states  the  consideration 
of  the  conveyance  to  Quillinan,  and  abstract  B.  does  in  a  certain 

manner  state  it,  but  not  plainly  or  unequivocally,  it  seems 
[*886]     to  me  that  the  reading  *of  abstract  A.  first,  would  tend 

to  lull  the  Master's  vigilance,  and  turn  his  attention 
from  the  whole  consideration  said  to  be  given  by  Quillinan. 
This  also  may  have  been  undesigned.  But,  if  so,  it  is  remarka* 
ble  that  the  abstracts  should  not  only  be  made  but  be  marked  in 
the  manner  they  are :  especially  when  the  schedule  of  deeds  an- 
nexed to  the  affidavit  of  the  19th  December,  1829,  commences 
with  the  deeds  in  abstract  B. ;  so  that,  with  more  propriety,  ab- 
stract B.  should  have  been  marked  A.,  and  vice  versa. 

Then,  by  the  affidavit  sworn  on  the  19th  of  December,  1829, 
it  was  stated  that  the  abstracta  contain  :  '*  true  and  faithful  ab- 
stracts of  the  deeds,  muniments,  and  evidences  of  title  mentioned 
in  the  schedule  to  the  affidavit,  so  far  as  the  same  respectively 
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relate  to  the  lands  oomprifled  in  the  abetraots,  and  to  which  a 
title  is  hereby  professed  to  be  shown."  The  indentures  of  lease 
and  release,  of  the  29th  and  80th  of  December,  1829,  being  ihe 
eonveyanoe  to  Quillinan,  had  been  exeeated  by  Sir  Samuel  and 
the  colonel,  and  they  are  introduced  into  the  abstract  in  this 
way.  In  the  margin  is  written,  1829,  without  day  or  month : 
"  originals  produced  and  examined :"  and,  at  the  end,  in  each 
abstract^  the  statement  is :  "  duly  executed  and  attested,  and  re- 
ceipts for  consideration-money  indorsed  and  witnessed."  Mrs. 
Whitby  is  a  most  important  party  to  those  indentures :  and  Col- 
onel D'Arcy,  one  of  the  attesting  witnesses  to  her  execution,  has 
proved  most  distinctly  with  nespect  to  the  month  and  the  day, 
though  he  made  an  obvious  error  as  to  the  year,  that  she  did 
not  execute  before  the  29th  of  January,  18S0;  and  there  is 
nothing  to  impugn  his  testimony.  In  that  respect,  therefore,  the 
affidavit  of  the  19th  December  is  untrue.  It  also  ap- 
pears, from  the  copy  of  the  ^release,  that  there  was  no  re-  [*S86] 
ceipt  for  any  consideration  indorsed.  In  that  respect 
also  the  affidavit  is  untrue. 

It  is  a  fact  that,  on  the  18th  January,  1830,  the  Master  signed, 
on  each  abstract,  a  memorandum  that  he  approved  of  the  title  ; 
yet,  on  the  8th  January,  1880,  a  report  approving  of  the  pro- 
posed sale  to  the  trustees  and  of  Quillinan's  title,  was  procured 
from  the  Master.  That  could  hardly  be  accurate,  and  it  remains 
unexplained.  I  observe  that  Mr.  Brooks,  in  his  letter  to  Master 
Dowdeswell  of  the  5th  of  January,  1880,  says :  "  The  Vice- Chan- 
ceUar  sits  on  Friday  next :  on  which  day  or  the  next,  I  hope, 
with  your  obliging  assistance,  to  mention  the  matter."  Ac- 
'cording  to  Colonel  D'Arcy's  evidence  and  the  calendar,  Friday 
was  the  8th  of  January  ;  and,  in  his  letter  of  the  6th,  Brooks 
says :  "  Under  these  circumstances,  probably  I  may  not  be  pre* 
mature  (as  the  time  presses)  in  stating  your  opinion  as  in  favor 
of  the  whole  title."  I  conjecture  that  Mr.  Brooks  did  allow  him* 
self  to  anticipate  what  had  not  happened,  but  did  afterwards  hap- 
pen ;  and,  acting  upon  that  anticipation,  did,  somehow  or  other, 
procure  the  report  of  the  8tfa  of  January.     On  the  same  day,  he 
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eaused  a  petiUon  to  be  presented  in  tho  names  of  BipanfiU  and 
Brydges,  the  trustees  of  the  Act ;  and,  on  the  12th  of  Janaary, 
an  order  was  made,  on  that  petition,  confirming  the  report  of 
the  8th,  and  directing  that  the  Master  should  settle  a  conveyance, 
and  that  certain  exchequer  bills  should  be  sold,  and  that  certain 
costs  should  be  paid,  and  that,  upon  the  Master's  certifying  the 
due  execution  of  the  conveyance,  payment  should  be  made  to 
Quillinan.  On  the  15th  of  January,  1830,  a  report  was  procured 
that  the  Master  had  approved  of  the  conveyance.    It  is  re^ 

markable  that  the  draft  conveyance  from  Quillinan 
[^887]    ^ was  approved  of  by  counsel  on  the  16th  January ;  and, 

in  the  spirit  of  anticipation  which  seems  to  have  perva* 
ded  the  whole  of  this  part  of  the  transaction,  it  probably  was  as* 
sumed  that  the  Master  would  approve  of  what  counsel  had  ap- 
proved of,  and  that  therefore  the  report  might  properly  be  ob- 
tained, as  in  fact  it  was,  on  the  15th ;  though  it  appears,  by  the 
Master's  signature  on  the  fair  copy  of  the  draft,  that  he  approved 
of  it  on  the  21st  January :  so  that  the  report  of  the  Master's  ap- 
proval of  the  conveyance,  was  dated  three  days  before  his  ap- 
proval of  the  title,  and  six  days  before  bis  approval  of  the  draft 
of  the  conveyance. 

On  the  21st  of  January,  a  petition  was  presented  in  the  names 
of  the  trustees  of  the  act^  stating,  with  glaring  inaccuracy,  as 
appears  by  the  office  copy  of  the  order,  that  the  Master,  by  his 
report  of  the  23d  of  January,  that  is,  two  days  after  the  peti- 
tion was  presented,  had  certified  that  the  conveyances  had  been 
duly  executed,  and  praying  an  order  for  payment  to  Quillinao. 
This  is  remarkable ;  because,  on  the  23d  of  January,  Brooks 
wrote  to  the  colonel  as  follows :  '^  We  can  bespeak  nothing  at 
the  accountant-general's  till  he  (meaning  the  Master)  has  certi- 
fied." This  shows  that  Brooks,  on  the  23d,  clearly  knew  that 
the  Master  had  not  certified.  However,  upon  that  last  petition, 
on  the  25th  of  January,  counsel  attending  for  the  petitioners 
and  Colonel  Barrett,  an  order  was  made  as  prayed.  On  the 
26th  of  January,  the  Master  reported  that  the  deeds  of  convey- 
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ance  bad  been  duly  executed  by  all  proper  parties :  wbiob  x^ 
port  was  foanded  upon  an  affidavit  sworn  tbe  same  day. 

The  release  was  dated  the  2l8t  of  January,  and  was  executed 
by  Quillinan,  Colonel  Barrett,  and  both  the  trustees  of 
*the  Act:  all  of  whom,  by  executing  the  conveyance,  [^888] 
adopted  the  transaction.  Under  a  power  of  attorney 
from  Quillinan  to  Brooks,  dated  the  28th  of  January,  1830, 
Brooks  received,  from  the  accountant-general,  on  the  28th  of 
January,  18,5642:  1^.  lOdL,  and,  on  the  4th  of  February,  4,0852L 
18^.  2d,  making  together  22,6002. 

All  this  machinery  of  agreement,  affidavits,  abstracts  and 
petitions,  as  well  as  the  conveyances  to  Quillinan,  and  from  hi^ 
to  the  trustees  of  the  Act,  emanated  from  the  office  of  Brooke, 
Orane  &  Cooper,  with  more  or  less  of  privity  on  the  part  of  Sir 
Samuel  Brydges,  Colonel  Barrett,  Quillinan  and  the  two  trufl|- 
tees.  The  release  from  Quillinan  to  the  trustees  states  the  reports 
of  the  8th  and  16th  January,  and  the  order  of  the  12tb,  ^4 
professes  to  be  made  in  pursuance  of  that  order  and  of  the  re- 
port dated  the  15th. 

Now,  upon  this  state  of  things,  putting  out  of  view  all  mere 
inaccuracies  and  irregularities,  and  all  suspicion  of  design  wfa^ 
none  may,  in  fact,  have  existed,  is  it  not  plain  that  the  Mast^ 
and  the  court  were  deceived  by  positive  misrepresentation^ 
Unless  the  Master  had  been  induced  to  believe  that  Mrs.  Whitby 
had  executed  the  indenture  of  80th  December,  1829,  he  coul4 
not  have  approved  of  the  title. 

Now,  considering  the  vast  quantity  <^  property  confided  to 
the  care  of  the  court,  it  is  the  bouuden  duty  of  the  court  to  re- 
quire that  the  statements  upon  which  it  acts,  shall  be  strict^ 
true.  I  do  not  here  enter  into  the  question  how  &r  the  misrep^ 
resentation  was  wiliuL  I  am  willing  to  suppose  that  Mr.  Josiaii^ 
Wathen,  being  then  a  very  young  myan,  and  believing 
that   all  was  right  or  *would  be  right,  and  that  it    [^389] 
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was  his  duty  to  expedite  the  matter  in  band,  prepared  the 
abstracts  and  made  bis  affidavit  in  the  manner  I  have  stated, 
without  sufficient  reflection.  But  the  court  was  deceived  by 
&lse  representation :  and,  on  that  ground,  it  is  my  dear  opinion 
that  all  the  parties  to  the  transaction,  Sir  Samuel  Brydges,  Col- 
onel Barrett,  Quillinan,  the  two  trustees  and  Messrs.  Brooks, 
Grane  &  Cooper,  became  answerable,  to  the  court,  for  at  least 
so  much  of  the  22,6002.  as  was  not  applied  to  lawful  purposes. 

Upon  general  principles  with  respect  to  liability,  I  cannot  dis- 
tinguish Mr.  Cooper  or  Mr.  Grane  from  Mr.  Brooks.  They 
were  all  of  them  solicitors  and  officers  of  the  court ;  and  the 
court  cannot  regard  any  division  of  labor  as  among  themselves, 
%ut  must  look  upon  the  act  of  the  partnership  towards  the  court^ 
as  the  act  of  all  and  every  of  them.  The  safety  of  the  public 
requires  this.  Of  the  22,6002.,  7,6962L  was  paid  to  or  for  the 
i)enefit  6(  the  mortgagees ;  which  was  righi^  at  all  events.  The 
remainder  was  applied  to  various  purposes  for  the  benefit  of  the 
parties  to  the  transaction. 

Then  the  great  question  in  the  cause  arises:  whether  the 
22,6002L  was  fairly  obtained  from  the  court,  or,  in  other  words, 
whether  the  tenements  sold  to  the  trustees  were  really  worth 
22,6007.  The  plaintifib  allege  that  the  real  value  did  not  amount 
to  7,6962.  Brooks,  by  his  answer,  says  they  greatly  exceeded 
7,5962.  Branfill,  by  his  answer,  leaves  it  to  be  inferred  that 
they  were  worth  10,5142.  10«. — [His  honor  here  stated  the  val- 
uations of  the  surveyors  who  had  been  examined  in  the  cause. 

They  difiered,  materially,  in  their  estimatea] — ^This  is 
[•890]    not  very  satisfactory  evidence ;  but  it  induces  *me  to 

think  that  22,6002.  was  by  no  means  the  fiiir  value  of 
the  lands  conveyed  to  the  trustees  of  the  Act ;  and  I  have  not 
the  slightest  doubt,  if  it  shall  turn  out  that  the  purchase  was  not 
worth  22,60021,  that  a  fraud  was  practised  upon  the  court,  and 
that  Sir  Samuel  Brydges,  the  colonel,  and  Brooks  contrived  it^ 
and  that  they  became  responsible  for  it :  that  is,  so  far  as  the 
value  shall  turn  out  to  be  less  than  22,6002L 
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Mr.  Qaillinan  took  an  active  port  in  the  transactioD.  It  seema^ 
from  what  he  states  in  his  gnawer,  that  he  moat  have  known 
that  he  was  taking  on  himself  a  false  character.  I  do  not  im« 
pnte  to  him  any  knowledge  of  the  fraud,  or  any  wish  to  defraud^ 
he  acted  thongbtlessly,  oat  of  kindness  to  his  brother-in-law. 
Bntj,  without  his  concurrence,  the  transaction  could  not  have 
been  managed  as  it  was ;  therefore  he  is  responsible 

The  trustees  of  the  Act,  though  innocent  of  fraud,  are  respon- 
aible ;  for  it  was  their  duty  to  have  ascertained  what  was  going 
on  under  their  names  by  their  permission.  Instead  of  which, 
it  does  not  appear  that  they  ever  made  any  inquiry  or  exercised 
any  caution,  but  took  for  granted  that  all  was  right^  when  the 
least  inquiry  would  have  shown  that  all  was  wrong. 

For  the  reasons  before  assigned,  I  think  Mr.  Grane  and  Mr» 
Cooper  are  personally  responsible.  But,  upon  reading  the 
whole  of  the  correspondence,  and  attending  to  what  is  stated,  in 
the  answers  and  in  the  evidence,  as  to  thecoma  of  business  pur- 
sued in  their  office,  I  do  not  think  that  it  is  at  all  established 
that  Mr.  Grane  or  Mr.  Cooper  (though  they  must  have  had. some 
knowledge  that  a  transaction  was  going  on)  had  the  least  know- 
ledge or  suspicion  that  it.  was  a  fraudulent  transaction, 
*or  of  the  circumstances  that  constituted  the  fraud,  until  [*891] 
long  after  it  was  completed.  So  that  I  consider  the 
moral  characters  of  those  two  gentlemen  to  be  unaffected  by  the 
transaction. 

With  respect  to  Mr.  Brooks,  the  correspondence  shows  that  he 
entered  unwillingly  into  the  transaction.  He  seems  to  have  al- 
lowed himself  to  be  overborne  against  his  better  judgment^  by  the 
importunity  of  his  client,  Colonel  Barrett,  and  the  view  of  his  dis- 
tressed circumstances.  Bis  letters  are  full  of  affectionate  regard 
towards  Colonel  Barrett,  and  show  that  he  preferred  the  colonel's 
views  to  his  own.  » 

The  substantial  ground  for  relief  is  the  fraud  in  the  excessive 
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price.  The  bill  asks,  alternatively,  to  set  aside  the  transactloa 
altogether,  or  to  have  relief,  by  restitution  of  the  excess  of  the 
price  above  the  value.  It  seems  to  me  considerable  difficulty 
would  arise  from  settiDg  aside  the  whole  transaction :  but  the 
relief  should  rather  be  to  have  that  money  made  good  to  the 
trust-estate  which  was  improperly  taken  out  of  court  To  a  ceiv 
tain  extent,  the  decree  must  be  in  the  nature  of  an  inquiry,  and 
hypothetical;  because  I  have  not  sufficient  evidence  to  show 
what  was  the  proper  price  to  have  been  paid  for  the  lands  pur- 
chased. I  think,  therefore,  that  all  I  can  do  at  present,  is  to  re« 
fer  it  to  Master  Dowdeswell,  to  inquire  what,  on  the  8th  day  of 
January,  18S(T,  was  a  fit  and  proper  price  to  have  been  given  by 
the  defendants  Branfill  and  Anthony  Egerton  Brydges,  for  the 
purchase  of  the  lands  sold  and  conveyed  to  them  for  the  sum  of 
22,6002. ;  and,  in  case  it  shall  appear  that  a  less  sum  than  22,6002. 
was  a  fit  and  proper  price  to  have  been  given,  then  I  declare  that 

the  defendants  Branfill,  Anthony  Egerton  Brydges^  Quilt 
[*S92]    linan,  ^Brooks,  Grane  &  Cooper,  and  the  personal  assets 

of  Sir  Samuel  Brydges  and  Colonel  Barrett  are  jointly 
and  severally  liable  to  make  good  the  loss  to  the  trust-estate  occa* 
Bioned  by  paying  the  sum  of  22,6001  instead  of  the  proper  price* 


In  re  Thomso 


Mortgagor  and  Mortgagee.— Heir.— Gonstructum.—Stal  11  Geo.  4 
ik  1  Will  4,  s.  8,  and  4t<t5  Will  4,  c  23,  s.  2. 

1841 :  12th  Nov. 

The  8th  BecL  of  11  Gea  4  A  1  Will  4,  as  expounded  by  the  2d  sect  of  4  ft  6  Will 

4|  c.  23,  applies  to  the  case  of  the  heir  of  a  mortgagee,  being  oat  of  the  jurisdiction . 

of  the  court 

This  was  a  petition  praying  that  some  person  might  be  ap- 
pointed, by  the  court^  to  convey  a  mortgaged  estate,  in  the  place 
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of  the  heir  of  the  mortgagee,  who  was  out  of  the  jurisdiction  of 
the  court.(a) 

Mr.  Tounge  appeared  in  support  of  the  petition,  and  said  that 
the  heir  was  known,  but  was  out  of  the  jurisdiction ;  and  that 
the  question  was  whether  the  case  was  within  11th  Geo.  4  &  1 
Will.  4,  c  60,  s.  8.  He  referred  to  Ex  parte  WhiUonXb)  and  to 
4th  &  6th  Will.  4,  c  28,  s.  2,  which  enacts  that :  "  where  any 
person  seised  of  any  land  upon  any  trust  or  by  way  of  mortgage 
dies  without  an  heir,  it  shall  be  lawful  for  the  Court  of  Chancery 
to  appoint  a  person  to  convey  such  land,  in  like  manner  as  is 
provided  by  the  act  of  the  11th  year  of  King  George  the  4tb 
and  the  Ist  year  of  his  present  Majesty,  intituled  an  Act  for 
amending  the  laws  respecting  conveyances  and  transfers  of  estates 
and  funds  vested  in  trustees  and  mortgagees,  and  for  enabling 
Courts  of  Equity  to  give  effect  to  their  decrees  and  or- 
ders *in  certain  cases,  in  case  such  trustee  or  mortgagee  [*3931 
had  left  an  heir,  and  it  was  not  known  who  was  such 
heir ;  and  such  conveyance  shall  be  as  effectual  as  if  there  was 
such  heir." 

V 

The  Vice-Chanobllob:— The  8th  section  of  11  Geo.  4  &  1 
Will.  4,  applies  to  a  case  where  a  person  seised  of  land  is  out 
of  the  jurisdiction  of  the  court;  and,  according  to  Lord  Lang- 
dale's  decision  in  Ex  parts  WhiUxm^  that  section  does,  by  the 
operation  of  4th  &  5th  Will.  4,  c.  23,  s.  2,  apply  to  the  case  of 
a  mortgagee.  Now  here  we  have  a  mortgagee  who  is  out  of  the 
jurisdiction  ;  and  according  to  the  statutory  construction  which 
the  4th  &  5th  Will.  4,  c.  23,  has  put  upon  the  8th  section  of  11 
Gko.  4  &  1  WilL  4,  c.  $0,  the  case  is  within  that  section :  and, 
therefore,  you  may  take  your  order.(c) 

(a)  See  11  Gka  4  &  1  Will  4,  a  60,  a.  8. 
(h)  1  Keen,  278. 

(e)  See  /a  f^  Siaafky,  wnk^  ToL  yit  p.  ItO;  and  A  re  WUcm$^  fJuOs^  Yd  DC 
Pb642. 
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[♦804]  *PYlt  t;.  LOCKYER 

Alienation  {restraint  of) — Forfeiiure. — Vesting  order. — Insolvent. 

IU\ :  12th  Nov. 

The  dividends  of  a  fund  '^ere  directed  to  be  paid  to  A.  for  life ;  bat,  if  he  aaaigned 
or  otherwise  disposed  of  them,  they  were  to  go  over.  A.  being  in  prisoBi  and 
charged  in  execution  for  debt,  the  creditor  obtained  an  order,  under  1  &  2  Viet 
c.  110,  8.  36,  vesting  all  his  property  in  the  provisional  assignee  of  the  Insolvent 
Debtors*  Court  Held,  that  the  dividends  of  the  fund  did  not  go  over,  but  vested 
in  the  assignee. 

The  testator  in  this  cause,  by  his  will  dated  the  11th  of  Jiilji 
1828,  directed  the  trustees  to  invest  5,0001  in  the  funds,  and, 
after  his  grandson,  Edmund  Lockyer  Pym,  should  have  attained 
21,  to  pay  the  dividends:  ''Into  the  hands  only  of  the  said 
E.  L.  Pym,  during  his  life,  or  until  such  forfeiture  by  him  as 
hereinafter  mentioned,  and  whose  receipts  alone  shall  be  required 
as  good  and  necessary  discharges  for  the  same :  hereby  willing 
that  the  said  dividends  and  interest,  or  any  part  thereof,  shall  not 
be  BBSsignable  or  assigned  by  him  or  otherwise  disposed  of  by 
him  in  any  manner  by  anticipation,  on  pain  of  forfeiture  to  go 
as  hereinaftier  mentioned ;  meaning  the  said  dividends  and  inter- 
est to  be  for  his  sole  and  personal  use  and  benefit  only ;  and  fix>m 
and  after  the  death  of  the  said  E.  L.  Pym,  or  such  forfeiture 
by  bim  as  aforesaid,  and  subject  to  the  trusts  aforesaid,  then 
upon  trust  that  my  said  trustees  shall  stand  possessed  of  the  said 
stocks,  funds,  and  securities,  and  the  interest  and  dividends  there* 
of,  in  trust  tot  the  use  and  benefit  of  all  and  every  the  children 
of  the  said  E.  L.  Pym." 

In  September,  1889,  E.  L.  Pym  being  in  prison  and  chargad 
ia  execution  for  debt,  the  creditor  at  whose  suit  be  had  been  com* 
mitted,  obtained  an  order  under  the  86th  sect  of  1  &  2  Yici  a 
110  (for  abolishing  arrest  on  mesne  process,  &a,)  vesting  his  real 
and  personal  estate  and  efEbots  in  the  provisional  assignee  of  the 
Insolvent  Debtors'  Gourt 
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*The  question  was  whether  Pjm's  interest  auder  the    [*896] 
will  was  forfeited,  or  whether  it  was  vested  in  the  as- 
signee. 

Mr.  BeOieU  and  Mr.  West  appeared  for  the  trustees  of  the  wilL 

Mr.  Wakejield  and  Mr.  Baoon^  for  the  assignees,  said  that  the 
language  of  the  will  applied,  not  to  a  hostile  and  compulsory 
prpoess  by  means  of  which  B.  L.  Pym  might  be  deprived  of  the 
provision  thereby  made  for  him,  but  to  an  assignment  or  dispo- 
sition of  it  by  his  own  voluntary  act ;  that,  as  the  law  stood  at 
the  time  of  the  testators'  death,  the  taking  of  the  benefit  of  the 
Insolvent  Debtors'  Act  must  be  the  voluntary  act  of  the  prisoner; 
but,  under  the  86th  sect,  of  the  late  Act,  the  creditor  at  whose 
suit  he  was  in  custody,  might  oompd  him,  after  he  had  been  ii> 
jail  for  21  days,  to  take  the  benefit  of  the  Act :  consequently, 
the  vesting  order,  although  it  had  deprived  Pym  of  the  personal 
use  and  benefit  of  the  provision,  had  not  caused  a  forfeiture  of 
it.  They  cited  Lear  v.  Lfggett{a)  as  applying,  in  principle,  to  the 
present  case ;  because  the  obtaining.of  the  vesting  order  in  the 
present  ciise,  was  as  much  an  act  done  in  invUum,  as*  the  taking 
out  of  the  oommiasion  of  bankruptcy  was  in  the  case  cited. 

Mr.  6^.  IHcharda  and  Mr.  ChandksSy  for  the  children  of  .E.  L. 
Pym,  relied  on  the  language  of  the  will,  and  said  that  the  court 
would  disappoint  the  dear  intention  of  the  testator,  if  it  held  that 
the  dividends  of  the  stock  were  payable  to  the  assignee ;  for  then 
the  assignee's,  and  not  Pym's,  receipts  would  be  requir- 
ed as  *good  and  necessary  discharges  for  the  same :  that  [^896] 
it  was  impossible  for  any  one  to  express,  more  strongly 
than  the  testator  had  done,  that  the  dividends  should  be  paid  to 
his  grandson,  for  the  sole  and  personal  benefit  of  his  grandson ; 
and  that  if,  from  any  cause  whatever,  they  could  not  be  so  paid 
any  longer,  then  that  they  should  go  over  to  the  children  of  his 
i :  that,  in  Lear  v«  Legg^  the  woords  of  thi  proviso  wei6 

(a)  AHk,  YoL  IL,  |L  4119. 
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cot  nearly  so  strong  as  those  used  by  the  testator  in  this  case ; 
for  there  was  no  direction  that  the  receipts  of  the  legatee  alone, 
should  be  required  as  good  and  necessary  discharges,  nor  was  it 
declared  that  the  provision  should  be  for  the  sole  and  personal 
tise  and  benefit  only  of  the  legatee. 

In  Shee  v.  j5afe,(a)  the  annuitant,  who  was  restrained  from 
alieiiBtioD,  took  the  benefit  of  the  Insolvent  Debtors'  Act  which 
was  then  in  force^  and  it  was  held  that  the  annuity  did  not  vest 
in  his  assignee,  but  fell  into  the  residue.  The  language  of  the 
Master  of  the  Bolls,  in  giving  judgment  in  that  case,  is  ma- 
terial to  show  that  it  is  the  intention  of  the  testator  that  is  to 
govern  in  cases  like  the  present  The  case  of  Oooper  v.  Wtfatt,{b) 
which  your  honor  followed  when  you  decided  Lear  r.  Legg^  is 
very  strong  in  favor  of  our  clients.  The  words  of  the  will  in 
that  case  corresponded,  very  oearly,  with  the  words  of  the  will  in 
this  case.  There  the  legatee  became  bankrupt,  and  it  was  held 
that  his  interest  did  not  vest  in  his  assignees,  but  ceased  for  the 
benefit  of  bis  children. 

At  the  time  when  the  will  was  made  and  at  the  testator^s  death| 
the  old  Insolvent  Debtors'  Act  was  in  force;  and  the 
{*S97]  will  *must  be  construed  with  reference  to  the  law  as  it 
then  existed :  and  as,  if  Pym  had  taken  the  benefit  of 
the  former  Act,  the  trust  for  him  would  have  ceased,  and  the 
trufft  for  his  childre|n  have  taken  effect,  the  court  must  hold  the 
same  consequence  to  follow  from  his  taking  the  benefit  of  the 
present  Act:  otherwise,  it  would  construe  the  will  aooordiog  to 
2Ln  esc  post  Jacto  law. 

Ths  Vics-Chancbllor  :— I  am  diearly  oi  opinion  that  tho 
asrignee  of  Pym  is  entitled  to  the  interest  of  the  fund. 

This  case  is  quite  unlike  that  of  Oooper  ▼.  WtfoU;  for  tibieit  the 
tfteBleeff  wetQ  directed  to  pay  the  averplixs  of  the  rents,  i 

(«)18yti.4M.  (^flildliSii 
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profits  into  the  hands  of  the  testator's  nephew,  but  not  to  his  as^ 
8ignee&  Here  there  is  no  such  direction,  but  the  trust  is  to  pay 
the  dividends  "  into  the  hands  only  of  E.  L.  Pyrn  during  his  life, 
or  until  such  forfeiture  by  him  as  hereinafter  mentioned,  and 
whose  receipts  alone  shall  be  required  as  good  and  necessary  dis- 
charges for  the  same:  hereby  willing  that  the  said  dividends  and 
interest,  or  any  part  thereof,  shall  not  be  assignable  or  assigned 
by  him,  the  said  E.  L.  Pym,  or  otherwise  disposed  of  by  him  in 
any  manner  by  anticipation,  on  pain  of  forfeiture  to  go  as  here- 
inafter mentioned ;  meaning  the  said  dividends  and  interest  to 
be  for  hia  sole  and  personal  use  and  benefit  only.'' 

Then  what  are  the  facts  of  this  case?  No  voluntary  act  has 
been  done  by  E.  L.  Pym  by  which  his  interest  in  the  fund  has 
become  forfeited ;  but^  under  the  provisions  of  a  recent  Act  of 
Parliament  (which  I  admit  the  testator  could  not  fore« 
see,  and,  therefore,  could  not  provide  *against,)  Pym's  [*898] 
furoperty  has  been  taken  from  him  by  operation  of  law 
and  without  his  concurrence^  and  his  assignee  has  become  enti« 
tied  to  it 


JOLLIFFB  V.  HbOTOB. 


Principal  and  agent — Aeeaunt — Jusi  aUowanoes, — Solicitor  and 

cUenL 

1841:  UthKoT. 

In  a  suit  by  a  principal  againat  bta  ateward  and  i^ent,  the  decree,  in  conformity  to 
the  prayer  of  the  bill,  directed  aa  account  to  be  taken  of  renta,  proflta  and  tlmber- 
HKNiey  received,  by  the  defendant,  on  the  plaintUTa  aeconnt ;  and  alao  directed 
Che  Master,  in  taking  the  aceoanti^  to  make  to  the  parties  all  just  allowanoas. 
The  defendant  was  a  solicitor,  and  had  acted,  as  sach,  for  the  plaintiff;  during  his 
stewardship ;  and  bills  of  costs  were  due  to  him  from  the  plaintift  The  ICaster, 
at  the  plaintiff's  req[uest,  taxed  the  bills,  and,  in  taking  the  accounts  under  the 
deoree,  included  the  reduced  amounts  of  tfaem  amongst  the  Just  alkiwaaMS  t9 
which  the  deftedaal  WM  entitled.  The  plaintUT  exempted  to  the  report  on  that 
efoouat:  and  the  oonrt  aUowed  the  SKosptiOQs. 

Vol.  Xn  22 
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The  plaintiff,  a  gentleman  of  landed  property,  had  employed 
the  defendant  to  act  as  his  agent  in  the  management  of  his  estates. 
The  bill  prayed  that  an  account  might  be  taken  of  the  sums  which 
the  defendant  had  received  as  such  agent,  and  that  the  defendant 
might  be  decreed  to  deliver  up,  to  the  plaintiff,  all  deeds,  docu- 
ments, papers  and  writings,  in  his  possession  or  power,  which  be- 
longed to  the  plaintiff  The  decree  directed  the  accounts  to  be 
taken,  and  the  Master  to  make,  to  the  parties,  all  juM  (dlowanoe$. 

The  defendant  was  a  solicitor,  and  had  been  employed  by  the 
plaintiff  in  that  capacity  during  the  period  that  he  bad  acted  as 
the  plaintiff's  agent;  and,  several  bills  of  costs  having  become 
due  to  him  from  the  plaintiff,  the  Master,  on  the  application  of 
the  plaintiff's  solicitor,  referred  those  bills  to  a  clerk  in  coort^  fiv 

taxation ;  and,  in  taking  the  accounts  directed  by  the 
[*899]     decree,  he  included  the  reduced  amounts  of  the  *bilb 

amongst  the  just  allowances  to  be  made  to  the  defend- 
ant. The  plaintiff  excepted  to  the  report,  because  the  Master 
had  allowed  the  defendant  the  reduced  amounts  of  his  bill& 

Mr.  O.  JSichards  and  Mr.  Parry^  in  support  of  the  exceptions. 

Mr.  BetheU  and  Mr.  Brigg$y  in  support  of  the  report^  said  that, 
if  a  client  applied  to  have  his  solicitor's  bills  taxed,  he  undertook 
to  pay  them ;  and  that  the  plaintiff  could  not  get  his  deeds,  &c^ 
out  of  the  hands  of  the  defendant,  until  he  had  paid  his  bills. 

The  Viob-Chancbllob,  after  referring  to  the  pleadings  and 
decree,  said : — The  bill  states  that  the  defendant  did  act  as  the 
plaintiff's  solicitor ;  but  I  do  not  see,  either  in  the  bill  or  in  the 
answer,  any  statement  that  any  bills  of  costs  were  due  from  the 
plaintiff  to  the  defendant  The  bill  is  framed  for  an  account  of 
the  rents  and  profits  of  the  plaintiff's  estates,  and  of  the  moneys 
produced  by  the  sale  of  timber  on  those  estates,  which  had  been 
receiyed  by  the  defendant:  and  the  defendant  does  not,  by  his 
answer,  make  any  daim  in  respect  of  bills  of  costs ;  there  is  no 
passage  in  the  answer  to  that  effect    The  decree  directs  the  Mas- 
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ter  to  take  an  aoooant  of  the  rents,  profits,  and  timber-money  re* 
ceived  bj  the  defendant :  but  it  does  not  order  the  Master  to  tax 
any  bills  of  costs.  Therefore,  under  the  direction  to  make  the 
defendant  just  allowances,  it  was  not  competent  to  the  Master  to 
tax  the  defendant's  bills,  and  to  allow  him  the  amounts. 

Consequently,  I  cannot  allow  the  report  to  stand. 


*IN  the  matter  of  8  &  4  Vict,  a  55,  (to  enable  the  own-    [♦400] 
ers  of  settled  estates  to  defray  the  expense  of  drain- 
ing the  same,  by  way  of  mortgage.) 

JSic  parte  DKBSSa. 
Petition,  service  of.— Stat  8  <fe  4  VtcL  c  55. 

1841:  19th  Nov. 

A  petition  preeented  under  3  ft  4  TicL  e.  66,  bj  » tenant  for  Ufb  of  aettled  estatei^ 
for  leave  to  drain  the  estates,  ordered  to  be  served  on  the  tnisteoe  to  preserve 
contingent  remainders^  the  person  benefldaUj  entitled  to  the  flnt  vested  estate 
of  inheritance  being  an  infant 

The  Act  of  Parliament  above  mentioned  empowers  any  ten- 
ant for  life  or  for  a  term  determinable  upon  bis  or  her  life,  under 
any  will,  settlement  or  other  like  disposition,  entitled  in  posses- 
sion, at  law  or  in  equity,  to  any  lands  in  England  or  Ireland,  or 
the  guardian  or  guardians  of  any  in&nt,  on  the  behalf  of  such 
in&nt  so  entitled  as  aforesaid,  to  apply,  by  petition,  to  the  Court 
of  Chancery  or  Exchequer  in  England  or  Ireland,  for  leave  to 
make  any  permanent  improvements  in  the  lands  to  which  he  or 
she  shall  be  so  entitled,  by  draining  the  same  in  a  permanent 
manner ;  sect  1 :  Provided  that  a  copy  of  every  such  petition 
shall  be  served,  21  days  at  the  least  bdfore  the  hearing  thereof 
upon  the  person  or  persons  beneficially  entitled,  at  law  or  in 
equity,  to  the  first  vested  estate  of  freehold  of  inheritance  in  re- 
mainder after  the  estate  of  the  tenant  for  life ;  but,  if  any  such 
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persons  shall  be  of  unsound  mind  or  under  the  age  of  21  years, 
or  under  any  other  legal  disability,  or  beyond  the  limits  of  the 
United  Kingdom,  then  a  copy  of  such  petition  shall  be  served, 
on  his^  her  or  their  behalf,  upon  such  person  or  persons  respec- 
tively as  the  Court  of  Chancery  or  Exchequer,  to  which  the  pe- 
tition shall  be  preferred,  shall  appoint  for  that  purpose ;  sect  2 : 
And  when  the  improvements  have  been  made  and  sanctioned  by 
the  court,  the  Master  may  authorize  the  tenant  for  life, 
[*401]  &c.,  to  charge  the  estates  *with  the  payment,  to  any  per- 
son willing  to  advance  the  same,  of  the  amount  of  the 
sums  expended,  together  with  interest  at  five  per  cent ;  sect  4. 

Sir  Edward  Bering,  the  tenant  for  life  of  certain  settled  estates, 
in  which  his  eldest  son,  an  infant,  was  entitled  to  the  first  vested 
estate  of  fireehold  of  inheritance  in  remainder,  having  presented 
a  petition  under  the  Act; 

Mr.  Bbxam^  on  his  behalf  applied  to  the  court  to  appoint  a 
person  on  whom  the  petition  might  be  served  on  the  infant's  be- 
hal£ 

The  Vtce^GhanceBor  directed  the  petition  to  be  served  on  the 
trustees  of  the  estates  to  preserve  contingent  remainder& 


[*402]    *Hakkah  Mabu.  Tbulogk  v.  John  Bobey. 

J^aMe  of  Idmitaiions^  8  <fr  4  WHL  4,  c  27. — AcknowMgrnetd, — 
Mortgagor  and  morigaget, — Equiiy  of  redemption. — AgenJU 

).84I:I9thNov. 

A  mortgagee  in  poesessioa  of  lands  at  Hendrod,  having  received  from  the  gnmd- 
&ther  of  the  infimt  heir  of  the  mortgagee,  a  letter,  the  contents  of  whidi  did  not 
appear,  wrote  In  answer  as  follows :  "  Coaceming  tiie  bosinees  at  Hendred,  whioh 

.  ymi  know  nearly  as  well  as  myselt  as  there  has  been  nothing  kept  from  yoAi 
wbish  I  am  veij  wiUing  to  settle  if  jour  granddaughter  is  of  age.  I  never  told 
jou  aBjothsrwajri ;  as  I  have  been  informed  she  is  the  heiress  of  what  there  i&  TIm 
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differeDce  is  not  worth  much.  I  shall  hear  ftom  jonr  grand-danghter  about  tha 
bosneflB."  Held,  that  the  last-menUoned  letter  was  an  acknowledgment  of  the 
heir's  right  to  redeem  the  mortgage,  and  that,  when  she  oameof  age^  she  was  en- 
titled to  consider  her  grandfather  as  having  acted  as  her  agent,  and,  consequently, 
that  she  was  entitled  to  redeem  the  mortgage  at  any  time  within  20  years  after 
the  letter  was  written. 

In  December,  1767,  Richard  Hutchins,  the  plaintiff's  great- 
grandfather, made  u  mortgage  in  fee  of  a  copyhold  estate,  held 
of  the  manor  of  East  Hendred  in  Berkshire.  In  October,  1774, 
the  mortgage  was  transferred  to  John  Bobej,  the  elder;  and, 
soon  afterwards,  he  was  admitted  to  and  entered  into  possession 
of  the  mortgaged  premises,  and  continued  in  possession  of  them 
nntil  his  death. 

Hutchins,  the  mortgagor,  died  in  1776 ;  and  the  equity  of  re- 
demption of  the  mortgaged  premises  descended  to  his  three 
daughters,  Ellen,  Hannah,  and  Mary.  Ellen  afterwards  died  in- 
testate and  without  issue,  leaving  her  sisters,  Mary  and  Hannah, 
her  customary  co-heirs.  In  October,  1804,  Hannah  sold  and 
surrendered  her  moiety  of  the  equity  of  redemption  to  John 
Bobey,  the  elder,  in  fee.  Mary  married  John  Trulock,  the  elder, 
and  died  in  1778,  leaving  her  son,  John  Trulock,  the  younger, 
her  customary  heir.  John  Trulock,  the  younger,  died  in  1811, 
leaving  the  plaintiff^  who  was  then  about  four  years  old,  his  only 
child  and  customary  heir.  In  December,  1887,  John  Trulock| 
the  elder,  died. 

*John  Bobey,  the  elder,  died  some  time  before  the    [*408] 
Slst  of  October,  1817 ;  and,  on  or  about  that  day,  the 
defendant  was  admitted  to  the  mortgaged  premises  either  as  the 
devisee  or  heir  of  his  father;  and  he  then  entered  into  and  had 
ever  since  continued  in  the  possession  of  the  mortgaged  premises. 

The  bill  was  filed  on  the  9th  of  May,  1838,  praying,  amongst 
other  things,  that  the  plaintiff  might  be  declared  to  be  entitled  to 
Tedeem  one  moiety  of  the  mortgaged  premises.  It  charged  thai 
the  defendant,  in  a  letter  written  by  him  to  the  plaintiff's  grand- 
fitther,  in  or  about  the  month  of  November,  1821,  in  reply  to  a 
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letter  from  the  plaintifiTs  gnmd&ther,  admitted  the  plaintiffs 
title  to  the  equity  of  redemption  in  a  moietj  of  the  mortgaged 
premises,  and  stated  that  he  was  willing  to  settle  aoooants  as  to 
the  mortgaged  premises,  when  the  plaintiff  should  attain  her 
full  age.  The  letter  alluded  to,  in  the  above  charge,  as  contain* 
ing  an  admission  of  the  plaintiff's  title,  was  dated,  "  Hendredf 
80th  of  November,  1821,"  and  was  as  follows :  "  Sir,  Having 
received  a  letter  dated  the  17th  of  November,  after  a  week's  torn 
round  the  country  on  expense,  I  think  you  might  send  letter 
with  less  expense.  Concerning  the  business  at  Hendred,  which 
you  know  nearly  as  well  as  myself,  as  there  has  been  nothing 
kept  from  you ;  which  I  am  very  willing  to  settle  if  your  grand- 
daughter is  of  age.  I  never  told  you  any  other  ways ;  as  I  have 
been  informed  she  is  the  heiress  of  what  there  is.  As  for  chan- 
cery, I  think  there  is  no  good  there.  The  difference  is  not  worth 
much.  I  shall  hear  from  your  grand-daughter  about  the  busi- 
ness.   J.  RAey?^ 

The  question,  at  the  hearing  of  the  cause,  was  whether  that 
letter  prevented  the  plaintiff's  right  to  redeem  from  being 
[*404]  *barred  by  the  Statute  of  Limitations,  8  &  4  William 
4,  c.  27 ;  that  is,  whether  it  was  "  an  acknowledgment 
of  the  title  of  the  mortgagor  or  of  his  right  of  redemption,  given 
to  the  agent  of  the  mortgagor  or  some  person  claiming  his  estate, 
in  writing,  signed  by  the  mortgagee  or  the  perscm  daiming 
through  him ;"  sect  28. 

The  direction  and  contents  of  the  letter,  and  the  signature  to 
it,  were  proved  to  be  in  the  hand- writing  of  the  defendant :  and 
J.  Trulock's  daughter  deposed  that  she  received  it  from  the  East 
Hendred  carrier,  for  her  father,  who  was  then  confined  for  debt 
in  Beading  jail. 

Mr.  Stuart  and  Mr.  Koe^  for  the  plaintiff  contended  that  the 
letter  contained  a  sufficient  acknowledgment  of  the  plaintiff^ 
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right  to  redeem  the  mortgaged  premises,  and  referred  to  the 
judgment  in  JSseks  y.  IhBtlethumiR.(a) 

Mr.  Wak^idd  and  Mr.  BandaU,  for  the  defendant,  said  firsts 
that  the  language  of  the  letter  was  so  rague,  that  it  did  not  dis- 
tinctly appear  to  have  any  referenoe  to  the  mortgaged  premises ; 
and  secondly,  that  there  was  no  evidence,  nor  was  it  even 
alleged  by  the  bill,  that  John  Trulock,  the  elder,  was  the  agent 
of  the  plaintiff  or  even  that  he  had  assumed  to  act  as  such. 

The  YfiCE-CHAKCSLLOR :— I  think  that  the  plaintiff  has  a  right 
to  redeem  the  mortgaged  property. 

The  question  is  what  is  the  fair  construction  of  the  letter  of 
the  80th  of  November,  1821,  and  what  effect  ought  to  be 
*given  to  it,  having  regard  to  the  Statute  of  Limitation!  [*405] 
Now  the  language  of  the  statute  is :  "  that  when  a  mort- 
gagee shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  any  land  or  the  receipt  of  aoy  rent  comprised  in  his  mortgage, 
the  mortgagor,  or  any  person  claiming  liirough  him,  shall  not 
bring  a  suit  to  redeem  the  mortgage,  but  within  20  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession 
or  receipt,  unless,  in  the  meantime,  an  acknowledgment  of  the 
title  of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have 
been  given  to  the  mortgagor  or  some  person  claiming  his  estate, 
or  to  the  agent  of  soch  mortgagor  or  person,  in  writing  signed 
by  the  mortgagee  or  the  person  claiming  through  him ;  and,  in 
such  case,  no  such  suit  shall  be  brought  but  within  20  years 
next  after  the  time  at  whidi  such  acknowledgment  or  the  last 
of  such  acknowledgments,  if  more  than  one,  was  given."  Now, 
John  Bobey  the  elder  was  in  possession  of  the  estate,  and  had 
been  in  possession  of  it  ever  since  1774.  In  1804,  he  purchased 
one  moiety  of  the  equity  of  redemption.  Then,  with  respect  to 
the  other  moiety,  the  case  was  this.  Mary,  who  was  the  owner 
cf  the  other  moiety  of  the  equity  of  redemption  when  it  first  be- 

MOoopfli^aGL,164. 
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came  divided  into  moietiea,  died  in  1778.  leaving  a  son.  He 
died  in  1811,  and  left  the  plaintiff  hid  heir.  The  plaintiff  was 
born  in  1807,  and  consequently,  she  was  only  four  jears  old  when 
her  father  died.  John  Trulock,  the  husband  of  Mary  and  the 
grandfather  of  the  plaintiff  survived  his  wife^  and  became  en* 
titled  to  her  moiety  of  the  estate,  subject  to  the  mortgage^  as 
tenant  by  the  curtesy.  He  died  in  December,  1887.  The  grand- 
father  being  entitled  as  tenant  by  the  curtesy^  and  the  plaintiff 
being  the  owner  of  one  moiety  of  the  equity  of  redemption,  the 

grandfather  wrote  some  letter  to  the  defendant  which 
[*406]    does  not  appear.     The  defendant  *wrote,  in  answer,  the 

letter  of  the  80th  of  November,  1821.  But  first,  I  musi 
observe  that  the  mortgaged  estate  was  situate  in  the  parish  of 
Hendred.  In  that  letter  he  says :  '^  Concerning  the  bumness  at 
Hendred,  which  you  know  nearly  as  well  as  myself."  So  that 
the  writer  assumes  that  the  person  whom  he  was  addressing 
knew  nearly  as  much  of  the  matter  as  he  did  himself  Then  he 
says :  "  which  I  am  very  willing  to  settle  if  your  grand-daughter 
is  of  age.**  Now  what  was  the  matter  which  he  was  willing  to 
settle  ?  There  could  be  but  one  matter  to  settle,  namely,  that 
which  might  arise  in  consequence  of  the  grand-daughter  being 
entitled  to  a  moiety  of  the  equity  of  redemption.  He  then 
says:  "I  never  told  you  any  otberways;  as  I  have  been  in- 
formed she  is  the  heiress  of  what  there  is."  That  is  an  admis- 
sion  that  the  grand-daughter  was  the  heiress  of  what  there  waa^ 
that  is,  of  that  portion  of  the  equity  of  redemption  which  had 
not  been  purchased  by  John  Sobey  the  elder. 

It  appears  to  me  that  the  court,  being  in  possession  of  the  cir> 
cumstances  of  the  case,  must  construe  the  letter  in  the  way  in 
which  the  writer  intended  it  to  be  construed  by  the  person  to 
whom  it  was  addressed ;  and  I  think  that  it  is  an  acknowledgment, 
by  the  defendant,  that  the  plaintiff,  Hannah  Maria  Tralock^  was 
entitled  to  one  moiety  of  the  equity  of  redemption  ;  it  is  not  ca- 
pable of  any  other  construction. 

Then  it  was  objected  that^  as  the  letter  was  not  written  either 
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to  the  grand  daughter  or  to  a  person  aathorized  to  act  as  her 
agent,  it  was  not  such  a  written  acknowledgment  as  the  statute 
requires.  The  question,  however,  is  whether  the  party  who 
wrote  the  ktter,  did  not  treat  the  party  to  whom  it  was 
written  as  the  *agent  of  the  child.  She  was  at  that  time  [*407] 
an  infant ;  and  the  writer  made  the  statements^  in  his 
letter,  in  answer  to  the  grandfather's  letter  upon  the  infant's  busi- 
ness :  and,  when  he  said :  "  I  am  very  willing  to  settle  if  your 
grand-daughter  is  of  age,"  can  it  be  supposed  that  that  was  not 
meant  to  be  a  statement  of  which  the  grand>daughter  might 
avail  herself,  when  she  came  of  age  ?  It  would  be  a  forced  con- 
struction to  say  that  this  was  not  an  acknowledgment  within  the 
statute,  or  that  it  was  not  given  to  the  agent  of  the  person  claim* 
ing  the  estate  of  the  mortgagor.  It  is  not  necessary,  to  make  a 
person  an  agent,  that  he  should  have  an  actual  authority  to  act 
It  is  quite  sufficient  that  the  grandfather  acted  as  the  agent  of 
his  grandchild ;  and  that  she,  when  she  came  of  age,  adopted 
what  he  had  done  on  her  behal£  The  letter,  too,  treats  the  grand- 
father as  agent :  it  assumes  that  he  had  full  knowledge  of  all  the 
circumstances  relating  to  the  property  ;  and,  in  my  opinion^  the 
expressions  in  it  do,  in  effect,  admit  the  right  in  dispute.  Con* 
sequently  I  shall  make  a  decree  to  redeem,  in  the  usual  form 
where  the  defendant  is  a  mortgagee  in  possession. 


*C0LLBY  V.  Candlejl  [*408] 

Contempt — Practice. — Process. — Construction  </ll  Oeo.  4cfc  1  WilL 
4,  c.  86,  ruU  5. 

1841;  a5lh  Nov.  and  9th  Dec. 

The  6tb  rale  of  11  Gea  4  ft  1  Wia  4,  a  36,  directs  that  where  a  de/bodant  Is  in 
cuatodj  for  a  contempt  in  nol  anaweiing,  the  plaintiff  shall  bring  hinii  bj  Ao^eos 
0097110,  to  the  bar  of  the  court,  within  a  certain  specified  time^  and  that,  in  case  he 
shall  not  be  brought  up  within  that  time,  he  shall  be  discharged  out  of  custody. 
A  haJbeaa  corfua  for  bringing  up  a  defendant,  expired  before  he  was  brought  up : 
but  he  was  brought  up  within  the  time  prescribed,  and  w^  then  committed  to 
the  fleet    Held,  that  the  committal  was  regtUar. 
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The  defendant  being  in  custody  under  an  attachment  for  want 
of  answer,  a  habeas  oorpua^  returnable  on  the  2nd  of  November, 
18^1,  was  issued  for  bringing  him  to  the  bar  of  the  court  On 
the  4th  of  November  he  was  brought  to  the  bar  of  the  court,  and 
was  dien  turned  over  to  the  fleet. 

Mr.  Fisher  now  moved  to  discharge  the  defendant  out  of  cus 
tody,  on  the  ground  that  he  had  not  been  brought  to  the  bar  of 
the  court  until  after  the  habeas  corpus  had  expired,  apd,  conse- 
quently, had  not  been  brought  there  by  habeas  corpus^  as  requir- 
ed by  ILth  Oea  4  &  1  Will  4,  c.  86,  rule  6,  which  directs  thatt 
if  the  defendant  under  process  of  contempt  for  not  appearing  or 
not  answering,  be  in  actual  custody,  and  shall  not  have  been 
sooner  brought  to  the  bar  of  the  court  under  process  to  answer 
his  contempt,  the  plaintiff,  if  the  contempt  be  not  sooner  cleared, 
shall  bring  the  defendant,  by  an  habeas  corpus^  to  the  bar  of  the 
oourt,  within  80  days  from  the  time  of  his  being  actually  in  cus- 
tody or  detained  (being  already  in  custody)  upon  process  of  con- 
tempt ;  and,  if  the  last  day  of  such  80  days  shall  happen  out  of 
term,  then  within  the  first  four  days  of  the  ensuing  term :  and, 
in  case  any  such  defendant  shall  not  be  brought  to  the  bar  of  the 
court  within  the  respective  times  aforesaid,  the  sheriff, 
[*409]  jailor,  Ac.,  *in  whose  custody  he  shall  be,  shall,  there- 
upon, discharge  him  out  of  custody,  without  payment 
by  him  of  the  costs  of  the  contempt     Oreening  v.  Oreemng.{a) 

Mr.  Cooper,  contra. 

The  ViOB-CHANOiLLoR:-rThe  rule  says  that  in  case  any  de- 
fendant shall  not  be  brought  to  the  bar  of  the  court  within  the 
respective  times  aforesaid,  he  shall  be  discharged :  it  does  not  say 
that  in  case  he  shall  not  be  brought  up  by  habeas  corpus,  he  shall 
be  discharged ;  but  it  merely  prescribes  the  time  within  which 
he  shall  be  brought  up,  which,  in  this  case,  was  within  the  four 
first  days  of  Michaelmas  term:  and,  as  he  was  brought  up  within 
that  time,  the  order  sought  to  be  discharged  was  right. 

Motion  refused, 
(a)  1  Bmt.  laL 
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♦Herring  v.  Clobery.  [*410] 

OoniempL — Decree  {staying  proceedings  under,) 
18il :  4th  December. 
A  pUintifr,  whose  biU  bad  been  diemiased  with  oosts  at  the  hearing,  appealed  ftom 

the  decree  before  anj  atepe  bad  been  taken  to  compel  him  to  pay  the  costs ; 

the  conrti  however,  reibsed  an  application,  made  by  him,  to  stay  the  execution  of 

U)e  decree. 
If  a  party  who  has  appealed  from  a  decree,  wishes  to  stay  the  execution  of  it,  he 

ought  to  apply  to  the  court  as  speedily  as  possible. 
A  party  against  whom  a  decree  had  been  made  with  costs,  appealed  from  it ;  and, 

afterwards,  moved  to  stay  the  execution  of  it    The  court  allowed  the  motion  to 

proceed,  notwithstanding  the  party  was  in  contempt  for  non-payment  of  the 


The  court  refbsed  to  discharge  a  plaintiff,  who  was  in  custody  for  a  contempt  in  not 
paying  costs  which  he  had  been  decreed  to  pay,  notwithstanding  he  had  appealed 
fl!om  the  decree,  and  deposed  that  it  was  of  the  greatest  importance  to  him,  and 
to  an  infant  co-plaintiff  (his  daughter,)  that  he  should  have  his  personal  liberty  to 
enable  him  to  prosecute  the  appeal,  and  to  instruct  his  counsel  and  solicitor,  and 
otherwise  to  assist  in  the  conduct  of  iL 

By  the  decree  made  at  the  hearing  of  this  cause,  on  the  15th 
of  December,  1840,  the  biU  was  dismissed  with  costs.  On  the 
13th  of  April,  1841,  the  plaintiff  presented  a  petition  of  appeal 
from  the  decree.  On  the  25th  of  that  month,  the  defendants' 
bills  of  costs  were  left  with  the  Master,  for  taxation ;  and,  on  the 
10th  of  May,  those  bills  were  taxed  at  8462.  On  the  5th  of  June, 
the  plaintiff  was  taken  on  an  attachment  for  non-payment  of  the 
816^ ;  and,  on  the  12th,  he  was  brought  to  the  bar  of  the  court 
and  turned  over  to  the  fleet  A  few  days  afterwards,  attach- 
ments were  left^  with  the  warden  of  the  fleet^  for  costs  due,  from 
the  plaintiff,  under  orders  in  the  cause. 

On  the  29th  of  November,  the  plaintiff  served  a  notice  of  mo- 
tion that  he  might  be  discharged  out  of  the  custody  of  the  war- 
den  of  the  fleet ;  and  that  process  of  contempt  upon  the  several 
attachments  issued  against  him,  at  the  instance  of  the  defendants^ 
for  non-payment  of  costs,  might  be  stayed  until  after  his  petition 
of  appeal  should  have  been  heard. 
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[*411]  *The  motion  was  supported  by  an  affidavit,  made  by 
the  plaintiff,  stating  that  it  was  of  the  utmost  import- 
ance to  him  and  to  the  interests  of  his  daughter,  the  infant  co- 
plaintiff  in  the  cause,  that  he  should  have  his  personal  liberty, 
to  enable  him  to  prosecute  his  appeal,  and  to  instruct  his  counsel 
and  solicitor,  and  otherwise  to  assist  in  the  conduct  thereo£ 

Mr.  0.  Richards  and  Mr.  Wright^  for  the  defendants,  said  that, 
whatever  might  be  the  grounds  on  which  the  plaintiff  sought  to 
be  discharged  without  clearing  his  contempt  in  not  paying  the 
costs  of  the  suit,  he  could  not  be  heard  at  all  until  the  prior  costs 
had  been  paid. 

Mr.  EomiUy  and  Mr.  Loftaa  Wigram^  for  the  plaintiff,  submit* 
ted  to  the  objection :  and  the  coats  incurred  prior  to  the  decree, 
were  paid,  in  court,  by  some  person  on  the  plaintiff's  behalf 

Mr.  BomUly  and  Mr.  Z..  Wigram^  then  proceeded  with  their 
motion.  They  cited  King  v.  BryaMy{d)  Wilson  v.  BatiBS^Qi)  Bkk' 
tUs  V.  Morn%ngton^{c)  Meade  v.  Norbury^{d)  and  Owynn  v.  Zett- 
hridge.(e)  But  they  relied  principally  upon  Lord  Eldon's  judg- 
ment in  Boberts  v.  ToUy^{f)  where  his  lordship  says :  "  In  a  case 
that  occurred  yesterday,  on  a  motion  to  discharge  proceedings 
for  irregularity,  the  appeal  was  lodged  before  any  proceeding  for 
the  costs  had  been  commenced ;  and  the  distinction  taken,  by 
Mr.  Newland,  between  appeals  presented  before  and  after  a  step 
taken  for  the  costs,  appeared  to  me  to  be  very  sensible.  There 
would  be  danger  in  going  to  this  extent,  that  an  appeal 
[*412]  lodged  *after  a  party  had  begun  to  pursue  his  remedies 
for  costs,  perhaps  with  the  very  object  of  preventing  the 
payment  of  those  costs,  should  stay  the  proceeding  for  them." 
They  added  that  the  plaintiff,  in  case  the  court  should  think  pro- 
per to  discharge  him,  was  ready  to  give  security  for  surrendering 
himself,  if  his  petition  of  appeal  should  be  dismissed. 

(a)  3  MjL  k  Craig,  191.  (d)  4  Price,  323. 

(5)  Ibid.  197.  (e)  14  Yes.  285. 

(c)  AnJte,  Vol  TIL  p.  200.  {J)  19  Vee.  446. 
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Ths  Yice-Ohancellob : — I  cannot  grant  this  application: 
for,  in  the  first  place,  it  is  not  a  rule  of  this  court  to  interfere,  as 
a  matter  of  course,  to  stay  the  proceedings  under  a  decree,  merely 
because  it  is  appealed  from ;  and,  in  the  next  place,  it  is  by  no 
means  the  practice  of  the  court  to  interpose  in  order  to  stay  a 
proceeding  the  only  object  of  which  is  to  compel  the  payment 
of  costs.  Here  the  bill  was  dismissed  with  costs ;  so  thai  all  that 
the  party,  who  now  asks  for  the  interference  of  the  court,  has  to 
do,  is  to  pay  the  costs. 

The  46th  General  Order  of  1828,  directs  that  every  application 
to  stay  proceedings  upon  any  decree  or  order  which  is  appealed 
from,  shall  be  made  first  to  the  judge  who  pronounced  the  decree 
or  order.  I  always  considered  the  essence  of  that  general  order 
to  be,  that  the  judge,  who  pronounced  the  decree  or  order,  was 
the  person  best  able  to  determine  whether  the  party  who  was 
dissatisfied  with  it,  had  a  fair  ground  for  appealing  from  it  If 
the  judge  should  see  that  the  case  involved  important  and  diffi- 
cult questions,  and  that  it  was  probable  that,  if  the  application 
were  not  granted,  the  thing  which  formed  the  subject  of  the  de- 
cree, would  be  placed  in  jeopardy  and  be  irrecoverable  in  case  the 
decree  should  be  reversed,  then  it  would  be  his  duly  to  interfere 
in  order  to  stay  the  execution  of  the  decree.  But,  where 
*a  decree  has  been  appealed  fix)m,  and  no  ground  issta-  [*418] 
ted  for  staying  the  execution  of  it,  except  that  it  may 
be  reversed,  the  court  will  not  interfere. 

Now,  with  respect,  to  this  particular  cause.  It  was  argued  at 
considerable  length  and  with  great  ability;  but  there  was  no 
difficulty  about  the  law  of  the  case.  It  is  true  that  I  reserved 
my  judgment  upon  it;  but  I  did  so  because  the  parties,  by  what 
they  had  done  amongst  themselves,  had  involved  the  matter  in 
great  perplexity ;  and,  therefore,  it  was  necessary  for  me,  before 
I  could  determine  what  ought  to  be  done,  to  read  very  deliber- 
ately  through  the  pleadings  and  evidence  in  the  cause ;  and  I 
exercised  my  best  judgment  in  pronouncing  the  decree. 

Then  what  was  the  course  which  was  taken  by  Mr«  Herring, 
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against  whom  the  decree  was  prononnoed  ?  He  did  not  interfere, 
in  the  first  instance,  to  stay  the  proceedings  as  to  the  payment 
of  the  costs  directed  by  the  decree.  Tlie  defendant's  bills  of  costs 
were  carried  in,  before  the  Master,  to  be  taxed.  The  taxation 
was  proceeded  with,  and  was  completed  in  May,  1841.  On  the 
6th  of  June,  Mr.  Herring  was  taken  on  an  attachment  for  non- 
payment of  the  costs ;  and  it  was  not  until  the  29th  of  Novem- 
ber, that  the  present  application  was  made. 

If  this  case  had  really  been  one  in  which  the  court  ought  to 
interfere,  the  application  to  stay  the  proceedings  ought  to  have 
been  made  immediately.  Instead  of  which  the  plaintiff  has  al* 
lowed  all  these  proceedings  to  take  place,  and  himself  to  be  placed 
in  contempt,  before  he  made  the  application.    So  that,  if  this 

case  had  been  one  in  which  the  court  ought  to  interfere, 
[*414]    he  *has  placed  himself  in  an  unfavorable  position  for 

the  purpose  of  being  heard  ;  and,  being  in  that  position, 
he  has  made  an  application  which  rests  only  on  the  ground  that^ 
possibly,  the  decree  may  be  reversed :  and  that,  as  I  said  before, 
is  not  a  sufficient  reason  for  staying  the  proceedings  under  the 
decree:  and,  consequently,  the  motion  must  be  refused  with  costs. 


Turner  v.  Hind. 


New  Orders  of  August,  1841. — Parties. — OonstmcUon. 
1841 :10tli  Dee. 
The  30tb  Order  of  Aogustk  1841,  does  not  applj  to  a  case  in  which  the  equitable  in«> 

tereat  onlj,  is  yeated,  by  devise,  in  A.  and  B.,  in  tnut  to  aell,  although  thejr  are 

empowered  to  give  dischargee  ibr  the  proceeds. 

Under  the  settlement  on  the  marriage  of  John  Turner  and 
Mary  Hind,  an  estate  was  vested  in  trustees  in  trust  for  the  hua* 
band  and  wife  for  their  lives  successively,  and,  after  the  death 
of  the  survivor,  in  trust  for  such  of  their  children  or  grandchil- 
dren as  Mary  Turner  should  appoint  by  deed  or  will|  and,  in  de- 


CASES  IN  CHANCERY.  851 

Turner  v.  Hind 

&iilt  of  appointment,  in  trust  for  all  the  children  of  the  marriage 
who  should  be  living  at  the  death  of  their  surviving  parent,  and 
for  the  issue  of  such  of  them  as  should  be  then  dead. 

Mary  Turner  survived  her  husband.  By  her  will,  made  in 
execution  of  the  power,  she  appointed  the  estate  to  two  persons, 
one  of  whom  was  the  plaintifT,  in  trust  to  sell  and  divide  the 
proceeds  amongst  certain  of  her  children,  and  she  declared  that 
the  receipts  of  the  appointees  should  be  sufficient  discharges  for 
the  purchase-money.  The  object  of  the  suit  was  to  have  the 
trusts  of  the  will  carried  into  execution  under  the  direction  of 
the  court. 

At  the  hearing  of  the  cause,  it  was  objected  that  the  suit  was 
defective  in  respect  of  parties ;  as  some  of  the  persons 
^interested,  under  the  will,  in  the  proceeds  of  the  sale    [*416] 
of  the  estate,  and  also  some  of  the  persons  interested, 
under  the  settlement^  in  de&ult  of  appointment,(a)  were  not  made 
partie& 

Mr.  BetheU^  for  the  plaintiflF,  relied  on  the  80th  Order  of  Au- 
gust, 1841,  which  directs:  "That  in  all  suits  concerning  real 
estate  which  is  vested  in  trustees  by  devise,  and  such  trustees  are 
competent  to  sell  and  give  discharges  for  the  proceeds  of  the  sale 
and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall  re- 
present the  persons  beneficially  interested  in  the  estate  or  the 
proceeds,  or  the  rents  and  profits,  in  the  same  manner  and  to  the 
same  extent  as  the  executors  or  administrators,  in  suits  concern- 
ing personal  estate,  represent  the  persons  beneficially  interested 
in  such  personal  estate ;  and,  in  such  cases,  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  in  such  real  es- 
tate, or  rents  and  profits,  parties  to  the  suit  But  the  court  may, 
upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties." 

(a)  One  of  the  qnestioDB  in  the  flail  wai^  ^etber  the  appointment  was  vahd.  It 
waa  deail/  bad  at  law ;  aa  the  appointees  were  not  objeota  of  the  power. 
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Mr.  WHbraham  and  Mr,  FreeUng  also  were  coansel  in  the  canse. 

The  Vice-Chai^okllor  :— It  is  quite  evident  that  this  case  is 
not  within  the  SOth  Order  of  August,  1841.  That  Order,  on  the 
fisice  of  it,  applies  to  those  cases  only,  in  which  a  real  estate  is 
vested  in  trustees  by  devise,  and  such  trustees  are  oom- 
[*416]  petent  *to  sell  and  give  discharges  for  the  proceeds  of 
the  sale.  Here,  the  persons  who  are  empowered  to  give 
discharges  for  the  proceeds  of  the  sale,  are  not  persons  in  whom 
(he  legal  estate  is  vested  by  devise.  Consequently,  neither  they 
nor  the  trustees  of  the  legal  estate  under  the  settlement,  will  be 
able  to  make  a  good  title,  unless  all  the  cestuia  que  trust  are  made 
parties  to  the  suit.(a) 


HuDSOK  v.  Maddison. 


Nuiiance, — Pleading, — Jt'arties. — Mis-joinder. 

1841:  SlfltDea 

A  bill  was  filed  by  fire  sereral  occupiers  of  houses  in  a  town,  to  restnia  the  eree- 
tioa  of  a  steam-engine  which  would  be  a  nuisance  to  each  of  them.  Held,  that 
each  occupier  bad  a  distinct  right  of  suit,  and  therefore  that  thej  could  not  sue 
as  oo-plaintiflh. 

On  a  motion  to  dissolve  an  injunction,  the  defendant  may  rely  on  an  objeotion,  al- 
though it  would  have  been  a  ground  for  demurring  to  the  bilL 

The  bill  was  filed  by  five  persons  occupying  houses  in  the 
town  of  Louth  in  Lincolnshire,  for  an  injunction  to  restrain  the 
defendant  firom  proceeding  to  erect  a  steam-engine  and  chimney 
in  the  neighborhood  of  the  plaintiffs^  houses,  on  the  ground  that 
the  steam-engine  would  prove  a  nuisance  to  the  plaintifb 

An  injunction  having  been  obtained,  escjparfe, 
(a)  Bee  WmAst^  v.  Sk  ihorfh^  %  Hsre^  SM;  and  (Mtfms  v.  Fbrmium,  Ibid. 

ese. 
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Mr.  BetkeU  and  Mr.  Anderdan^  for  the  defendant,  now  moved 
to  dissolve  it,  on  the  ground  that  each  of  the  plaintiflfe  had  a  right 
of  suit  distinct  fVom  the  other ;  and,  consequently,  a  suit 
instituted  by  them  as  co-plaintifl&,  *could  not  be  main-  [*417] 
tained :  but  an  information  ought  to  have  been  filed  by 
the  Attorney-general  at  their  relation.  Jones  v.  JDel  Rio^{d) 
Cowley  V.  (hwky^{b)  Sampson  v.  Smithj{c)  The  Attorney-general  v. 
Forbe8.{d) 

Mr.  G.  Bichards  and  Mr.  Kbe,  for  the  plaintiff,  said  that  the 
plaintifiGs  had  a  common  interest  in  restraining  the  nuisance ; 
that  the  ground  upon  which  creditors  were  allowed  to  sue  on 
behalf  of  themselves  and  others,  was  that*  they  had  a  common 
interest ;  and  that  there  was  no  doubt  that  the  bill  would  have 
been  sustainable  if  it  had  been  filed  by  only  one  of  the  plaintiffs. 
They  referred  to  the  following  passage  in  the  judgment  in  Attor- 
ney-general  v.  Forbes:  "In  informations  and  proceedings  for  the 
purpose  of  preventing  public  nuisances,  the  ordinary  course  is 
for  the  Attorney-general  to  take  it  on  himself  to  sue,  as  repre* 
senting  the  public :  but  it  is  equally  certain  that  individuals  who 
conceive  themselves  aggrieved,  may  come  forward  and  ask  the 
assistance  of  the  court  to  prevent  a  public  nuisance  from  which 
they  have  individually  sustained  damage.(€)  With  respect  to 
Jones  V.  Del  Rio,  they  said  that  the  ground  on  which  Lord  El- 
don  dissolved  the  injunction  in  that  case,  was  that  the  Peruvian 
government  was  not  recognised  by  the  government  of  this  coun- 
try. They  added  that  the  objection  on  which  the  defendant's 
oounsel  relied,  could  not  be  taken  at  the  hearing  of  a  motion  to 
dissolve  the  injunction ;  but  the  defendant  ought  either  to  have 
demurred  to  the  bill,  or  to  have  waited  until  the  hearing  of  the 
cause.  Spencer  y.  The  London  and  Bermingham  BaUwav  Oom* 
panyy(J)  Story  on  Eq.  Plead.  841. 

•Thk  Vicb-Chanckllok  :— The  only  question  is,    [*418] 

{a)  Tarn.  A  Buss.  297.  ((<)  2  Ujl  ft  Or.  123. 

0)  Ante,  Vol  IX.  p.  299  (e)  Ibid.  129. 

(c)  Ante,  YoL  Yin.  p.  2t2.  (/)  Anie,  Yoi  YIIL  i^  198. 

Vol.  Xn.  28 
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whether  the  prineiple  of  Lord  Eldo&'s  dedaion  in  Jcnin  y.  Dd 
Rio,  is  applicable  to  the  present  ease. 

In  the  cases  where  the  Attorney-general  snes  as  representing 
the  whole  community,  and  certain  individuals  join  with  him,  as 
relators  and  plaintifis,  representing  themselves  as  suing  on  be- 
half of  themselves  and  all  other  persons  afEbcted  by  a  nuisance^ 
their  being  so  added  as  parties,  amounts  only  to  that  which  the 
Attorney-general,  as  the  informant  on  behalf  of  the  public^  had 
already  done  for  them.  But  those  cases  are  no  authority  for  a 
case  like  the  present,  where  several  individuals,  having  each  an 
independent  interest  with  respect  to  the  matter  .complained  o^ 
choose  to  file  a  bill,'  to  which  they  do  not  make  the  Attorney- 
general  a  party,  praying  a  general  decree  as  to  that  matter  which 
separately  affects  the  separate  case  of  each  of  them.  Whether 
a  bill  so  constructed  could  be  sustained,  is  a  question  which 
formerly  gave  rise  to  some  fluctuation  of  opinion. 

When  the  case  of  (hwley  v.  Oowley  was  before  me,  I  was  fur- 
nished, by  the  registrar,  with  a  note  of  a  case  before  Lord  Bath* 
hurst,  in  which  his  lordship,  at  the  hearing,  dismissed  those 
parties  firom  the  suit  who  had  no  interest,  and  gave  relief  as  to 
those  who  had  an  interest.  I  also  had  a  conversation  with  Lord 
Cottenbam,  relative  to  the  question  in  Oowley  v.  Oowley :  and 
his  lordship  then  expressed  that  opinion  which  appears  in  the 
report  of  the  case. 

In  the  present  case  the  bill  is  filed  by  five  peiions^  eadh  haV" 
ing  a  separate  tenement:  and  they  represent  that  the 
[*419]  erection  of  the  steam^^engine  and  chimney  wUl  *openite 
as  a  nuisance  to  all  of  them.  They,  therefore,  haare 
joined  their  cases  together.  It  is  obvious,  however,  that  as 
each  of  them  has  a  separate  nuisance  to  complain  o^  that  which 
is  an  answer  to  one,  may  not  be  an  answer  to  the  other:  and  if, 
upon  such  a  bill,  a  decree  were  to  be  pronpunced,  it  must  be  a 
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decree  which  would  provide  for  five  diffisreut  cases :  and  I  do 
not  think  that  such  a  decree  could  be  made.[l] 

This  bill  asks  for  no  relief^  but  only  for  an  injunction ;  and 
if  the  court  sees  that  the  injunction  asked  is  one  that  could  not  be 
maintained  at  the  hearing,  why  should  it  now  continue  the  in- 
junction ?  We  have  the  express  authority  of  Lord  Eldon,  in 
Jonjti  y.  Dd  IXo^  that,  on  a  motion  to  dissolve  an  injunction,  a 
defendant  may  rely  on  the  same  objections  to  the  bill  as  would 
have  formted  a  ground  for  demurring  to  it  In  that  case,  the 
defendant  had  not  demurred  to  the  bill,  but  had  put  in  his  an- 
swer to  it :  so  that  he  had  given  an  apparent  stability  to  it  in 
this  court ;  but,  nevertheless,  Lord  Eldon  dissolved  the  icguno* 
tion:  and,  what  is  very  remarkable^  the  i^juction  was  one  which 
he  himsdf  had  granted. 

As  the  law  of  this  court  now  stands,  the  otgection  which  the 
defendant  has  taken,  is  one  which  he  had  a  right  to  take ;  and, 
as  he  has  thought  proper  to  exercise  that  right,  the  court  is  now 
bound  to  entertain  the  objection :  and,  in  my  opinion,  it  is  a 
valid  one,  and,  therefore,  the  injunction  must  be  dissolved. 


Affidavit— PraciSee,— Sua.  58  Geo.  8,  c  Ib^.—Shipovmem 
{liabUiiy  of) 
1841 :  22d  and  23d  December. 

The  Act  of  53  Geo.  3,  a  159,  for  limiting  the  refponilbai^  of  shtpownem  in  o»^ 
tain  casefl^  requiras  an  affidarit  of  certain  &oti  to  be  anneaced  to  bUla  filed  under 
it.  Held  that  it  waa  no  objection  to  such  an  affidavit^  that  it  waa  awom  four 
daya  before  the  biU  waa  filed,  the  deponenta  living  at  Sonderland. 

[1]  For  casea  in  which  a  court  of  eqoitj  wiU  interpoae  and  reatrain  a  nniaanoa 
CB  theapidicatkm  of  private  eitisena,  see  Waterman'a  noteatoSdenon  Iigimcticii, 
TOL  2,  page  25  to  276,  wharo  nnmerona  caaea  in  refoi[«nce  to  reatrainiog  nfiiaanoM 
^collated. 
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Thb  7th  sect,  of  68  Qeo.  8,  c.  169  (to  limit  the  responsibility 
of  shipowners  in  certain  cases,)  enacts  that  if  several  persons 
shall  suffer  any  loss  or  damage  in  or  to  their  goods,  wares,  mer- 
chandizes, ships  or  otherwise,  by  any  means  for  which  the  re- 
sponsibility of  any  owner  or  owners  is  limited  by  this  act  as 
aforesaid,  and  the  value  of  the  ship  or  vessel  with  all  her  appur- 
tenances, and  the  amount  of  the  freight^  estimated  as  herein 
is  mentioned,  shall  not  be  sufficient  to  make  full  compensation 
to  all  and  every  the  person  and  persons  suffering  such  loss  and 
damage,  it  shall  and  may  be  lawful,  to  and  for  the  person  or 
persons  liable  to  make  satisfaction  for  such  loss  or  dams^,  or 
toy  one  or  more  of  them  on  behalf  of  himself,  herself  or  them- 
selves and  the  other  owner  or  owners  of  the  same  ship  or  vessel, 
to  exhibit  a  bill,  in  any  court  of  equity  having  competent  ju- 
risdiction, against  all  the  persons  who  shall  have  brought  any 
such  action  or  actions,  suit  or  suits  as  aforesaid,  and  all  other  per- 
sons who  shall  claim  to  be  entitled  to  any  recompense  for  any 
loss  or  damage  arising  or  happening  by  the  same  separate  and 
distinct  accident,  act,  neglect  or  default^  or  on  the  same  occasion, 
to  ascertain  the  amount  or  value  of  the  ship  or  vessel,  appur- 
tenances and  freight,  and  for  payment  or  distribution  thereof 
rateably  amongst  the  several  persons  claiming  recompense  as 
aforesaid,  in  proportion  to  the  amount  of  the  several  losses  or 
damages  sustained  by  such  persons  so  claiming  such  recompense 

as  aforesaid,  according  to  the  rules  of  equity  and  as  the 
[*421]    case  may  require :  provided  always  that  the  ♦plaintiff 

or  plaintiff  in  such  bill,  shall  annex  to  such  bill  an 
affi<iavit  that  he,  she,  or  they  do  not  directly  or  indirectly  col- 
lude with  any  of  the  defendants  thereto,  or  with  any  other  owner 
or  owners  of  the  same  ship  or  vessel,  or  with  any  other  peracm 
or  persons,  but  that  such  bill  is  filed  for  the  purpose  only  of  jas> 
tice  and  to  obtain  the  benefit  of  the  provisions  of  this  act,  and 
that  the  several  persons  named  as  defendants  to  the  said  biU, 
are,  as  the  person  or  persona  making  such  affidavit  verily  be* 
lieves^  all  l^e  persons  claiming  to  be  entitled  to  recompense  for 
loss  or  damage  sustained  by  the  same  accident,  act,  neglect  or 
de&ult,  or  on  the  same  occasion ;  and  that  all  such  defendants 
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do  claim  such  recompense,  and  to  be  entitled  to  proportions 
of  the  value  of  such  ship  or  vessel,  appurtenances  and  freight ; 
and  that  no  other  person  claims  to  be  entitled  to  any  proportion 
thereof  under  the  provisions  of  this  act,  and  that  the  amount  of 
the  value  of  such  ship  or  vessel,  appurtenances  and  freight, 
does  not  exceed  a  sum  to  be  specified  in  such  affidavit,  and  that 
the  several  claims,  made  by  the .  defendants  to  such  bill,  do  ex- 
ceed the  amount  of  the  value  of  such  ship  or  vessel,  appurtenances 
and  freight;  and  the  plaintiff  or  plaintiff  in  such  bill  shall,  on 
filing  such  bill,  apply  to  the  court  and  obtain  an  order  for  liberty 
to  pay  into  court  the  account  of  the  value  of  such  ship  or  vessel, 
appurtenances  and  freight,  as  ascertained  by  such  affidavit,  and 
shall  pay  the  same  into  court  according  to  such  order. 

The  bill  was  filed,  under  the  before-mentioned  Act,  praying, 
amongst  other  things,  for  an  injunction  to  restrain  an  action 
brought  by  the  defendants  against  the  plaintiff,  for  the  loss  of 
tlieir  ship ;  which  had  been  run  down  by  the  plaintiffs'  ship. 
The  injunction  was  granted  on  the  sum  specified  in  the 
a-ffidavit  annexed  to  *the  bill  being  paid  into  court.  A  [*422] 
motion  was  now  made  to  dissolve  it 

Mr.  0.  Bieharda^  Mr.  BMeU  and  Mr.  Bacon,  in  support  of  the 
motion  objected  that  the  affidavit,  though  intituled  in  the  causey 
vras  sworn  four  days  before  the  bill  was  filed,  and  consequently 
no  indictment  for  perjury  could  be  maintained  upon  it^  as  the 
suit  in  which  it  was  sworn  was  not  then  existing.  They  added 
that  the  practice  which  prevailed  with  respect  to  affidavits  an- 
nexed to  bills  of  interpleader,  was  not  applicable  to  cases  like 
the  present ;  for,  by  the  Act  in  question,  the  affidavits  to  be  an- 
nexed to  bills  filed  under  it,  were  required,  not  only  to  deny 
collusion,  but  also  to  verify  the  material  contents  of  the  bill;  and 
some  of  those  facts  might  be  true  at  the  time  when  the  affidavit 
was  sworn,  but  might  not  be  so  at  the  time  when  the  bill  was 
filed. 

Mr.  Stuart  and  Mr.  Simpson  appeared  for  the  plaintiffiL 
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The  Vicb-Chancelloe  : — With  respect  to  the  objection  upon 
the  statute,  I  have  ascertaiDed,  upon  inquiry,  that,  ever  since 
this  statute  was  passed,  which  is  28  years  ago,  the  dame  practice 
has  been  adopted  with  respect  to  the  filing  of  bills  under  it,  as 
has  prevailed  for  more  than  a  century  with  respect  to  bills  of 
interpleader  and  bills  to  change  the  jurisdiction  in  the  case  of 
lost  deeds ;  that  is  to  say,  that  the  six  clerks  uniformly  file  the 
bills,  with  affidavits  sworn  before  the  bills  are  filed. 

In  the  caae  of  Lena  v.  MUchell^  which  occurred  last  year,(a) 
an  application  was  made,  in  the  case  of  a  bill  of  inter* 
[*428]  pleader,  ♦to  detach,  from  the  bill,  the  affidavit  which 
had  been  attached  to  it ;  the  fact  being  that  the  bill  waa 
filed  on  the  19th  of  February,  and  the  affidavit,  which  the  course 
of  the  court  required,  was  sworn  on  the  18th  of  February ;  and 
I  made  no  order  on  the  motion,  except  that  the  defendant  should 
pay  the  costs  of  it :  because  I  found,  upon  inquiring  of  the  six 
clerks,  that  a  similar  practice  had  always  subsisted. 

Notwithstanding  the  hypothetical  objection  that  an  indictment 
for  perjury  could  not  be  supported  on  such  an  affidavit  in  case 
its  averments  should  be  false,  still  the  necessity  of  the  case  re- 
quires that  the  affidavits  should  be  sworn  before  the  bill  is  filed. 
I  do  not  sit  here  to  inquire  whether  a  practice  that  has  prevailed 
in  this  court  for  so  many  years,  and  which  has  been  only  fol- 
lowed in  the  case  of  this  Act  of  58  Geo.  S,  is  right  or  wrong.  I 
must  take  the  uniform  practice  that  has  subsisted  for  a  long 
while,  to  be  the  right  practice,  unless  it  is  altered  by  some  new 
order  of  the  court 

With  respect  to  this  Act  of  Parliament,  it  is  to  be  observed 
that  it  was  passed  at  a  time  when  Lord  Eldon,  who  must  have 
been  pretty  well  aware  of  the  course  of  this  court,  was  Lord 
Chancellor ;  and,  if  he  had  thought  it  necessary  that  the  affida- 

(a)  7th  March,  1840.— BCr.  Knight  BrvM  and  Hr.  J<m»  Ru88tH  moved,  and  ICr. 
Jbeoft  and  Mr.  Smiftke  opposed. 
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yitsbottkl  be  sworn  after  the  bill  was  filed,  am  I  to  sappose  thai 
ibe  lettTBed  Lord  woald  have  allowed  the  Act  to  pass  the  House 
of  Lords  in  the  form  it  now  is  ?  I  cannot  but  suppose  that  such 
an  Act  of  Parliament  as  this,  which  affected  so  materially  the 
rights  of  the  subject,  did  not  pass  without  being  much  discussed* 
It  is  impossible  that  it  could  have  been  passed  without  much 
discuBstoQ ;  because  it  proceeds  altoge^er  on  a  new  principle. 

*If  then  the  legislature,  in  deliberately  framing  the  [*424] 
Act^  thought  proper  to  require  that  parties  seeking  the 
benefit  of  it,  should  annex,  to  their  bilk,  affidavits  of  certain 
faota^  that  is^  should  do  what  this  court  had  long  before  required 
to  be  done  in  certain  cases,  I  must  take  it  for  granted  that^  as 
the  legislature  did  not  enact  otherwise,  it  meant  such  affidavits 
to  be  annexed  to  bills  filed  under  the  Act,  as  were  then  required, 
according  to  the  course  of  the  court,  in  cases  where  bills  were  to 
be  filed  with  affidavits  annexed  to  them. 

Fext :  with  regard  to  the  particular  words  of  the  statute.  It 
enact8(a)  that  it  shall  be  lawAil  for  the  persons  who  own  the 
ship  which  comes  in  collision  with  the  other  and  does  the  mis- 
chief, to  exhibit  their  bill  in  a  court  of  equity,  to  have  the  val- 
ue of  their  ship  ascertained  and  the  amount  distributed  among 
the  persons  claiming  rocompense  from  them.  Then  it  directs 
that  the  plaintiff  or  plaintiff  to  such  bill  shall  annex  an  affida- 
vit to  it,  denying  collusion,  and  stating  that  the  value  of  their 
ship  does  not  exceed  a  sum  to  be  specified :  and  it  certainly 
struck  me  as  remarkable  that  there  should  then  be  this  third  pro- 
vision, namely :  "  and  the  plaintiff  or  plaintiffs  in  such  bill  shall, 
on  filing  such  bill,  apply  to  the  court  for  liberty  to  pay  into 
court  the  amount  of  the  value  of  such  ship  as  ascertained  by 
such  affidavit  f  evidently  implying  that  the  application  to  the 
court  was  an  immediate,  consecutive  act  on  the  filing  of  the 
bill ;  which  could  not  be  the  case  if  the  swearing  of  the  affida- 
vit and  the  annexing  it  to  the  bill,  were  to  intervene  between 
the  filing  of  the  bill  and  the  application  to  the  court 

fa)  See  the  7th  sect 


860  CASES  m  CHANCERY. 

Sampayo  t.  Gould. 

[*425]  *My  opinion,  is  knowing  what  the  practice  has  been, 
and  seeing  what  was  done  in  the  case  of  Lens  v.  MUcheU^ 
that  I  am  not  at  liberty  to  say  that  what  has  been  done  in  this 
case  is  wrong.  The  fact  is  that  this  affidavit  was  sworn  at  Sun« 
derland  on  the  21st  of  June,  and  that  the  bill  was  filed  on  the 
25tb ;  and  I  cannot  admit  that  the  interval  of  four  days,  consid- 
ering the  distance  of  the  place,  is  of  itself  a  material  space  of 
time.  Knowing  what  has  been  done  in  actually  decided  cases, 
namely,  that  things  which  have  taken  three  or  four  days  to  be 
executed,  have  been  held  to  have  been  done  una  fldtu,  I  hold  the 
filing  of  the  affidavit  an  the  2lBt  of  June,  and  the  annexing  of 
it  to  the  bill  on  the  25th,  to  be  quite  a  sufficient  compliance  with 
the  Act  of  Parliament.(a) 


[*426]  *Sampayo  v.  Gould. 

&ttleme7iL — Marriage  articles. — Cbnstruciion.-^Potvers  to  appoint 
new  trustees,  and  to  cfiange  securities, 

1842:  HthJaDiUix. 

A  marriflge  cootract,  in  the  Portugaese  langaage,  between  British  subjecto  resident 
in  Lisbon,  expressed  that  the  parties  were  desirous  that  it  sliould  be  r^^ted, 
made  binding  and  carried  into  (bll  and  complete  effect  according  to  the  laws  of. 
England.  Some  jears  afterwards,  the  parties,  who  were  then  resident  in  Bng^ 
land,  filed  a  bill,  praying  that  a  settlement  in  strict  conformity  with  the  con- 
tract, and  containing  all  the  covenants,  clauses,  powers,  Ac.,  usually  inserted  in 
marriage-settlements  and  deemed  necessary  and,  at  the  same  time,  consistent 
with  the  substance  of  the  contract,  might  be  executed  under  the  decree  of  the 
court  Held  that  a  power  to  appoint  new  trustees  as  often  as  should  be  neces- 
sery,  anii  (notwithstanding  the  contract  provided  that  the  settled  monyes  should 
be  invested,  as  they  bad  been^  in  the  English  and  French  funds)  that  a  power 
to  change  those  securities  fbr  any  other  of  the  goTemment  stocks  or  funds  of 
England  or  France  or  for  real  securities  in  Great  Britain  or  Irelaad,  were  proper 
powers  to  be  inserted  in  the  settlement 

In  contemplation  of  the  marriage  between  Osborne  Henry 
Sampayo  and  Christiana  Gould,  (both  of  whom  were  then  resident 
in  Lisbon,  but  were  British  subjects,)  a  marriage  contract  to  the 

(a)  Affirmed  by  the  Lord  Chancellor ;  see  1  PhilL  116.  See  also  Dabrw  t. 
Schroder^  ante,  vol  YI.  p.  291. 
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following  effect,  was  drawn  up  in  the  Portuguese  language,  and 
executed  according  to  the  forms  of  Portuguese  law : 

"Know  all  ye  to  whom  this  present  instrument  of  marriage 
contract,  dowrj,  and  settlement,  power  of  attorney,  convention 
and  obligation  shall  come,  that,  in  the  year  1826,  and  on  the  16th 
of  November,  I,  notary,  was  sent  for  to  make  out  this  present 
deed,  at  the  residence  (in  Lisbon)  of  Gerard  Gould,  a  native  of 
England  and  a  merchant ;  and  he  was  there  present  with  his 
daughter  Christiana,  a  minor  under  26  years  of  age ;  also  Gerard 
Grould,  junior,  her  brother,  a  merchant  of  Oporto,  and  his  uncle 
John  George  Gould,  merchant;  there  were  likewise  present  Os- 
borne Henry  Sampayo,  merchant,  a  native  of  and  formerly  residing 
in  the  kingdom  of  Ireland,  a  minor  under  26  years  of  age, 
legitimate  *son  of  Antonio  Teixeira  Sampayo,  resident  [*427] 
in  England,  attended  by  his  uncle,  the  Count  de  Povoa ; 
and,  on  behalf  of  Francisco  Teixeira  Sampayo,  consul-general  in 
London,  appeared  his  substitute,  Richard  Power,  merchant,  a  resi- 
dent  in  Lisbon,  trustees,  appointed  for  the  aforesaid  Osborne  Henry 
Safnpayo,  by  his  aforesaid  father,  and  by  him  duly  constituted  his 
sufficient  attorneys..  And  it  was  then  and  there  declared  by 
Gerard  Gould,  that^  approving  of  the  marriage  of  his  daughter, 
with  Osborne  Henry  Sampayo,  he,  by  this  act,  appointed,  for  her 
trustees,  his  son  the  aforesaid  Gerard  Gould,  junior,  and  his  bro« 
ther,  the  aforesaid  John  Gteorge  Gould,  whom  he  constituted  his 
full  and  efficient  attorneys,  conferring  upon  them  the  necessary 
powers  for  entering  into  this  marriage  writing  and  for  establish* 
ing  the  conditions  of  the  contract,  and  also  to  manage  and  attend 
to  the  fulfillment  of  it,  the  amount  of  dowry,  rights  and  shares 
which  shall  belong  or  appertain  to  his  said  daughter :  and,  by  all 
the  trustees  and  attorneys,  it  was  declared  that,  in  conformity 
with  the  instructions  of  their  constituents  and  in  right  of  its  be* 
ing  permitted,  to  the  subjects  of  Great  Britain  resident  in  the 
Portuguese  dominions,  to  enter  into  any  contracts  whatsoever 
amongst  themselves  according  to  the  laws  of  England ;  and  en- 
tering, amongst  others,  in  this  contract  the  stipulation  of  funds, 
some  already  existingi  and  others,  for  the  greater  part,  about  to 
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dsist  in  England,  tbej  are  desirous  that^  under  the  said  laws  of 
England,  it  should  be  regulated,  made  binding  and  carried  into 
Ml  and  complete  effect;  for  which  purpose,  if  it  be  necessary, 
they  renounce  the  jurisdiction  of  Portugal :  consequently,  they, 
the  said  trustees  and  attorneys,  declare  that,  on  the  aforesaid  Os- 
boTbe  Henry  Sampayo  and  Christiana  Cbuld  intermarrying,  their 

nuptial  contract  is  as  follows:  that  the  said  Antonio 
[*428]    Teixeira  Sampayo  endows  his  aforesaid  *8on,  Osborne 

Henry  Sampayo^  with  20,0001  sterling,  of  which  capital 
his  said  son  has  already  5,000i  employed  in  trade :  that  he,  Ge- 
rard Qould,  endows  his  said  daughter,  Christiana  Gould,  with  the 
like  sum  of  20,00021  sterling,  of  which  amount  8,00021  are  now 
hiTested  in  the  English  funds  in  the  name  of  his  aforesaid  daugh* 
ter:  the  remaining  17,00021,  together  with  the  other  16,00021  that 
apre  disposable  of  the  intended  husband,  shall  be  forthwith  invest^ 
ed  in  the  English  and  French  funds ;  that  the  whole  sum  shall 
be  collected  and  managed  by  the  said  attorneys  constituted  and 
i^pointed  by  the  fathers  of  the  said  intended  husband  and  wife, 
who,  for  this  purpose,  are,  by  them,  doly  authorized,  and  who 
willingly  and  gratuitously  undertake  this  commission,  promising 
to  fulfil  it  with  exactitude:  that  the  future  husband  and  wife,  at 
whaterer  time,  for  their  decent  maintenance,  shall  only  be  allow- 
ed the  firee  disposal  of  the  annual  interest  of  all  the  afore  men- 
tioned capital  which  shall  be  so  invested  in  the  funds,  separating, 
however,  for  the  pin-money  of  the  future  wife,  the  interest  already 
due  and  which  may  hereafter  become  due  on  the  aforesaid  8,00021, 
which  shall  solely  and  exclusively  belong  to  the  said  intended 
wife :  that  the  6,0002.  which  form  part  of  the  portion  of  the  said 
intended  husband  and  now  embarked  in  trade,  shall  alone  remain 
subject  to  unforeseen  commercial  events  and  risks,  but  from 
which  is  absolutely  excepted  all  the  other  part  of  the  portion, 
which  shall  for  ever  enjoy  the  privileges  conceded  to  dotal  pro- 
perty :  that  i^  at  any  time,  the  said  6,0002.  should  become  dis- 
posable out  of  trade  in  which  they  are  now  embarked,  the  same 
shall  forthwith  be  invested  in  the  aforesaid  funds  and  go  in  aug- 
mentation of  the  above  capital,  which,  on  no  account  or  emer- 
gency whatever^  shall  be  alienated,  diverted  or  mortgaged, 
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but)  on  the  oontrary,  shall  remain  in  the  said  *fxinds  [*429] 
completely  free :  that,  in  case  of  the  intended  hasband 
and  wife  living  happily  together  for  the  term  of  16  years  com> 
plete,  they  shall  be  allowed  to  make  a  disposition  in  &yor  of  their 
lawful  issne,  by  and  with  the  express  concurrence  of  both,  to  the 
extent  of  half  the  amount  of  the  capital  so  invested  in  the  funds : 
that;  in  the  event  of  the  existence  of  issue  at  the  decease  of  either 
of  the  parents,  the  dotal  and  inherited  property  shall  be  united, 
remaining  to  them,  reciprocally,  the  free  disposition  of  the  ac- 
quired property ;  and,  in  the  event  of  the  decease  of  the  children 
by  this  marriage  under  age,  (the  future  wife,  their  mother,  not 
being  any  longer  in  existence,)  there  shall  return  to  the  estate  of 
the  fiither,  or,  in  his  default,  to  his  heirs  and  successors,  the 
20,00021  sterling  with  which  she  is  portioned  by  her  aforesaid 
father ;  and  the  like  shall  be  equally  observed  in  the  event  of  the 
Said  intended  wife  dying  without  leaving  issue :  and,  lastly,  ia 
tiie  same  supposition  of  a  default  of  lawful  issue  at  the  decease 
of  the  said  intended  husband,  the  said  intended  wife  shall  be  en- 
titled to  the  20,000L  sterling  of  her  dowry,  and,  moreover,  the 
estate  be  bound  annually  to  pay  her  the  interest  of  10,0001  ster- 
Kngy  by  way  and  under  the  title  of  appanage:  and,  by  them,  the 
said  intended  husband  and  wife,  it  was  spontaneously  declared 
that  they  approved  of  this  contract,  its  clauses  and  conditions  in 
the  manner  and  form  as  stipulated  by  the  trustees  and  attorneys 
in  the  names  of  those  they  represent ;  the  said  attorneys  binding 
and  obliging,  for  the  due  fulfillment  thereof  the  properties  and 
estates  of  their  several  constituents ;  all  promising  never  to  im- 
peach this  deed,  but,  on  the  contrary,  desirous  and  willing  that 
it  should  have  full  force,  continuance  and  effective  execution; 
and,  if  necessary,  that  it  should  be  confined  (confirmed  qu.)  by 
judicial  decree :  for  which  purpose  they  hereby  hold 
themselves  duly  cited,  *and  agree  to  its  clauses,  in  order  [*4S0] 
to  being  especially  condemned,  each  one  in  the  part  that 
respectively  concerns  him." 

Shortly  after  the  date  of  the  contract,  the  marriage  was  sol- 
emnized in  Lisbon,  and  the  stipulated  sums  were  invested  partly 
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in  the  English  and  partly  in  the  French  funds,  in  the  names  of 
the  Count  de  Povoa*  Francisoo  Teixeira  Sampayo,  Gerard  Gould 
the  younger,  and  John  George  Gould,  the  trustees  named  in  the 
oontract ;  and  the  dividends  were  paid  to  the  husband  and  wife. 

No  formal  settlement  having  been  executed  in  pursuance  of 
the  marriage  contract ;  and  the  Count  de  Povoa  and  Francisco 
Teixeira  Sampayo  being  dead,  and  John  George  Gould  being  de- 
sirous of  retiring  from  the  trusts,  Osborne  Henry  Sampayo  and 
Christiana  his  wife,  (who  were  then  resident  in  England,)  filed  a 
bill,  in  December,  1839,  against  the  surviving  trustees,  stating 
that  the  m&rriage  contract  was  very  vaguely  expressed,  and  was 
altogether  defective  for  all  the  purposes  of  a  marriage  settlement^ 
and  deficient  in  all  the  usual  covenants,  powers  and  provisoes 
usually  inserted  and  deemed  necessary  in  English  marriage  set* 
dements;  and  that,  under  the  circumstances,  the  plaintifib  were 
advised  that  it  was  proper  and  necessary  that  a  marriage  settle* 
ment,  in  strict  conformity  to  the  contract  entered  into  at  Lisbon, 
and  containing  the  covenants,  clauses  and  powers  usually  con- 
tained in  English  marriage  settlements  of  personal  property, 
should  be  executed,  and  that  new  trustees  should  be  appointed 
in  the  room  of  the  deceased  and  retiring  trustees ;  and  praying 
that  a  settlement  of  the  trust-funds,  in  strict  conformity  with  the 
marriage  contract,  and  containing  all  the  covenants,  clauses,  pow- 
ers, provisoes  and  agreements  usually  inserted  in  Eng- 
[*481]  lish  *marriage  settlements  of  personal  estate  or  stock, 
and  deemed  necessary  and,  at  the  same  time,  consistent 
with  the  substance  of  the  contract^  might  be  executed  by  the  de- 
cree and  under  the  direction  of  the  courts  and  that  new  trustees 
might  be  appointed  in  the  room  of  the  deceased  and  retiring 
trustees. 

By  the  decree  at  the  hearing  of  the  cause,  it  was  referred,  to 
the  Master,  to  settle  and  approve  of  a  proper  settlement  of  the 
trust  funds,  according  to  the  law  of  England,  with  all- usual  and 
customary  clauses  and  powers,  the  Master  having  regard  to  the 
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provisions  of  the  oontract  of  marriage ;  and  the  Master  was  di- 
rected to  appoint  three  new  trustees  of  the  trust  property. 

The  Master  appointed  three  new  trustees,  and  approved  of  a 
settlement  of  the  trust  funds,  as  directed  by  the  decree. 

The  defendants  excepted  to  the  report,  first,  because  the  Mas- 
ter had  inserted,  in  the  settlement,  a  power  enabling  the  trustees, 
with  the  consent  of  the  husband  and  wife  during  their  lives  and 
of  the  survivor  of  them  during  his  or  her  life,  and,  after  the  death 
of  the  survivor  and  during  the  minorities  of  the  children  of  the 
marriage,  at  their  own  discretion,  to  sell  the  trust-funds  or  any 
part  thereof,  and  invest  the  proceeds  in  the  public  stocks  of 
England  or  France,  or  upon  real  securities  in  Great  Britain  or 
Ireland,  at  interest,  by  way  of  mortgage :  and,  secondly,  because 
the  Master  had  inserted,  in  the  settlement,  a  power  (which  was 
in  the  usual  form,)  for  the  appointment  of  new  trustees  from 
time  to  time. 

Mr.  0.  Rkharda  and  Mr.  Boundell  Palmer^  for  the  de- 
fendants, said,  in  support  of  the  first  exception,  that  *the  [*482] 
decree  expressly  directed  the  Master,  in  approving  of 
the  settlement,  to  have  regard  to  the  provisions  of  the  marriage 
contract :  that,  by  that  contract,  the  marriage  portions  were  to 
be  invested  in  the  English  and  French  funds,  and  no  power  was 
given,  to  the  trustees,  to  invest  them  iu  any  other  securities ; 
consequently  the  Master  ought  not  to  have  authorized  the  trus- 
tees to  invest  the  portions  in  real  securities. 

In  support  of  the  second  exception,  they  referred  to  Bayhy  v. 
Mtmsdljlfi^  where,  on  a  bill  filed  for  the  appointment  of  new 
trustees,  Sir  John  Leach,  yice-Chancellor,  would  not  allow  a 
clause  to  be  inserted  authorizing  the  appointment  of  new  trus- 
tees as  often  as  should  be  necessary ;  on  the  ground  that  there 
wiGts  no  provision  to  that  effect  in  the  trust-deed :  and  they  dis* 
lingttished  thia  case  from  Lmdow  v.  Fbetwood{b)  on  the  ground 

(a)  4  ICadd.  228.  (»)  Ank,  YoL  VL  p.  162. 
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« 

that^  there,  the  will  in  pursnaooe  of  which  the  aettleznent  wa3 
made,  directed  all  proper  and  reasoiiable  powers  to  be  inserted 
in  the  settlement ;  but  the  marriage  contract,  in  this  case,  con* 
tained  no  such  direction. 

Mr.  BetheU  and  Mr.  Adiis^  in  support  of  the  report,  said  that 
the  parties  to  the  marriage  articles  contracted  with  special  refer- 
ence to  the  laws  of  England ;  for  the  articles  expressed  that  the 
parties :  ''  were  desirous  that,  under  the  laws  of  England,  the 
agreement  should  be  regqjated,  made  binding  and  carried  into 
full  and  complete  effect :"  and  the  articles  mentioned  that  part 
of  the  funds  intended  to  be  settled,  was  then  in  England,  and 
showed  that  the  parties  contemplated  that  the  greater  part  of 
those  funds  would  be  in  England :  HxU  y.  Bxll:{a)  in 
[*48S]  which  case  the  court  drew  a  distinction  ^between  insert- 
ing in  a  settlement  powers  for  the  management  and 
better  enjoyment  of  the  settled  property  (which  are  beneficial 
to  all  the  parties,)  and  powers  which  confer  personal  privileges 
on  particular  parties :  that  the  powers  in  question  in  the  present 
case,  were  merely  powers  for  the  management  of  the  trust-pro- 
perty :  that  Bayky  y.  ManseU  was  not  in  point ;  for,  there,  the 
court  was  not  dealing  with  an  executory  contract,  as  it  was  in 
the  present  case :  that  the  decree  directed  the  Master  to  approve 
of  a  settlement,,  with  all  usual  and  customary  clauses  and  pow- 
ers ;  and  powers  to  appoint  new  trustees  and  to  invest  the  trust- 
funds  in  real  securities,  were  usual  and  customary;  therefore, 
the  Master,  in  approving  of  the  settlement^  had  done  nothing 
more  than  follow  the  decree.(i) 

The  Vick-Chanobllob  :^I  am  as  much  bound  by  my  own 
decree,  as  if  it  had  been  the  decree  of  another  judge :  and,  there- 
fore, I  must  proceed  to  consider  this  question  on  the  footingy 
solely,  of  the  language  of  the  decree. 

Now  that  decree  has  referred  It  to  the  Master  to  approve  of  a 

(a)  Ibid.  136 ;  see  Judgment 

(5)  See  In  the  Matter  of  62  Gea  8,  a  101,  M^  pi  261  The  raporter  has  beia 
tailbnned  that  the  name  of  the  petitioner  in  that  oaao  waa  TltUeweU. 
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settlement  with  all  usoal  and  customary  clauses  and  powers,  the 
Master  having  regard  to  the  proTisions  of  the  contract  of  mai^ 
riage:  by  which  I  understand  that  there  were  to  be  inserted  in 
the  settlement,  all  clauses  and  powers  which  are  usual  and  cua> 
tomary ;  but  they  were  to  be  determined  with  this  sort  of  re* 
gard  to  the  contract,  namely,  that  any  clause  or  power 
which  is  expressly  excluded  by  the  contract^  ^although  [*484] 
it  be  a  usual  and  customary  one,  is  not  to  be  inserted ; 
but,  if  it  was  consistent  with  the  contract  then  it  was  to  be  in- 
serted. 

I  will  consider,  first  of  all,  the  important  one,  namely,  that 
one  which  authorizes  the  change  of  securities.  Kow,  I  should 
say,  in  the  first  instance,  that  a  clause  authorizing  the  change  of 
securities,  is  usual  and  customary,  and  is  usual  and  customary 
only  because  it  is  found  to  be  of  the  greatest  possible  conveni* 
ence  to  parties.  Then  the  question  is  whether  there  is  anything 
on  the  &ce  of  thb  contract,  which  excludes  this  usual  and  cus- 
tomary clause  ?  Now  it  is  certainly  true  that  the  parties  have^ 
in  the  first  instance,  pointed  out,  as  the  mode  of  investment,  the 
English  and  French  funds.  The  expression  is,  "the  English 
and  French  funds,'^  by  which  they  mean  the  English  or  French 
funds.  But,  upon  reading  over  the  very  words  of  the  contraol^ 
it  seems  to  me  that  the  parties  themselves  hare  expressly  sop* 
posed  that  a  portion  of  the  fund  might  have  come  out  of  the 
English  or  French  funds,  and  been  otherwise  invested ;  because 
there  is  this  direction :  "  that  if,  at  any  time,  the  6,0002i  should 
become  disposable  out  of  trade  in  which  they  are  now  embarked, 
the  same  shall,  forthwith,  be  invested  in  the  aforesaid  funds,  and 
go  in  augmentation  of  the  above  capital,  which,  on  no  account 
or  emergency  whatever,  shall  be  alienated,  diverted  or  mort- 
gaged***  Therefore  we  find  that  the  parties  themselves  contem- 
{dated  the  event  that  a  portion  of  this  capital  might  be  alienated, 
diverted  or  mortgaged.  How  thm  am  I  to  say,  though  they,  in 
the  first  instance,  referred,  generally,  to  the  French  or  English 
ibudsy  that  they  have  not  also  referred  to  some  other  dispositicMi 
of  the  property  than  in  the  Vj^s^i^  or  SngUsh  funds :  and  in  my 
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opinion,  if  you  minutdj  consider  the  language  of  every 
[*4S5]'    ^sentence  in  the  contract,  you  do  find  that  the  parties 

did  contemplate  some  other  investment  than  merely 
the  French  or  English  funds.  The  consequence  is  that  the  in- 
sertion of  the  clause  authorizing  the  change  of  securites  is  right 

Tlien,  with  respect  to  the  power  to  appoint  new  trustees. 
Upon  the  face  of  the  decree  it  appears  that  two  of  the  original 
trustees  are  dead,  and  that  another  of  them  is  desirous  to  retire 
from  the  trust :  and  the  decree  refers  it  to  the  Master,  to  appoint 
three  proper  persons  to  be  trustees  of  the  trust-property  in  their 
room.  And  it  appears  to  me  that,  as  the  court  has  thus  sanc- 
tioned the  appointment  of  new  trustees  in  lieu  of  the  two  who 
are  dead  (a  matter  that  could  not  be  avoided,)  and  in  lieu  of  one 
whom  the  court  allows,  at  his  own  request,  to  retire,  the  court 
can  sanction  the  appointment  of  trustees  in  future  cases  where 
it  may  be  necessary.  Therefore,  no  question  being  raised  be- 
fore  me  about  the  particular  language  in  which  the  power  to 
appoint  new  trustees  is  couched,  my  opinion  is  that  the  Master's 
report  is  right 

I  rather  think  the  word  ought  to  be  government  instead  of 
public  securities ;  because  this  court  does  not  allow  property  to 
"be  invested  in  public  securities  which  are  not  government  seen* 
rities. 


[*486]  ♦Bbuin  v.  Knott. 

Cfustom  of  London. — Orphanage-part — Survivorship. — Evidence. 

184) :  22d  and  24th  January,  and  9th  February. 

By  the  custom  of  London,  if  a  freeman  dies  intestate  leaving  seyeral  chUdren,  and 
one  of  them  dies  an  Infant,  his  orphanage*share  survivea  to  his  brothers  and  sis- 
ters, and  if  another  ohild  dies  an  infimt)  his  accrued  as  well  as  his  original  share 
surrives  in  like  manner:  and  the  aocnmulatlons  aooompanj  the  shares  fttn 
which  they  arose. 

A  book  produced  from  the  muniment-room  of  the  corporation  of  London,  was  held 
to  be  receiTable  as  eyidence  of  the  costom. 
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Ik  October,  1828,  Joseph  Aldridge,  a  citizen  of  London,  died 
intestate,  leaving  the  defendant  Ann  (who  afterwards  married 
the  defendant  Knott)  his  widow,  and  two  infant  children  by  her, 
named  Joseph  and  Elizabeth,  and  the  plaintiff  Sarah,  the  wife 
of  the  plaintiff  Q-eorge  Bruin,  his  only  child  by  a  former  wife, 
him  sttrviving.  Shortly  after  bis  death,  his  widow  took  out  ad- 
ministration to  him ;  and,  out  of  his  personal  estate,  paid  bis  debts 
and  funeral  expenses,  and  retained  her  widow's  apparel  and  the 
furniture  of  her  bed-chamber :  and  the  balance  which  remained  in 
her  hands,  and  which  was  of  very  large  aaK>unt^  became  distribu- 
table,  according  to  the  custom  of  London,  as  follows :  one-third  to 
her  as  the  intestate's  widow,  another  third  to  her  as  administratrix, 
and  the  remaining  third  amongst  the  three  children  in  equal  shares; 
but  the  shares  of  the  two  youngest  children  did  not,  as  the  bill 
alleged,  vest  absolutely  in  them  by  reason  of  their  being 
infants.(a)  Ann  Knott  paid  ^^rah  Bruin's  share  of  the  [*487] 
orphanage-part  (that  is,  one-third  of  a  third  of  the  in- 
testate's residuary  estate)  to  Sarah  Bruin  and  her  husband ;  and 

(a)  The  followug  is  an  extmot  from  ToUer  on  Bxecatoi^  pp.  389  and  393,  re- 
lative to  the  cttfltom  of  LondoD:  ^  If  a  freeman  of  the  city  die  leaving  a  widow  and 
children,  his  personal  property,  after  deducting  her  apparel  and  the  furniture  of 
her  bed-chamber,  is  divided  into  three  equal  parts,  one  of  which  belongs  to  the 
ivMow,  another  to  the  childre:i,  and  the  third  to  the  administrator  in  that  cha- 
cicter.  The  portion  of  the  administrator  if  styled,  in  law,  the  dead-man's  part;  be- 
cause, formerly,  the  Ordinary,  or  his  grantee,  was  to  dispose  of  it  in  masses  for  the 
deceased's  soul  Bat,  ader  the  disuse  of  this  practice^  the  administrator  was  wont 
to  apply  it  for  his  own  benefit ;  till  the  Legislature,  by  the  stat  1  Jaa  2d.  a  17, 
declared  that  it  should  be  subject  to  the  Law  of  Distributions.  *  *  *  If  a  free- 
man leave  several  children,  the  share  or  the  orphansge-part  of  any  one  of  them,  is 
not  veeted  in  him  by  the  custom,  till  the  age  of  21 ;  after  which  period,  but  not 
before,  he  may  dispose  of  it  by  will,  or  in  case  of  his  dying  intestate,  it  shall  be 
distributed  pursuant  to  the  statute.  If  he  die  under  that  age,  whether  sole  or  mar- 
fled,  his  riiare  shall  survive  to  the  otherB.**  The  learned  autlior  then  states  a  pro- 
position, which,  though  warranted  by  the  authority  to  which  he  refers,  the  above 
report  shows  to  be  untenable.  He  says :  **  But  the  survivorship  of  the  orphanage- 
part,  holds  only  as  to  the  orphanage-part  belonging  to  the  deceased  himself;  for,  il 
lie  had,  by  survivorship,  the  part  of  any  of  his  brothers  or  sisters^  that  shall  go  ac- 
cording to  the  statute.  ** 

Mr.  Williams,  too,  m  his  valuable  work,  lays  down  the  same  proposition,  and 
refer!  to  tise  same  atithority  In  support  of  It  8ee  Treat  on  BxeeutorS)  vot  2,  p^ 
965. 

Vol.  XIL  24 


1 


870  CASES  IN  CHANCBBY. 

Brain  V.  Knott 

she  invested  the  remaining  two-thirds  in  the  purchase  of  stock, 
on  account  of  the  two  infants  Elissabeth  and  Joseph;  and  she 
received  and  accumulated  the  dividends  of  the  stock  so  pur- 
chased. 

Elizabeth  died  on  the  26th  of  May,  1829,  an  infant ;  and  her 
mother  took  out  administration  to  her.  Joseph  also  died,  an 
in&nt^  on  the  24th  of  February,  1837. 

The  bill  alleged  that^  on  Elizabeth's  death,  one  moiety  of  her 
share  of  the  orphanage-part  and  of  the  accumulations  thereon, 
survived,  by  the  custom,  to  Sarah  Bruin  ;  and  that  the  other 
moiety  survived  to  Joseph ;  and  that,  on  Joseph's  death,  hia 
original  share  of  the  orphanage-part,  and  also  that  moiety  of 

Elizabeth's  share  which  survived  to  him  on  Elizabeth's 
[*488]    death,  survived,  by  the  ^custom,  to  Sarah  Bruin  toge- 

gether  with  the  accumulations  thereon :  that  the  defend- 
ants pretended  that  the  last-mentioned  moiety  of  Elizabeth's 
share  and  of  the  accumulations  thereon,  vested,  on  her  decease^ 
in  Joseph,  absolutely,  and  was  no  longer  subject  to  the  custom ; 
and  that  Joseph,  being  18  years  of  age,  had  made  a  will  and  be* 
queathed  the  whole  of  his  property  to  his  mother.  The  bill  prayed, 
amongst  other  things,  that  Sarah  Bruin  might  be  declared  en- 
titled to  Joseph's  original  share  of  the  orphanage*part  and  the 
accumulations  thereon,  and  also  to  that  moiety  of  Elizabeth'is 
share  of  the  orphanage-part,  which,  on  her  death,  survived  to 
Joseph,  and  also  to  the  accumulations  thereon.(a) 

Mr.  Botehr  and  Mr.  Parry^  for  the  plaintiflfe : — ^There  is  an 
Anonymom  ca8e{b)  said  to  have  occurred  in  Michaelmas  Term, 
1720,  in  which  it  is  stated  that  two  cases  were  cited,  Ambrose  v. 
Ambrose  and  BawUnson  v.  BawUnson^  where  it  had  been  certi- 
fied to  be  the  custom  of  London,  and  was  accordingly  decreed 
by  the  Lord  Chancellors  Harcourt  and  Cowper,  successively, 

(a)  It  wiU  be  seen,  from  the  ftbove  skatementi  that  the  qnesUon  m  the  oanae  wM| 
■hortly,  thiBt  whether  a  share  of  the  orphanage-part  sonriTee  more  than  onoa. 
(6)  Piea  Gb.  SSt. 
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Uiaty  if  a  city-orphan  dies  before  21,  the  sorvivorship  holds  only 
as  to  the  orphanage-part  belonging  to  himself;  for  that,  if  he 
had,  by  sorvivorship,  the  part  of  any  other  of  his  brothers  or 
sisters,  that  should  go  according  to  the  Statute  of  Distributions. 
That  report,  however,  must  be  erroneous ;  for  search  has  been 
made,  and  the  only  case  relating  to  the  custom  of  London 
*which  occurred  in  Michaelmas  Term,  1720,  is  Ehipe  y.  [*4S9] 
7afe,(a)  and,  in  that  case,  no  question  as  to  the  survivor- 
ship  of  a  survived  share  of  the  orphanage-part^  could  have 
arisen :  for,  there,  Thomas  Draper,  a  freeman  of  London,  died 
intestate  leaving  a  widow  and  three  children,  John,  Burgis  and 
Mary,  surviving.  John  attained  21  and  died,  having  appointed 
Bichard  Cole  his  executor ;  then  Mary  died  an  in&nt :  and  the 
court  declared  that  the  defendant  Burgis  and  John  and  Mary 
Draper  had  each  of  them,  by  the  custom  of  London,  a  right  to 
one-third  of  a  third  of  the  late  &ther's  estate ;  and  that,  John 
being  dead,  the  defendant  Cole,  as  his  executor,  was  become  en* 
titled  to  his  share;  and  that  Mary  also  being  dead,  and  dying 
before  she  attained  her  age  of  21,  the  defendant  Burgis  became 
entitled,  by  the  custom,  to  her  share,  by  survivorship.  As, 
therefore,  one  only  of  the  children  died  under  age,  no  question 
as  to  the  survivorship  of  the  share  of  a  predeceased  child,  could 
have  arisen  in  that  case. 

Search  also  has  been  made,  both  in  the  rq)ort-office  of  this 
court,  and  in  the  office  of  the  town-clerk  of  the  city,  for  the 
cases  of  Ambrose  v.  Ambrose  and  Bawlinson  v.  BawUnaon  ;  but  no 
certificate  as  to  the  custom  of  London  could  be  found  in  either 
of  those  cases.  Indeed,  no  question  as  to  the  custom  arose  in 
either  of  them. 

It  appears,  from  the  entry  of  Ambroee  v.  Ambrose  in  B^. 

Iab.,(&)  that  Jonathan  Ambrose,  a  freeman  of  London,  died  in* 

testate,  in  1699,  seised  of  real  estate  and  possessed  of  personal 

» 
(a)  Reg.  Lib.  A.  1720,  fix  68.    See  sin  yiiier*a  AbridgmeBt,  8m  edit  p^  SIS. 
Ht  Costom  of  London. 
(^)  A.  ms,  fa  614. 
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estate,  ancl  that  he  left  a  widow,  who  took  oat  adminis* 
[*440]    tration  to  him,  and  three  infant  ^daughters,  Elizabeth, 

Thomasin  and  Theodoeia,  his  only  children  him  surviy- 
ing.  In  February,  1700,  Theodosia  died  an  infant  of  about  two 
years  of  age ;  and,  in  May,  1714,  Elizabeth  married  Thomas 
Ambrose:  and  they  filed  a  bill  against  the  widow  and  Thomasin 
and  certain  other  persons,  praying  that  the  plaintifib  might  have 
satisfaction  in  respect  of  the  intestate's  personal  estate,  and  have 
a  conveyance  of  such  part  of  his  real  estates  as  the  plaintiff 
Elizabeth,  should  appear  to  be  entitled  to.  The  cause  was  heard 
on  the  29th  of  June,  1716 ;  and,  the  court,  after  decreeing  an 
account  to  be  taken  of  the  personal  estate  and  of  the  rents  and 
profits  of  the  real  estate  received  by  the  widow,  ordered  the 
personal  estate,  after  allowing  for  the  intestate's  debts  and  funeral 
expenses  and  for  the  widow's  chamber  and  paraphernalia,  to  be 
divided  into  thirds,  and  that  one-third  should  be  retained  by  the 
widow  for  her  own  use,  that  another  third  should  go  to  the  plain* 
tiff  Elizabeth  and  her  two  sisters,  Thomasin  and  Theodosia  de- 
ceased, and  that  the  remaining  third  should  go  according  to  the 
Statute  of  Distributions ;  and  that  the  widow  should  have  a  lib- 
eral allowance,  out  of  the  children's  parts,  for  their  maintenance 
and  education :  and  the  court  declared  that  the  share  which,  by 
the  custom  of  London,  belonged  to  Theodosia,  ought  to  be  di- 
vided between  the  plaintiff  Elizabeth  and  her  sister,  the  defend- 
ant Thomasin. 

In  JBawbiscm  v.  IiawUn3<m,{a)  Sir  Thomas  Rawlinson,  by  his 
will,  disposed  of  his  real  and  personal  estate  for  the  benefit  of  his 
widow  and  children.    He  died  in  1706,  leaving  bis  widow  and 

nine  children  surviving.  All  of  them,  except  Thomas 
[*441]    the  eldest^  were  infants.    In  *1718  the  bill  was  filed,  by 

the  younger  children,  against  their  elder  brother  and 
iheir  mother  and  other  parties,  praying  that  the  defendants,  who 
had  possessed  themselves  of  any  part  of  the  testator's  estate,  might 
account  for  the  same,  and  that  the  shares  of  it  which  should  ap- 
pear to  belong  to  the  plaintiff,  might  be  placed  out  at  interest 

(a)  Beg.  LIh.  B.  1113,  fb.  339. 
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for  their  benefit  Tbomaa,  the  eldest  child,  elected  to  take  his 
share  of  his  father's  personal  estate  according  to  the  custom  of 
London,  and  not  according  to  the  will  ;(a)  and  his  share  accord- 
ing  to  the  custom  was  ordered  to  be  paid  to  him ;  but^  it  being 
more  beneficial  to  his  brothers  and  sisters  to  take  according  to 
the  will,  the  shares  to  which  they  were  entitled  under  the 
will,  were  ordered  to  be  placed  out  on  securities  for  their  benefit 
until  they  should  attain  21. 

In  Bums'  Ecdesiaatical  Law,(&)  the  anonymous  case  in  Prece* 
dents  in  Chancery,  is  mentioned  as  Merewealher  v.  Hester  ;  but 
it  appears,  from  an  extract  of  that  case  which  we  have 
procured  from  the  Begistrar's  book,(c)  *that  Jonathan  [*442] 
Leigh,  the  freeman  in  that  case,  left  no  widow  and  only 
one  child ;  and,  therefore,  no  question  as  to  the  survivorship  of 
a  share  of  the  orphanage-part,  could  arise  in  that  case.  We 
submit  that  we  have  now  shown  clearly  that  neither  the  case  in 
Precedents  in  Chancery,  nor  either  of  the  cases  referred  to  in  it, 
are  any  authority  for  the  proposition  which  they  have  been 
hitherto  considered  to  establish. 

We  now  come  to  those  oases  which  prove  the  custom  to  be  as 
we  contend  for. 

The  first  case  is  WUcocks  v.  Wilcock8.{d)    There  John  Wil- 

(a)  Unta  the  11th  Q«o.  1,  e,  IS,  was  passed,  freemen  of  Loadoo  could  not  dis- 
pose by  will,  of  the  whole  of  their  personal  estate,  unless  they  died  without  leav- 
ing either  wife  or  child.  Sir  Thomas  Rawlinson  died  in  1708,  and  the  suit  was 
heard  in  1713  (12th  Anne.)  Thomas  Rawlioson,  the  son,  said,  in  his  answer,  thai 
he  was  advised  that  Sir  Thomas^  being  a  freeman  of  London,  oould  not,  by  his  wiU» 
bar  him  (the  defendant)  of  a  share  of  one  moieiy  of  his  personal  estate  in  equal  de- 
gree to  the  rest  of  his  children :  for  that  Lady  Rawlinson  (Sir  Thomas's  widow)  was, 
by  marriage  settlement,  barred  of  her  customary  part  of  the  personal  estate;  and 
that  the  same  ought  to  be  divided  into  two  moieties,  and  he  ought  to  have  his  share 
of  one  moiety,  according  to  the  custom  of  the  city. 

(()  Vol  i,  p.  673,  9th  edit  tit  WiUs ;  Distribution  aooording  to  the  custom  of 
London. 

(c)  Reg.  Lib.  B.  1718,  fo.  333. 

OQ  3  Yem.  656.    Entered  in  Beg.  Lib.  as  WUeocks  v.  Mayns,  B.  1706,  fin  607. 
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cocks,  a  freeman  of  London,  died  intestate  in  September,  1697, 
leaving  six  infant  children,  Joseph,  Elizabeth,  Bebecca,  John, 
Jane  and  Bridget.  John  died  an  infant  and  then  Elizabeth 
died,  also  an  infant :  and  the  court  first  ordered  one-third  of  their 
father's  clear  personal  estate  to  be  distributed  amongst  all  the 
children  in  equal  sixth  parts,  as  their  orphanage-parts :  it  next 
ordered  John's  sixth  to  be  distributed  among  his  five  brothers 
and  sisters,  including  Elizabeth :  and  it  then  declared  that  Eliz- 
abeth's share,  as  an  orphan  of  the  city  of  London,  of  her  father's 
estate  and  her  share  of  her  brother  John's  orphan*share  thereof, 
ought  to  be  equally  divided  and  distributed  amongst  her  surviv- 
ing brothers  and  sisters;  and  they  being  still  under  age,  it  was 
referred  to  the  Master,  to  settle  a  suitable  sum  for  their  mainte- 
nance,  which  was  to  be  paid  out  of  the  interest  of  their  respect- 
ive shares  and  estates. 

In  Herby  v.  Desb(mverie{a)  Lord  Talbot,  C,  lays  it  down 
[*44S]     that  neither  the  freeman  nor  the  orphan  can  ^devise 
against  the  custom;  nor  can  they,  any  more,  devise 
what  accrued  by  survivorship  than  the  original  share. 

The  next  case  is  Jesson  v.  EssingUm^  which  is  reported,  bat 
not  upon  the  present  question,  in  Free.  Ch.  207.  There  Abra- 
ham Jesson,  a  freeman  of  London,  died  in  August,  1680,  leav- 
ing a  widow  and  five  infant  children,  and  having  made  a  will 
of  which  his  widow,  who  an;erwards  married  the  defendant 
Essington,  was  the  executrix.  Two  of  the  children,  Mary  and 
Sarah,  died  infants ;  and  the  bill  was  filed,  by  the  three  surviv« 
ors,  for  an  account  of  their  late  father's  estate.  On  the  2l8t 
of  March,  1701,  the  Master  reported  a  certain  sum,  being  the 
amount  of  one-third  of  the  deceased's  personal  estate  and  of 
an  accumulation  of  interest  thereon,  after  deducting  certain 
sums  for  the  maintenance  and  funerals  of  Mary  and  Sarah,  to 
belong  to  the  plaintifid,  the  three  surviving  children.  The  de- 
fendant Essington  excepted  to  the  report ;  and,  on  the  excep- 
tions coming  on  to  be  argued  on  the  ISth  of  November,  1702 : 

(a)  Oa.  Temp.  Tnlbot,  ISa 
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"  the  matter  of  the  defendant's  2d,  8d,  and  4th  exceptioDS  l^ing 
touching  the  dispositioiis  of  the  shares  of  the  personal  estate  of 
the  plainti£b'  late  father  (who  was  a  citizen  and  freeman  of  Lon- 
don)  which  belonged  to  Mary  and  Sarah  Jesson,  the  plaintiff' 
sisters,  who  died  intestate  after  their  said  father's  death  and  in 
the  life  of  their  mother,*^  the  Lord  Keeper  onlered  that  the 
Lord  Mayor  and  Court  of  Aldermen  should  certify  what  was 
the  custom  of  the  city  in  relation  to  the  shares  of  the  testator's 
estate  that  were  due  to  the  deceased  orphans ;  and  his  Lordship 
reserved  his  decision  upon  the  2d,  Sd,  and  4th  exceptions  until 
after  the  certificate  should  have  been  made.  On  the  18th  of 
February,  1708,  the  Lord  Mayor  and  Court  of  Alder- 
men *certified  that^  if  a  freeman  of  London  died  leav-  [*444] 
ing  a  widow  and  several  children  unpreferred  by  their 
father  in  his  lifetime,  one-third  of  his  personal  estate  (his  debts 
and  funeral  charges  being  first  deducted)  belonged  to  such  chil- 
dren equally ;  and  that,  if  any  such  orphan,  being  a  malci  hap- 
pened to  die  under  21,  or,  being  a  female,  under  that  age  and 
unmarried,  the  share  of  such  male  or  female  so  dying,  belonged 
to  the  surviving  orphan  or  orphans^  as  part  of  the  customary  or 
orphanage-part  of  the  personal  estate  of  their  father  deceased ; 
whereof  such  &ther  or  orphan  so  dying  had  no  power  of  dis- 
posal, by  will  or  otherwise,  contrary  to  the  custom.  Where- 
upon and  upon  hearing  what  was  alleged  by  both  sides,  the 
Lord  Keeper,  on  the  9th  of  March,  1703,  overruled  the  excep- 
tions on  which  ha  had  reserved  his  judgment.(a) 

The  last  case  is  that  of  Thomas  Ash,  which  is  contained  in  a 
book  produced  by  one  of  our  witnesses  from  the  muniment- 
room  of  the  corporation  of  London. 

Mr.  (?.  Richards,  for  the  defendants : — ^We  object  to  that  book ; 
it  has  no  heading  at  all^  and  there  is  nothing  to  show  that  it  is 

{a)  Reg.  Lib.  A.  1702,  fo.  117.  A  book  alio  was  produced,  from  the  muDiment- 
foom  of  tbe  corporation  of  Loadoo,  in  which  Jesson  ▼.  Esaington  was  twioe  entered. 
It  contained  records  of  the  proceedings  of  the  Orphans'  Court,  and  was  intituled 
'*  Kepertorj,  temp.  Dashwood,  Mayor."  The  production  of  it  was  objected  to  by 
Che  defendant's  counsel ;  bat  the  objection  was  withdrawn. 
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oonnected  with  the  Orphans'  Court.  Its  omtents  might  be  eri- 
dence  against  the  corporation  of  London,  bat  thej  cannot  be 
evidence  against  a  stranger. 

[♦445]        *Mr.  BokJer^  in  answer  to  the  objection,  cited  JSead  v, 
Heaton.(a) 

The  Vice-Ohancellob:— The  witness  by  whom  the  book  is 
prodaced,  says  that  it  is  kept  in  the  muniment-room  of  the  cor- 
poration of  London,  under  the  custody  of  the  town  clerk.  Now 
the  Lord  Mayor  and  Aldermen  constitute  the  Orphans*  Court, 
and  the  town  clerk  is  the  officer  of  the  Lord  Mayor  and  Aiders 
men :  and,  if  the  book  shows  how  the  court  has  managed  the 
estates  of  orphans  for  a  long  series  of  years,  I  should  rather 
think  that  the  course  of  practice  which  may  be  deduced  from 
that  book,  must  be  taken  as  the  law  of  the  court.  At  present, 
however,  I  know  nothing  about  the  contents  c^  the  book ;  and^ 
before  I  decide  as  to  its  admissibility,  I  must  have  an  opportu- 
nity of  looking  into  it,  in  order  to  see  what  it  contains.  But 
what  strikes  me  at  present  is  that  this  book,  being  found  in  the 
repositories  of  the  corporation  of  London,  would  be  evidence  of 
the  course  of  dealing  with  the  estates  of  orphans^  which  has 
been  adopted  by  that  portion  of  the  corporation  which  consti* 
tutes  the  Orphans'  Court.  I  reserve,  however,  my  decision  upon 
the  point ;  but«  in  the  meantime,  the  book  may  be  read  de  bene 
esse. 

Mr.  Botehr  then  read,  from  the  book  :(&)  ^^  An  account  of  the 
estate  of  Thomas  Ash,  late  citizen  and  goldsmith  of  London, 
deceased  ;**  one-third  of  which,  after  making  certain  deductions 
for  the  deceased's  debts  and  funeral,  and  for  the  widow's  cham- 
ber, amounted  to  85L  8^.  6  S4d.,  "  which  said  sum  is,  by  the 
custom,  to  be  equally  divided  between  eight  children, 
[*446]  Thomas,  Joseph,  Eliaabeth,  *Ann,  Margaret,  James, 
Mary,  and  Elizabeth  orphans,  which  maketh,  to  every 
of  them  thereof,  10/.  18a.  8  l-4dL  Mem :  That  Mary  and  Eliaa* 
beth,  two  of  the  said  orphans,  who  were  posthumous,  are  lately 

(a)  4  T.  B.  669.  ^)  AOismM*. 
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deceased ;  for  whom  was  paid  and  expended,  for  physio  and 
medicines  during  their  sickness,  1/.  Se.  lid, ;  which  being  de« 
ducted  out  of  their  customary,  parts  aforesaid  amounting  to  2121 
7^.  4  l-2d,  there  remains  20/.  3^.  5  l-2cL  ;  which,  by  the  custom^ 
belongs  to  the  said  six  surviving  children,  and  maketh  to  every 
of  them  thereof,  81  Is.  8d." 

Mr.  G.  Richards^  Mr.  James  Eussell  and  Mr.  OoUim^  for  the 
defendants,  contended  that  the  cases  which  had  been  brought 
forward  by  the  plaintiffs'  counsel,  did  not  establish  the  point 
in  support  of  which  they  had  been  adduoed,  namely,  that  a 
share  of  the  orphanage-part  which  had  once  survived,  was  sulh 
ject,  by  the  custom,  to  survive  a  second  time;  but  that  they 
proved  merely  that  an  original  share  would  survive,  which  was 
not  disputed :  and  they  relied  on  the  Anonymous  ease  in  Prece» 
dents  in  Chancery :  and  (homes  v.  Etling^{ay  WithUl  v.  i%«//w,(6) 
Levnn  v.  Lewin^{c)  Blunden  v .  Barher^{d)  Onslow  v.  Qns^owJ^^^ 
Fouke  V.  LewertjiJ)  Mereweather  v.  Hester,{g) 

The  Vice-Chancbllor  : — ^Before  I  pronounce  my  judgment| 
I  shall  look  at  all  the  cases  that  have  been  extracted  from  the 
registrar's  book,  and  consider  them  attentively ;  for  I 
have  not  *been  able  to  do  so  during  the  argument :  and  [*447] 
I  consider  myself  at  liberty  to  look  at  AMs  case^  on  the 
ground  that  the  book  in  which  it  is  contained,  shows  how  the 
Orphans'  Court  has,  from  time  to  time,  dealt  with  the  estates  of 
orphans.  That  is  the  point  of  view  in  which  I  consider  the 
book.  It  is  very  probable,  if  I  were  to  refer  the  question  in 
this  cause  to  the  Lord  Mayor  and  Aldermen,  in  order  that  they 
might  certify  what  the  custom  is,  they  would  look  into  that  book 
and  be  guided  by  its  contents  in  coming  to  a  conclusion  upon 
the  point:  and  it  seems  to  me  not  to  be  unreasonable  that  they 
should  be  so  guided. 

(a)  3  Atk.  616.  (e)  Anie,  Vol.  1.  p.  18. 

(b)  Prea  Cba.  32V  (/)  1  Yern.  88 ;  and  4  Bom's  BccL  Law,  Ma. 

(c)  3  P.  W.  16.  iff)  t  Yin.  209,  pi  18w 

(d)  1  P.  W.  684. 
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9 A  February. — ^Thb  Yice-Chancellor: — ^In  this  case  of 
Bruin  v.  KnoU,  the  question  that  I  have  to  decide  is  whether, 
having  regard  to  what  is  to  be  found  in  the  printed  cases,  and  to 
what  is  to  be  deduced  from  the  decrees  and  orders  with  which  I 
have  been  furnished  from  the  registrar's  book,  it  is  so  perfectly 
clear  that  a  survived  orphanage-share,  with  its  accumulations,  is 
subject  to  the  custom  of  London,  that  it  would  be  unnecessary 
or  unfit  to  require  a  certificate  from  the  court  of  the  Lord  Mayor 
and  Aldermen  upon  the  pointi 

First ;  with  respect  to  the  printed  cases,  the  law  seems  to  stand 
in  this  way.  According  to  the  Anonymous  case  in  Precedents 
in  Chancery,  p.  687,  it  was  held,  by  Lord  Chancellors  Harcourt 
and  Cowper,  successively,  that,  if  a  child  of  a  freeman  had,  by 
survivorship,  the  part  of  any  of  his  brothers  or  sisters,  ^Ao^  should 
go  according  to  the  Statute  of  Distributions,  and  not  according  to 
the  custom. 

[*448]  *In  the  case  which  is  found  in  Burn's  Ecclesiastical 
Law,  the  law  is  stated  according  to  what  is  laid  down  in 
the  case  in  Precedents  in  Chancery,  namely,  that  the  accrued 
orphanage-share  shall  go  according  to  the  Statute  of  Distribu- 
tbna 

In  Chomes  v.  EUing^  Lord  Chancellor  Hardwicke  thought  that 
the  expenses  of  the  fiineral  of  an  infant  orphan,  ought  to  come 
out  of  the  orphan's  customary  share.  Now  that  always  appeared 
to  me  to  be  inconsistent  with  the  survivorship  of  the  whole  of 
the  infant's  share  to  the  other  children ;  because,  though  it  will 
be  found  that  it  has  been  the  practice  to  allow  maintenance  out 
of  the  orphanage-share,  that  is  nothing  more  than  an  application, 
by  one  of  the  joint  tenants  of  the  fund,  of  a  part,  not  exceeding 
his  own  share,  for  his  own  benefit :  but,  inasmuch  as  the  surviv- 
orship, if  it  takes  effect  at  all,  takes  effect  immediately  at  the 
death,  and  the  funeral  takes  place  after  the  death,  the  application 
of  a  part  of  that  survived  share  towards  the  expenses  of  the 
funeral,  is  inconsistent  with  the  survivorship:  it  eats  into  the 
survivorship  and  diminishes  the  right  of  survivorship. 
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On  the  other  side^  there  is  the  case  of  Hervey  v.  Sir  Edward 
Desbouverie;  where  Lord  Talbot  held  it  to  be  clear  thaj^  neither 
the  freeman  nor  the  orphan  could  devise  what  aocmed  by  surviv- 
orship.  That  is  stated  very  clearly  by  him;  but  it  does  not 
seem  to  me  to  go  to  the  point ;  because  the  point  now  before  me, 
is  as  to  the  accruer  of  a  survived  share. 

I  have  read  through  all  the  copies  of  decrees  and  orders  which 
were  referred  to  in  the  course  of  the  argument ;  but  it 
*i8  impossible  to  understand  what  was  done  in  those  cases  [*449] 
without  stating  the  circumstances  of  each.  The  first  is 
Jesson  V.  Msington.  There  the  freeman,  of  the  city  of  London, 
was  Abraham  Jesson.  He  died  leaving  a  wife,  Elizabeth,  who, 
after  his  death,  married  the  defendant  Essington.  Abraham  Jes- 
son left  five  children,  namely,  Abraham,  Eliza,  Mary,  Rebecca, 
and  Sarah.  Mary  died  after  her  father,  and  Sarah  also  died  after 
her  fiither :  and  I  collect,  from  what  is  to  be  found  in  the  course 
of  the  Master's  report,  which  is  a  very  long  one,  that  Mary  died 
before  Sarah :  and  it  appears  that  the  charges  for  their  funerals, 
as  well  as  the  charges  for  their  maintenance,  were  deducted  out 
of  their  shares ;  and  that  the  surplus  survived  to  Abraham,  Eliza 
and  Rebecca.  Several  exceptions  were  taken  to  the  report;  and, 
on  the  exceptions  coming  on  to  be  argued,  an  order  was  made  for 
procuring  a  certificate  from  the  city  of  London  ;  and  the  certifi- 
cate is  given,  at  length,  amongst  the  papers.  The  certificate,  it 
should  be  observed,  refers  only  to  the  survivorship  to  the  chil- 
dren ;  because  it  was  contended,  by  the  defendant  Essington,  who 
had  married  the  mother,  that  the  share  did  not  go  to  the  children, 
but  went  to  the  mother ;  and  it  was  with  reference  to  that  point 
that  the  certificate  was  ordered ;  and,  after  the  return  of  the  cer- 
tificate, the  defendant's  exceptions  were  overruled.  The  certifi- 
cate does  not  allude  to  that  part  of  Mail's  share  which  had  sur- 
vived to  Sarah ;  and,  therefore,  I  infer  that  no  question  was  made 
respecting  it 

Then  the  next  case  is  WHoocks  v.  Mayne.  There  John,  the  fi:ee* 
man  of  the  city  of  London,  had  issue,  by  his  wife  Elizabeth,  three 
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children,  Joseph,  Elizabeth  and  Rebecca :  and  be  had,  by  a  6e- 
oond  wife,  Jane,  the  same  number  of  children,  Jofan^ 
[*460]  Jane  and  Bridget.  John  *died  after  his  father,  and  be- 
fore his  sieter  Elizabeth,  and  under  age ;  and  then  Eliza- 
beth died  under  age ;  and  the  decree  gives  over  to  Jane,  Bridget^ 
Joseph  and  Rebecca,  Elizabeth's  original  share  and  also  her  sham 
of  her  brother  John's  orphanage-share.  But  then  it  is  to  be  ob- 
served that  nothing  is  said  about  the  funeral  expenses  of  John ; 
so  that,  in  these  two  cases^that  I  have  mentioned,  it  certainly  ap* 
pears  that,  without  question  being  made,  the  accrued  share  was 
carried  over  by  survivorship :  in  the  one  case  the  funeral  expenses 
were  deducted,  and,  in  the  other  case,  it  does  not  appear  that  any- 
thing was  said  about  the  funeral  expenses. 

The  next  case  is  Ambrose  v.  Ambrose.  There  Jonathan,  the 
freeman,  died  intestate ;  and  he  left  three  children,  namely,  Eliza- 
beth, who  married  Ambrose,  and  Thoniasin  and  Theodosia.  The 
father  died  in  1699,  and  Theodosia  died  in  1700,  an  infant  and 
unmarried ;  and  it  was  decreed  that  Tbeodosia's  orphanage-share 
ought  to  be  divided  between  her  sisters  Elizabeth  and  Thomasiu : 
but  no  question  arose  as  to  the  survived  share  of  her  orphanage- 
share. 

The  next  case  is  Bawlinson  v.  Rawlinso^i,  There  Sir  Thomas 
Rawlinson  died  in  1706 ;  and  he  had  nine  children  who  survived 
him.  But,  in  that  case,  no  question  arose  as  to  the  survivorship 
of  any  share  of  any  one  child ;  but  all  that  was  held,  was  that 
Thomas,  the  eldest  son,  was  entitled  to  his  orphanage-share ;  and, 
as  to  the  others,  the  court  determined  that  they  had  a  right  to 
elect  to  take  either  according  to  the  father's  will  or  against  it. 

The  next  case  is  Meretveather  v.  Eiester,    That  is  a  very  simple 

case ;  because  Jonathan,  the  freeman,  who  died  on  the 

[♦451]    *17th  of  September,  1717,  left  only  one  child,  Hannah ; 

consequently,  no  question  as  to  survivorship  arose  or 

could  have  arisen. 

Then  the  next  case  is  Knipe  v.  FaZs.    There  Thomas  Draper 
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had  a  first  wife,  by  whom  he  had  two  children,  namely,  Burgis 
and  John :  and  he  had  a  second  wife,  Mary,  who  became  his  ad- 
ministratrix ;  and,  by  her,  he  had  a  child,  Mary.  He  died  in 
1704,  leaving  all  the  children  infants.  Then  it  appeal^  that 
John  attained  his  age  of  21  years  and  died,  and  Cole  was  his 
executor.  Mary  died  in  May,  1712,  an  infant  and  unmarried ; 
and  it  was  held  that  Mary's  orphanage-share  survived  to  Burgis ; 
but  no  question  did  or  could  arise  as  to  the  accruer  of  a  sur> 
vived  share.  This  is  the  substance  of  the  cases  taken  £rom  the 
registrar's  book. 

There  also  was  an  extract  made,  from  the  city  books,  of 
Thomas  AsKs  case ;  and  that  is  to  the  same  eflFect,  precisely,  as 
Jesson  y.  JSssington. 

Now  it  would  seem,  from  Ash^s  case  and  from  the  cases  of 
Jesson  V.  JSssingtan  and  Wiloocks  v.  Mayne^  that  a  survived  share 
of  the  orphanage-part  has  been  treated  as  subject  to  the  opera- 
tion of  the  custom ;  but  it  does  not  appear  that  any  question 
whatever  was  raised  respecting  that  point  Moreover,  the  cases 
in  which,  as  I  said  before,  the  point  seems  to  have  been  passed 
over  without  question  or  observation,  are  opposed  by  the  opinion, 
which  is  expressed  by  both  Lord  Chancellor  Harcourt  and  Lord 
Chancellor  Cowper,  that  a  survived  share  goes,  not  according  to 
the  custom,  but  according  to  the  Statute  of  Distributions.  Be- 
sides, the  deducting  of  the  funeral  expenses,  is  inconsistent  with 
the  right  by  survivorship. 

*The  question  before  me  is,  whether  the  point  is  so  [*462] 
perfectly  clear  that  it  is  unnecessary  to  have  recourse  to 
the  city  authorities.  When  I  consider  that,  upon  the  fair  esti- 
jnate  of  all  the  cases  taken  together,  the  point  is  by  no  means  made 
out,  bat  that  it  is  recorded,  in  print,  that  two  Lord  Chancellois 
held  the  contrary  to  what  seems  to  have  been  done  in  the  three 
oases  that  I  have  just  now  mentioned :  and  when  I  further  oon* 
aider  that  the  certificate  of  the  Lord  Mayor  and  Aldermen  will 
put  the  matter  beyond  all  doubt,  and  will,  probably,  tend  to 
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save  expense  to  the  parties,  by  making  the  decree  one  from 
which  there  can  be  no  appeal,  my  opinion  is  that  I  ought  to  send 
the  question  to  the  court  of  the  Lord  Mayor  and  Aldermen  for 
their  opinion  upon  it. 


The  following  questions  were  accordingly  submitted  to  the 
oourt  of  the  Lord  Mayor  and  Aldermen : 

Whether,  where  there  are  several  orphan  children  of  a  free- 
man who  dies  intestate,  the  share  which  any  one  may  take  by 
reason  of  surviving  a  child  that  dies  an  infant,  does  itself  sur- 
vive  among  the  children,  in  case  of  the  death  of  the  party,  to 
whom  it  has  come,  under  the  age  of  21  years; 

And  whether,  if  there  be  an  aocummulation  of  interest  upon 
an  orphanage-share,  the  accumulation  survives  in  the  same  man* 
ner  as  the  original  orphanage-share? 


On  the  28th  of  July,  1842,  the  Recorder  of  London  appeared 
in  court,  and  certified,  on  behalf  of  the  Lord  Mayor  and  Alder- 
men, that  where  there  are  several  orphan  children  of  a  freeman 
who  dies  intestate,  the  share  which  any  one  may  take  by  reason 

of  surviving  a  child  that  dies  an  infant,  survives  among 
[*453]    the  other  children,  *in  case  of  the  death  of  the  party, 

to  whom  it  has  come,  under  the  age  of  21  years ;  and 
if  there  be  an  accumulation  of  interest  upon  an  orphanage-share, 
the  accumulation  survives  in  the  same  manner  as  the  original 
share. 


Custom  of  London. — Oertificak. 

1843:  18th,  20tb,  2181;,  and  29th  March. 

If  the  Lord  Mayor  and  Aldermen  have  onoe  certified  aa  to  the  omtom  of  London, 

the  oertificate  is  oondnsiye;  and  the  court  neyer  refen  the  same  question  a  s^ 

oond  time. 

This  cause  was  now  brought  on  to  be  heard  on  the  equity  re- 
served ;  and,  at  the  same  time,  a  motion  was  made,  on  bdialf 
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of  the  defendants,  the  notice  of  which  was  to  the  following  ef* 
feot :  that  the  Lord  Mayor  and  Court  of  Aldermen  might  be  di* 
rected  to  review  so  much  of  their  certificate,  bearing  date  the 
26th  of  July,  1842,(a)  as  certified  that,  by  the  custom  of  London, 
if  there  were  an  accumulation  of  interest  upon  an  orphanage- 
share,  the  accumulation  survived  in  the  same  manner  as  the 
original  orphanage-share ;  and  that  the  Lord  Mayor  and  Court 
of  Aldermen  might  again  certify  to  the  court,  whether,  if  there 
were  an  accumulation  of  interest  upon  an  orphanage«share,  the 
accumulation  survived  in  the  same  manner  as  the  original  or- 
phanage-share ;  and  that  the  hearing  of  the  cause  for  farther  di- 
rections  and  costs, (i)  might  sta.nd  over  until  after  the  Lord  Mayor 
and  Court  of  Aldermen  should  have  made  their  further  certificate. 

♦Mr.  Stuart,  Mr.  James  BusseU  and  Mr.  CbBina,  in  sup-  [*454] 
port  of  the  motion,  produced  several  cases  from  the  re- 
cords of  the  city,  which,  they  contended,  showed  that  it  was  not 
the  custom  of  the  city  that  an  accumulation  of  interest  on  an 
orphanage-share,  survived  in  like  manner  as  the  original  share. 
They  added  that  the  court  had  the  same  power  to  send,  to  the 
lx>rd  Mayor  and  Aldermen,  for  a  second  certificate,  as  it  had  to 
direct  a  new  trial  of  an  issue ;  and,  in  support  of  that  proposi- 
tion, they  cited  Anaudy.  ffaniwood,{c)  and  Tomkyns  v.  Ladbroke,{d) 
where  Lord  Hardwicke  is  reported  to  have  said :  '*  In  that  liti- 
gated case  of  Blunden  v.  Barker  (in  which  I  was  of  counsel,) 
precedents  were  mentioned.  First,  Hail  v.  Lumhy^  so  long  ago 
as  1640 ;  where  the  court,  dissatisfied  with  a  certificate  that  had 
been  given  in  1685,  sent  it  to  be  reconsidered  ;  and,  thereupon, 
a  certificate  was  made  directly  contrary  to  the  former." 

(o)  The  oertiflcate  was  dated  aa  above ;  but  the  Recorder  did  not  certify,  or« 
imm,  until  the  38th. 

(5)  The  order  of  the  9th  of  February,  1842,  reserved  farther  directions  and  costs; 
but  it  was  incorrect  in  that  respect  Where  a  question  is  sent,  as  in  the  present 
case,  to  the  Lord  Mayor  and  Aldermen,  or  a  refbreoce  is  directed,  to  the  Master,  as  to 
a  partionlar  Isot,  or  an  issue  is  directed  to  tiy  such  a  fact,  or  a  case  is  sent  for  the 
opinion  of  a  court  of  law,  the  cause  ought  to  remain  in  the  paper,  and,  on  the  return 
of  the  certificate,  fto,  to  be  brought  on,  not  for  further  directions,  but  on  the  equity 


(c)  J  Oh.  0a.m.  (d)SV6a.691. 
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Mr.  Boieler  and  Mr.  Parry,  for  the  plaintiffs,  in  sapport  of  the 
3ertificate,  referred  to  King's  case  in  the  reign  of  Henry  4th, 
Pagers  case  in  the  reign  of  Elizabeth,  and  to  other  cases  extracted 
from  the  city  records ;  and  also  to  Wilcacks  v.  Mayne^  Ambrose  v, 
Ambro9e^  and  Jesson  v.  Es8ington.{a)  They  added  that  the  only 
mode  of  trying  the  costom  of  London,  was  by  the  certificate 
of  the  Lord  Mayor  and  Aldermen,  and  that,  when  the  custom 
was  once  certified  by  the  Recorder,  the  certificate  was  conclusive 
and  binding  on  the  court  for  ever  afterwards ;  and  the  court  waa 

bound  to  acknowledge  and  act  upon  it,  not  only  in  the 
[*456]    suit  in  which  it  had  *been  made,  but  in  all  other  suits 

in  which  the  same  custom  might  be  afterwards  brought 
into  question.  Com.  Dig.,(i)  Bhcquiere  v.  HawkitiSy{c)  Annand 
y.  Honywood.{d)  They  added  that,  in  the  case  cited  from  2  Ch. 
Ca.,  the  second  certificate  was  required,  not  upon  the  point  that 
bad  before  occurred,  but  upon  a  new  point 

Thk  Vicb-Chanoellor  : — ^No  precedent  has  been  produced 
to  me  in  which  this  court,  merely  because  it  was  dissatisfied  with 
a  certificate,  has  referred  the  same  question,  a  second  time,  to 
the  Lord  Mayor  and  Alderman.  It  is  an  entirely  different  thing 
from  directing  a  new  trial  of  an  issue.  The  city  of  London  has 
certain  customs ;  and  it  has  been  a  very  ancient  practice,  when 
this  court  wished  to  know  what  the  custom  was,  to  send  the 
question  to  the  Court  of  Lord  Mayor  and  Aldermen,  in  order 
that  they  might  certify  as  to  the  custom.  But  I  never  heard  of 
a  case  in  which  this  court,  when  it  has  got  an  answer  to  the 
question,  has  sent  back  the  matter  tc^  be  reconsidered,  merely  be* 
cause  arguments  were  adduced  to  show  that  the  answer  was  not 
satis&ctory,  that  is,  not  a  correct  answer :  and  it  is  quite  plain, 
from  the  copies  of  the  orders  in  Hall  v.  Lumley,  with  which  I 
have  been  furnished,(e)  that  no  such  thing  was  done  in  that  case. 
It  is  true  that,  in  that  case,  an  order  had  been  made  for  sending 

{a)  These  three  caaes  will  be  fbuod  In  the  report  of  the  hearing  of  the  cai2se. 

(f)  Tit  Certiflcate,  toI.  «,  p.  184,  3d  edit 

(0)  1  Doag.  378;  see  Jadgment. 

{d)  2  Freeman,  46. 

(«)Hia  honor  had  directed  Leg.  lib.  tobeaeaKhedfortho  orders  in  ^a0  y.  lunOey. 
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a  case  for  the  opinion  of  the  Lord  Mayor  and  Aldermen 
as  to  the  custom ;  and  it  appears  that  there  *had  been  [*466] 
also  a  reference  made,  as  to  certain  matters,  to  certain 
citizens,  and  that  some  of  the  parties  were  dissatisfied  with  what 
the  referees  had  done ;  and,  in  conseqaenoe  of  that^  a  reference 
was  directed  to  the  Master ;  but  it  does  not  appear  thai  any  such 
thing  was  done  as  Lord  Hardwicke  is  reported  to  have  stated. 

General  credit  is  given,  to  the  city,  for  knowing  its  own  cus- 
tom&  And  I  must  say  that  I  should  be  extremely  unwilling  to 
make  a  precedent,  in  this  particular  case,  for  doing  that  which 
never  has  been  done  before,  and  which  I  have  not  heard  any  au* 
thority  for  doing.  Consequently,  I  shall  refuse  the  motion ;  but^ 
as  the  defendants  may  have  been  misled  by  the  distum  in  Yezey, 
I  shall  refuse  it  without  costs. 


Infant — Maintenance. 

▲  freemftn  of  London  died  intestate,  leaving  an  Infiuit  mm,  wbo^  on  his  father's 
death,  became  entitled  to  his  orphanage-share  of  his  father's  personal  estate,  and 
also  to  other  property.  The  infant  was  maintained,  by  his  mother,  from  his 
father's  death  until  his  own  death.  Held  that  the  mother  was  not  merely  en- 
titled to  be  repaid  what  she  had  expended  in  the  infant's  maintenance,  bat  to 
have  a  liberal  allowance  made  to  her,  having  regard  to  the  whole  of  the  infimtVi 
property ;  and  that  the  amount  was  not  to  be  paid  cat  of  the  orphanage-share 
and  the  infhnt^s  other  property,  but  wholly  out  of  the  former;  that  arrangement 
being  most  for  the  infont's  benefit 

The  motion  having  been  disposed  of,  the  cause  came  on  to  be 
heard  on  the  equity  reserved. 

The  question  that  was  then  discussed,  arose  under  the  follow- 
ing circumstances.  Joseph  Aldridge  the  younger,  became  en- 
titled, on  his  father's  death,  not  only  to  his  orphanage-share,  (the 
income  of  which  was  stated  to  exceed  40021  a  year,)  but  also  to 
real  estates  of  considerable  yearly  value,  and  to  a  share  of  one* 
ibird  of  his  father's  peraonal  estate  under  the  Statute  of  Distribu- 
tions. The  defendant  Ann  Knott,  his  mother,  had  main«> 
tained  and  educated  him  from  his  father's  death  *until  [*467] 
kis  own  death ;  and  she  and  her  second  husband  sub- 

Vol.  Xn.  26 
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mitted,  by  their  answer,  that  they  were  entitled  to  be  reimbtnsed 
the  amouDt  of  the  expenses  of  such  maintenance  and  education 
out  of  the  stocks  and  funds  in  which  the  original  orphanage-share 
of  Joseph  Aldridge  the  younger,  and  his  share  of  his  deceased 
sister's  orphanage-share,  and  the  accumulations  thereof,  had  been 
invested,  in  case  the  court  should  be  of  opinion  that  Ann  Knott 
was  not  entitled  to  the  whole  of  such  stocks  and  funds. 

Mr.  j5bfe2er  and  Mr.  Parry  contended  that  the  amount  of  the 
sums  which  had  been  expended  in  the  maintenance  and  educa* 
tion  of  Joseph  Knott  the  younger,  ought  not  to  be  paid  out  of 
his  orphanage-share  alone,  but  ought  to  be  apportioned  between 
that  share  and  his  other  property :  and  they  referred  to  AwbroK 
y.  Ambrose^  in  which  the  allowance  for  the  maintenance  and  edu- 
cation of  Thomasin  Ambrose,  the  infant,  was  ordered  to  be  paid 
out  of  the  interest  or  proceeds  and  growing  rents  and  profits  of 
her  late  father's  estates  both  real  and  personal :  and  also  to  TTtl- 
cocks  y.  Mayney  in  which  the  allowance  for  maintenance  was  di- 
rected to  be  paid  out  of  the  increase  of  their  respective  shares 
and  estates. 

Mr.  ^uar%  Mr.  James  Bussell  and  Mr.  ChHinSf  contended  that 
Ann  Knott  ought  not  merely  to  be  repaid  the  sums  which  she 
had  actually  expended  in  her  son's  maintenance  and  education; 
but  that  a  liberal  allowance  ought  to  be  made  to  her,  having  re- 
gard to  the  whole  of  the  property  to  which  her  sou  was  entitled, 
and  that  the  amount  ought  to  be  paid  wholly  out  of  the  stocks  and 
funds  in  which  his  orphanage-share  had  been  invested. 
[*458]  *They  cited  Fo^mbe  y.  Wilhaghby^ia)  where  Sir  John 
Leach,  Y.  C,  ruled  that,  where  two  funds  are  provided 

(a)  2  Sun.  k  Stu.  165.  In  that  case,  the  infants  were  all  living;  bat»  in  the  pre^ 
«ent  cane,  the  infant  was  dead :  therefore  it  is  not  easy  to  see  how  that  caae  ap- 
plied, in  prindplei  to  the  present;  for,  the  infant  being  dead,  his  interest  Was  oat 
of  the  question. 

No  aathority  was  oited,  probably  none  could  be  ibuud,  in  support  of  the  propo* 
•Hion  oontended  for  by  the  defendants'  oounsel :  namely,  that  although  Mrs.  Knot| 
(daimed  to  be  allowed  no  more  than  tlie  sums  whioh  she  had  expended  in  the  main- 
tenance of  her  deceased  son,  she  was  entitled  to  a  liberal  allowance^  having  regard 
!•  the  whole  of  his  properfy. 
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for  the  znaintenanGe  of  an  infanti  the  interest  of  the  infant  must  de- 
termine which  of  the  two  funds  is  to  be  applied :  and  they  added 
that,  in  Awbroae  y.  Ambrose  and  WUcocka  v.  Mayne^  the  questioiii 
out  of  what  part  of  the  infant's  property  the  allowance  for  his 
maintenance  ought  to  be  paid,  was  not  contested. 

The  Vicb-Chancellor  : — ^In  the  two  cases  that  were  men- 
tioned by  the  plaintiff'  counsel,  it  does  not  appear  that  the  in^ 
come  of  the  orphanage-shares  was  sufficient  for  the  maintenance 
of  the  in&nts :  it  does  not  appear  what  was  the  actual  income. 
Besides,  the  question  now  raised,  was  not  contested,  norcould  it 
be  contested ;  for  there  were  no  parties  to  contest  it. 

I  am  now  required  to  decide  what  ought  to  be  done  in  a  case 
where  the  matter  is  actually  contested ;  and  I  think  that  the  court 
must  be  guided  by  the  rule  which  Sir  John  Leach  laid  down  in 
Fo^amiey.  WShughby;  and  that^  wheneyer  it  has  to 
exercise  a  choice  between  *the  different  funds  out  of  [*469] 
which  an  infant  is  to  be  maintained,  it  should  hold  that 
that  fund  belonging  to  the  infant  shall  bear  the  burthen,  which, 
in  effect^  is  least  beneficial  to  the  infant^  in  the  sense  of  his  hay- 
ing the  least  dominion  oyer  it. 

Then  there  is  this  to  be  obseryed :  that,  in  computing  what 
ought  to  be  allowed  out  of  the  interest  of  the  orphanage-sharei 
the  Master  must  haye  regard  to  the  whole  of  the  income  which 
the  child  really  had.  Because  the  matter  cannot  be  considered 
in  the  same  way  as  if  the  infant  had  only  the  orphanage-share ; 
but,  as  he  was  entitled  to  the  rents  and  profits  of  an  estate,  and 
to  a  fund  of  personalty,  which  was  absolutely  his,  and  also  to 
the  orphanage-share,  which  would  be  his  only  on  his  attaining 
the  age  of  21,  the  sum  to  be  allowed  for  his  maintenance,  must 
be  settled  with  reference  to  all  that  he  was  entitled  to. 


By  the  order  made  on  the  hearing  of  the  cause  on  the  equity 
resenred,  the  plaintifib  were  declared  to  be  entitled  to  the  share 
of  Elizabeth  Aldridge,  which  accrued,  upon  her  death,  to  Joseph 
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Aldridge,  and  to  the  aocumulations  (if  any)  upon  the  whole  orig* 
inal  and  aoerued  shares  of  Joseph  Aldridge:  and  it  was  referred, 
to  the  Master,  to  inquire  and  state  what  sum  would  be  proper  to 
be  allowed,  for  the  maintenanee  of  Joseph  Aldridge,  from  the 
death  of  his  father  to  his  own  death,  having  regard  to  the  whole 
of  his  fortune,  with  liberty  to  the  Master  to  state  special  circum- 
stances:  and  further  directions  and  costs  were  reserved.(a) 


[*460]  *Stuart  v.  Lord  Bute. 

Insufficiency, — Defendant — Ansioer. — Eocaminatum. — Partners. 

1843:  18th  January. 

A  defendant,  who  was  required  U)  set  forth,  in  his  answer  to  intenogatoriee,  cer- 
tain entries  in  the  books  of  a  firm  of  which  he  was  a  member,  stated,  in  his  an- 
swer, that  the  books  were  in  the  joint  custody  of  himself  and  his  co-partneri^ 
.  and  that  he  had  asked  their  permission  to  inspect  and  make  extracts  from  the 
books,  to  enable  him  to  comply  with  the  requisitions  of  the  interrogatories,  bat 
that  they  had  refbsed  to  permit  him  so  to  do.  Held  that  the  answer  was  insnfl- 
dent ;  as  the  defendant  had  not  stated  that  there  was  any  contract,  between 
him  and  his  co-partners,  which  prevented  him  from  inspecting  the  books,  and 
making  extracts  from  them,  without  their  permission. 

The  court  haviug  decided  that  the  answer  and  examination 
put  in,  by  the  defendant  Lord  Wharndiffe,  to  the  4th,  6th,  and 
6th  interrogatories,  was  iDsufficient,(6)  his  Lordship  put  in  a  fur- 
ther answer  and  examination  stating,  in  effect,  that  the  books  and 
accounts  of  the  partnership  were  in  the  joint  custody  of  himself 
and  of  Lord  Ravensworth  and  Mr.  Bowes,  his  co* partners ;  and, 
that,  before  putting  in  his  further  answer  and  examination,  he 
had  applied,  to  them,  for  permission  to  inspect  and  make  copies 
of  and  extracts  from  the  books  and  accounts  of  the  partnership, 
in  order  to  enable  him  to  answer  and  comply  with  the  requisi* 

(a)  The  plalntifik  have  aj^iealed,  to  the  Lord  Chancellor,  from  the  latter  part  of 
the  above  order. 
ff)  See  011^  VoL  ZI  |l  445« 
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tioDs  of  tbe  interrogatories ;  but  that  tbej  had  refused  and  still 
did  refuse  to  give  him  such  permission. 

The  Master  certified  that  the  further  answer  and  examination 
was  insufficient  with  respect  to  the  three  interrogatories  before 
mentioned :  whereupon  Lord  Wharncliffe  excepted  to  the  certi- 
ficate. 

Mr.  Stuart  and  Mr.  Parry,  in  support  of  the  exceptions,  said 
that  Lord  Wharncliffe  had  shown,  by  his  further  answer  and  ex- 
amination, that  it  was  wholly  out  of  his  power  to  give 
the  information  *which  the  interrogatories  required.     [*461] 
They  cited  Taylor  v.  BundaUf{a)  Bjid  Murray  v.  WaUer.{b) 

Mr.  BetheU  appeared  in  support  of  the  certificate. 

Th£  Yice-Chancsllob  : — ^It  appears  to  me  that  enough  has 
not  been  stated,  in  this  case,  to  show  in  what  respect  permission 
was  necessary,  or  that  permission  was  at  all  necessary,  to  enable 
Lord  Wharncliffe  to  inspect  the  partnership  books.  For  anything 
tliat  appears  to  the  contrary  on  this  examination,  Lord  Wham* 
oliffe  might  have  gone  down  to  Newcastle  and  inspected  the 
books,  if  he  had  thought  fit  to  do  so.  He  does  not  state  that  he 
and  his  co-partners  became  partners  under  such  a  contract  as 
disabled  any  one  of  them,  without  the  express  permission  of  the 
other  two,  to  inspect  the  books  or  make  extracts  from  them, 
Nothing  of  the  kind  is  stated. 

With  respect  to  what  is  alleged  to  have  taken  place,  in  the 
year  18S8,  with  regard  to  Mr.  Nicholas  Wood,(c)  I  cannot  com- 
prehend  how  an  order  given  by  A.,  B.  and  C,  being  partners^ 
to  their  agent  or  servant,  can  have  the  effect  of  giving  up  the 
right  of  the  partners,  unless  there  was  some  contract  that  it 
should  be  given  up.    One  partner  would,  as  a  matter  of  coucse, 

(a)  Ante,  V<rf.  XL,  p.  891;  and  1  CnOg.  &  PhilL  104. 

(jb)  Ibid.  Hi. 

(e)  See  mie,  Vol  XL,  pi  446. 
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have  domiaion  over  his  agent  or  servaDt^  though  he  was  the 
agent  or  servant  of  the  partnership.  The  effect  of  the  order 
given,  in  1888,  to  Nicholas  Wood,  was  to  prevent  any  stranger 
from  inspecting  the  books ;  but  I  do  not  see  that  any 
[*462]  order  was  given  which  would  have  the  effect  *of  dis- 
abling Lord  Wharncliffe,  himself,  from  inspecting  the 
books ;  and,  if  he  had  given  an  order  as  against  himself,  the  same 
power  which  enabled  him  to  give  the  order,  would  have  enabled 
him  to  revoke  it 

There  may  have  been,  for  anything  that  I  know  to  the  con- 
trary,  some  contract  between  Lord  Wharncliffe  and  his  two 
partners,  which,  in  effect,  has  disabled  him  from  inspecting  the 
books  and  making  extracts  from  them  without  their  permission. 
But  there  is  no  intimation  of  any  such  contract  in  any  part  of 
the  examination  ;  and,  therefore,  there  was  not  any  necessity  for 
Lord  Wharncliffe  to  apply,  to  his  co-partners,  for  permission  to 
inspect  and  make  extracts  from  the  books  of  the  partnership. 

If  Lord  Wharncliffe  had  stated  that  he  had  gone  to  Newcastle, 
and  had  proceeded  to  examine  the  books ;  but  that  an  opposi- 
tion was  made :  I  mean  such  an  opposition  as  amounted  to  a  civil 
representation,  to  his  Lordship,  that,  if  he  persisted,  force  would 
be  used :  that  would  have  been  a  very  good  reason  for  holding 
that  he  was  not  bound  to  do  anything  more.  But  there  is  no 
such  statement  in  his  further  examination.  And,  as  no  case  is 
stated  which  shows  that  it  was  necessary  for  his  Lordship  to  ask 
permission  to  inspect  the  books  and  that  he  did  ask  it  and  was 
refused,  my  opinion  is  that  it  does  not  sufficiently  appear,  on  the 
examination,  that  his  Lordship  is  justified  in  not  complying  with 
the  requisitions  of  the  interrogatories ;  and,  consequently,  I  must 
hold  that  the  further  examination  which  he  has  put  in  is  not 
sufficient. 
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♦Strickland  v.  Strickland.  [♦468] 

Flooding. — Parties. — Eooecutors. — Esvivor. 

184S:27thJ«iimi7. 

IT  a  defendant  dies  having  appointed  two  or  more  ezecQton  and  all  of  them  do  not 

prove  the  will,  it  is  sofllcient  fiur  the  plaintiflb  to  reviye  the  aoit  against  those  who 

prove. 

EusTACHius  Strickland,  one  of  tbe  defendaots,  died,  haying 
appointed  Sir  George  Strickland  and  G.  Meynell  his  executors : 
but  Sir  George  alone  proved  his  will.  The  plaintiffs  revived  the 
suit  against  Sir  George,  but  not  against  Meynell. 

Mr.  SkadweU^  for  Sir  George  Strickland  and  Mr.  Meynell,  now- 
moved  that  the  plaintifis  might  revive,  within  14  days,  against 
both  the  executors,  or  that  the  bill  might  be  dismissed  as  against 
them.  He  said  that  executors  derived  their  title  under  the 
will,  and  if  one  of  them  proved  it^  they  all  became  the  personal 
representatives  of  the  testator. 

Mr.  BeiheU^  for  the  plaintifis : — As  the  plaintiffs  have  revived 
the  suit  against  the  executor  who  has  proved  the  will,  they  have 
done  all  that  it  is  incumbent  on  them  to  do. 

The  Vvod-Chancetlor  said  that  although,  where  A.  and  B.  were 
appointed  executors  and  A.  alone  proved,  the  probate  enured  to 
B. ;  yet  the  general  rule  was  that  it  was  sufficient  to  bring  A. 
alone  before  the  court 
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[♦464]    *EvKRKTr  v.  Pbythebqch.— Striciclakd  v.  Strick- 

LAND. 

Costs. — Exceptions, — Practice. 

1842 :  2tth  January,  8th  FiBbraarj,  and  83d  March. 

If  exceptions  to  the  Master's  report  as  to  scandal  or  impertinenoe  are  aUoved,  the 
Cour^  on  the  application  of  the  snccessAil  party,  will  order  the  costs  of  the  refe- 
rence to  the  Master,  and  also  the  costs  of  the  application,  to  he  taxed  and  paid 
by  the  unsacoessfhl  party. 

In  Everett  v.  Prythergch{a)  the  defendaat  excepted,  to  the  bill, 
for  scandal  and  impertinence ;  and  the  Master  allowed  some  of 
the  exceptions.  The  plaintiff  excepted  to  the  report;  and  the 
court  allowed  his  exceotiona 

In  Strickland  v.  JStrickla.nd^  the  plaintiff  excepted,  to  the  answefi 
for  impertinence ;  and  the  Master  allowed  the  exceptions.  The 
defendant  excepted  to  the  report;  and  the  court  allowed  his  ex* 
ceptions. 

The  defendant  then  moved  that  the  costs  of  the  reference  to 
the  Master,  and  also  the  costs  of  the  application,  might  be  taxed 
and  paid  by  the  plaintiff; 

The  Vice-ChanceBor,  at  first,  hesitated  to  make  the  order  as  to 
the  costs  of  the  application ;  but,  after  having  been  furnished,  bj 
Mr.  Bicknell,  the  registrar,  with  the  order  in  Everett  v.  Pry- 
Aergchf  (in  which  those  costs,  as  well  as  the  costs  of  the  reference, 
were  ordered  to  be  paid  by  the  defendant^  who  was  the  unsuc- 
cessful party  in  that  case,)  his  honor  made  an  order  according  to 
the  notice  of  motion.(6) 

(a)  See  ante,  p.  365. 

(b)  In  IkBcmget  ▼.  Gfrvory,  onkf  Vol  YL,  p.  478,  the  ootti  of  the  api^icatioa 
were  not  asked  Jbr. 
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*HoRB  V.  Bechbr.  [*466] 

Husband  and  vyife. — Bevernonary  inieresL — Bdease. 

1842 :  28th  JftQuaij. 

A  single  woman  being  entitled  to  an  annuitj  secured  by  bond,  married.  Her  hus- 
band executed  a  release  of  the  annuity,  and  died,  leaving  bis  wife  surriving.  Held 
that,  as  be  oould  release  the  security,  he  could  release  the  annuity,  so  as  to  bind 
his  wife. 

Mistake. — Belease. 

A.  executed  a  bond  to  B.  and  C,  conditioned  for  payment  of  an  annuity  of  lOOL  to 
D.,  for  life^  and  assigned  an  annuity  of  1201  for  the  life  of  one  M.,  and  a  policy 
of  insurance  for  700^  on  IL's  life,  to  Bw  and  0.,  upon  oertain  trusts  for  further  se* 
curing  the  annuity  of  1002. 

1£  died,  and  A.  died  shortly  afterwards,  having,  as  was  then  believed,  received  the 
IQOL  and  applied  it  to  his  own  use.  Shortly  afterwards,  D.,  in  consideration  of 
5001,  released  A/s  personal  representative  and  B.  and  0.  from  the  annuity  of  lOOl 
and  the  securities  for  it  Some  years  afterwards  it  was  discovered  that  A.  had  plaoed 
the  700i  in  a  bank,  in  the  names  of  B.  and  C,  where  it  still  remained.  Held,  thai 
the  release,  having  been  executed  under  a  mistake^  was  inoperative,  and  that  the 
7001  remained  impressed  with  the  trusts  for  securiDg  the  annuity  of  lOOi. 

BoBBBT  Becher  executed  a  bond,  dated  the  4ih  of  May,  1818, 
to  A.  Fraser  and  John  Becher,  in  the  penalty  of  2,000i,  condi- 
tioned for  securing  an  annuity  of  1002L  a  year,  to  Mary  Ann 
Dickenson,  spinster,  during  her  life :  and,  by  a  deed  of  even  date 
with  the  bond,  he  assigned  an  annuity  of  120/.,  which  had  been 
granted  to  him  for  the  life  of  M.  D.,  and  also  a  policy  of  insur* 
ance  for  70021  on  M.  D.'s  life,  to  the  oblfgees  in  the  bond,  upon 
certain  trusts  for  further  securing  the  due  payment  of  the  annui- 
ty of  loot  a  year. 

In  April,  1814,  Mary  Ann  Dickenson  married  John  Turton. 
In  1819,  Robert  Becher,  the  obligor  in  the  bond,  died  intestate; 
and  his  brother,  Richard  Becher,  took  out  administration  to  hint 
After  Robert  Becher's  death,  the  annuity  of  1002.  became  in 
arrear;  and  Mr.  and  Mrs.  Turton  threatened  to  commence  pro- 
ceedings at  law  and  in  equity  against  Richard  Becher,  as  the  per- 
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sonal  representative  of  Robert,  and  againat  Fraser  and 
[*466]    J.  Becher,  as  the  trustees  for  securing  the  annuity,  *in 

order  to  recover  the  arrears  and  enforce  the  future  pay- 
ment of  the  annuity.  The  parties,  however,  afterwards  came  to 
a  compromise ;  in  pursuance  of  which,  Mr.  and  Mrs.  Turton  exe- 
cuted a  deed,  dated  the  24th  of  August,  1819,  and  thereby,  in 
consideration  of  5001  paid  to  them  by  J.  Becher,  released  Fraser, 
J.  Becher,  and  Richard  Becher  as  the  administrator  of  Robert, 
from  all  claims  and  demands  in  respect  of  the  annuity  of  1001. 
or  the  securities  for  the  same. 

Fraser  survived  John  Becher,  and  died  in  1889.  The  plain- 
tiff was  his  executor.  Mr.  Turton  also  died ;  and,  after  his  death, 
bis  widow  married  Samuel  Wood. 

The  bill  was  filed  against  Richard  Becher  as  the  personal  re* 
presentative  of  Robert,  and  against  Mr.  and  Mrs.  Wood :  and, 
on  the  cause  coming  on  to  be  heard  as  a  short  cause,  one  ques* 
tion  was  whether  it  was  competent,  to  Mr.  Turton,  to  release  his 
wife's  annuity,  except  during  the  coverture. 

Mr.  0.  L.  HusseU  and  Mr.  Eore^  appeared  for  the  plaintiff 

Mr.  Stuart  and  Mr.  J.  H.  Palmer^  for  Mr.  and  Mrs.  Wood,  said 
that  all  the  payments  of  the  annuity  after  Mr.  Turton's  death, 
were  reversionary  payments ;  and  that  a  husband  could  not  deal 
with  the  reversionary  interest  of  his  wife  so  as  to  bind  her  if  she 
survived  him ;  Pwrdeiv  v.  c7acfc5on,(a)  Eonner  v.  Morton^Qi)  and 
Stiffe  V.  Everitiip) :  that,  if  a  husband  could  not  assign  his  wife's 
reversionary  interest  so  as  to  bind  her  if  she  survived 
[*467]  him,  he  could  not  release  it;  for  there  was  no  ♦differ- 
ence, in  principle,  between  a  release  and  an  assignment, 
as  the  power  to  extinguish  could  not  exist  without  the  power  to 
transfer:  and  that,  in  Thompson  v.  jSu&r,((2)  it  was  expressly  de* 

(a)  1  Bim  L  (e)  1  MyL  k  Or.  87. 

(6)  3  Buaa.  66.  (<^  Moore^B  Bep.  5S2. 
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dded  that  if  a  married  woman  had  an  annuity  for  life,  a  release 
by  her. husband  did  not  bind  her  if  she  survived 

Mr.  BeiheU  and  Mr.  Hishp  Clarke^  for  Richard  Becher,  said  that 
the  cases  cited  related  to  assignments,  by  the  husband,  of  the  wife's 
reversionary  interest ;  and,  therefore,  they  did  not  apply  to  the 
present  case ;  for,  here,  the  question  was,  not  as  to  the  effect  of 
an  assignment,  but  as  to  the  effect  of  a  release  by  the  husband : 
that  a  distinction  had  been  always  made  between  a  release  and 
an  assignment ;  and  that  no  point  was  better  settled  than  that  an 
interest,  though  it  could  not  be  assigned,  might  be  released. 

The  Vicb-Chancellob: — ^If  a  man  gives  a  bond  or  a  pro- 
missory note  to  secure  an  annuity  to  a  single  woman,  and  she 
afterwards  marries,  her  husband  may  release  the  bond  or  note ; 
and,  if  he  releases  the  security,  there  is  an  end  to  the  annuity. 

In  the  case  in  Moore's  Bep.  it  does  not  appear  how  the  annul* 
ty  was  secured.  If  it  was  secured  on  land,  it  is  perfectly  plain 
that  the  husband  could  not  release  it  without  the  concurrence  of 
his  wife :  in  order  to  extinguish  the  annuity,  she  must  have  join- 
ed with  him  in  levying  a  fine  of  the  land. 


The  object  of  the  suit  was  to  have  the  rights  and  interests  of 
the  defendants  to  and  in  certain  Exchequer  bills,  which 
*had  been  purchased  with  proceeds  of  the  policy  on  M.     [*4683 
D.'s  life,  ascertained  and  declared  by  the  court 

The  release  of  the  24th  of  August,  1819,  recited  (as  the  par- 
ties then  believed  to  be  the  fact,)  that,  on  M.  D.'s  death,  (which 
took  place  in  1816,)  Robert  Becher  received  the  money  secured 
by  the  policy,  from  the  insurance  office,  and  converted  it  to  his 
own  use ;  and  that  he  some  time  afterwards  went  to  India,  and 
died  on  his  voyage  home.  In  1841.  however,  the  plaintiff  acci- 
dentally discovered  that  the  sum,  due  on  the  oolicy,  had  been 
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paid  into  Hammerftley's  bank,  to  the  account  of  Fraser  and  J. 
Becher,  the  obligees  in  the  bond. 

Mr.  Stuari  and  Mr.  J.  K  Paimer  said  that  Mr.  and  Mi&  Tur- 
ton  executed  the  release  under  the  erroneous  impression,  created 
by  the  recital  in  the  deed,  that  the  money  received  under  the 
policy  was  gone ;  and  that  it  was  evident  that  they  would  not 
have  executed  the  release,  if  they  had  known  that  the  money 
was  safely  deposited  in  Hammersley's  bank ;  and,  consequently, 
the  release  was  inoperative,  so  &r  as  the  fruits  of  the  policy  were 
concerned. 

Mr.  Bethell  and  Mr.  Hidop  Clarke  said  that  the  question  arose 
between  co-defendants;  and,  as  no  bill  had  been  filed  to  set  aside 
the  release,  the  court  must  consider  it  to  be  a  valid  deed,  and  de- 
cide, as  to  the  rights  of  the  parties,  accordingly. 

The  Vicb-Chancellor: — ^This  case  must  be  considered  with 
reference  to  the  recital,  in  the  release,  that  Bobert  Becher,  after 

the  death  of  M.  D.,  received  and  converted  to  his  own 
[*469]     use,  *the  sum  of  700i  secured  by  the  policy,  which  was 

actually  paid  to  him  by  the  insurance  office,  without  any 
knowledge  of  the  assignment  of  the  4th  of  May,  1818.  It  now 
turns  out  that  that  was  an  error  in  fact :  and,  therefore,  the  deed 
of  August,  1819,  though  it  purports  to  be  a  release  of  the  700t, 
cannot  be  considered  as  operating  on  that  sum.  It  is  apparent, 
on  the  face  of  that  deed,  that  the  parties  would  not  have  taken 
the  course  which  they  adopted,  if  they  had  known  that  the  700£ 
was  deposited  in  Hammersley's  bank,  in  the  names  of  the  trus* 
tees  of  the  assignment  of  May,  1818.  The  consequence  is  that 
the  release  was  inoperative,  and  that  the  sum  of  70021  still  re- 
mains impressed  with  the  trusts  declared,  by  the  assignment,  for 
securing  the  annuity  of  lOOil  a  year. 

Declare  that,  under  the  circumstances  of  mistake,  the  release 
dated  the  24th  of  August^  1819,  is  totally  inoperative,  and  that 
the  principal  sum  of  7002.,  and  the  sum  of  2691  4^.  Id,  being  the 
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interest  thereof,  together  with  the  Exchequer  bills  in  which  those 
sams  have  been  invested,  are  now  subject  to  the  trusts  of  the 
original  deed  of  the  4th  of  May,  1813. 


*J0NES  v.  PuGH.  [*470] 

Solicitor. — Privileged  communications, — Mortgagor  and  Mortgagee, 
Discovery, — Defendant 

1842:  10th  Feb. 

A  solicitor  invested  his  client's  money  on  a  mortgage,  and,  bj  the  client's  desire, 
took  the  mortgage  in  his  own  name,  without  onj  trust  being  declared  by  the 
deed. 

In  a  suit  by  a  judgment  creditor  of  the  mortgagor,  to  redeem,  against  the  solicitor 
and  the  mortgagor,  (who  was  out  of  the  jurisdiction,)  held,  that  the  solicitor  was 
piiiHleged  from  disdosing  the  name  of  his  client,  and  also  the  particulars  of  other 
mortgages  of  the  property,  which  had  been  taken,  by  other  clients  of  the  solici* 
tor,  in  their  own  names.  Held,  also,  that  the  case  was  an  exception  to  the  rule 
that  a  defendant  who  submits  to  answer,  must  answer  Ailly. 

The  bill  was  filed,  by  a  judgment  creditor  of  the  defendant 
Pugh,  (who  was  out  of  the  jurisdiction,)  to  redeem  a  mortgage 
made,  in  October,  1834,  by  Pugh  to  the  other  defendant  Boy, 
who  was  a  member  of  the  firm  of  Boy  &  Co.,  solicitors.  It  al- 
leged that  the  mortgage  of  1834  was  made,  to  Boy,  as  a  trus- 
tee, and  that  there  were  other  mortgages  oii  the  property  ;  and  it 
sought  a  discovery  of  the  names  of  the  persons  for  whom  Boy 
was  a  trustee,  and  of  the  names  of  the  parties  to  and  all  the  parti- 
culars of  the  other  mortgages ;  and  it  required  Boy  to  set  forth 
a  list  of  the  deeds  and  other  documents  in  his  power,  relating  to 
the  matters  stated  and  charged. 

Boy  put  in  an  answer  to  the  bill,  in  which  he  admitted  the  mat- 
ters alleged,  but  declined  to  give  the  discovery  sought,  or  to  set 
forth  a  list  of  the  deeds,  &c,  on  the  ground  that  he  could  not  do 
80  without  oommitting  a  breach  of  professional  confidence  and 
duty ;  inasmuch  as  the  clients  of  his  firm  were  in  the  habit  of 
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entruBdng  him  and  his  co-partners  with  moneys  to  be  laid  out 
on  securities,  sometimes  in  the  names  of  the  clients  and  some* 
times  in  the  defendant's  name,  ander  a  private  trust  and  confi- 
dence that  the  names  of  the  clients  should  not  be  disclosed.    He 

added,  that  no  trust  was  declared  by  the  mortgage  deed 
[^471]    of  1884,  but  *the  mortgage  money  was  made  payable 

to  the  defendant  absolutely,  and  he  was  authorized  to 
give  a  good  discharge  for  it,  when  paid,  and  to  transfer  the  se- 
curity ;  and  that  he  had  no  knowledge  as  to  that  or  any  of  the 
other  mortgages,  except  what  he  had  obtained  in  the  course  of 
his  confidential  employment  as  solicitor  to  the  several  mortga- 
gees ;  and  that  the  deeds,  &o.,  in  his  power,  were  their  property. 

The  plaintiff  excepted  to  the  answer,  on  the  ground  that  the 
defendant  ought  to  have  given  the  discovery  and  set  forth  the 
list  required  by  the  bill :  and  the  Master  allowed  the  exceptiona. 
The  defendant  then  took  exceptions  to  the  report 

Mr.  BetheU  and  Mr.  Cbb  appeared  in  support  of  those  excep- 
tions; and 

Mr.  0.  Bieharda  and  Mr.  L.  Wigram^  in  support  of  the  report 

The  Vice- Chancellor  held  that  the  defendant  would  not  have  been 
bound  either  to  give  the  discovery  or  to  set  forth  the  list,  if  he  had 
availed  himself  of  his  professional  character  either  by  demurring 
or  by  pleading  to  the  bill ;  but  that,  as  he  had  thought  proper 
to  put  in  an  answer,  and  as  the  answer  was  filed  before  the  Geih 
eral  Orders  of  August,  1841,(a)  came  into  operation,  he  was 
bound  to  answer  fully :  and,  on  that  ground,  his  honor  over- 
ruled the  exceptions  to  the  Master's  report 

The  Lord  Chancdhry  however,  on  appeal,  reversed  his  honor's 
order,  his  lordship  being  of  opinion,  on  the  authority  of  Havey 

(a)  The  dStb  Order  allows  a  defendfint  to  protect  fciiQMlf  by  answer,  ftom  antwar* 
ing  ai^  interrogatory  to  which  he  might  hate  deBiiirred. 
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y.  *Glayt(m^{d)  that  the  present  case  was  one  of  the  ex-    [*472] 
ceptiona  to  the  rule  that  a  defendant  who  answers  at  all, 
mnst  answer  fully  .(ft) 


Wabd  v.  Abch. 

Stafule  of  Limitations.— 8  &  4  WiU.  4,  c.  %T .—Annuity.— Tvmkt 
and  cestui  que  ti'ust 

1842:  llthF^b. 

A  testator  who  died  in  1795,  devised  bis  real  eetates  to  tnistees  to  soli,  and  oat  of 
the  interest  of  the  proceeds,  and  out  of  the  rents  of  the  estates  until  they  should 
be  sold,  to  pay  certain  annuities.  No  payment  bad  been  made  in  respect  of  any 
of  the  annuities  for  more  than  20  years  before  the  bill  was  filed ;  but  the  trusteet 
entered  into  possession  of  the  estates  on  the  testator's  death,  and  the  suryiving 
trustee  continued  in  possession  until  about  11  years  prior  to  the  filing  of  the  bill 
Held,  that  tbe  pUuntifTs  right  to  tho  annuities  was  not  barred  by  the  Statute  of 
Limitations. 

Ebenez£!R  Wuitikg,  by  his  will  dated  tbe  4th  of  August^ 
1796,  gave  the  residue  of  his  real  and  personal  estate  to  John 
Woods  and  two  other  persons,  their  heirs,  executors,  &c,  in  trust 
to  sell  and  invest  the  proceeds  in  government  securities,  and, 
out  of  the  dividends  thereof,  or  the  rents  of  his  real  estates  until 
the  same  should  be  sold,  to  pay,  to  his  wife,  Elizabeth  Whiting, 
for  her  life,  an  annuity  of  800JL  by  quarterly  payments,  on  the 
days  therein  mentioned,  the  first  payment  to  be  made  on  such 
of  those  days  as  should  happen  next  after  his  death;  and  to  pay, 
to  tbe  plaintiff  Frances  Ann  Ward,  for  her  life,  an  annuity  of 
20Z.,  in  like  manner;  and  to  pay  the  remainder  of  tbe  dividends 
and  rents  to  Elizabeth  Whiting  for  her  life ;  and,  after  her  death, 
to  pay  to  the  plaintiff,  Frances  Ann  Ward,  for  her  life,  a  further 
annuity  of  SOI ;  the  first  payment  to  be  made  on  such  of  the  be* 
fore-mentioned  days  as  should  happen  next  after  Elizabeth  Whit- 

(a)  a  SwBDtt  asi,  note.  (6)  See  1  PhiU.  Bepi  96. 
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ing's  death  :  and  the  testator  gave  all  the  residue  and 
[*478]    remainder  of  ^bis  estate  and  effects,  after  payment  of  the 
annuities,  to  his  four  sisters. 

The  tiestator  died  on  the  2d  of  September,  1795.  Upon  his 
death  the  trustees  entered  into  possession  of  his  real  estates :  and, 
his  personal  estate  being  wholly  insufficient  to  pay  Elizabeth 
Whiting's  annuity  of  SOOt,  they,  as  the  bill  alleged,  paid  her 
lOOi  a  year,  during  her  life,  out  of  the  rents  of  the  real  estates ; 
but  they  never  made  any  payment  whatever,  to  the  plaintiff, 
Frances  Ann  Ward,  in  respect  of  either  of  the  annuities  given 
to  her  by  the  will. 

Elizabeth  Whiting  died  oh  the  27th  of  March,  1804 ;  and  the 
plaintiff,  Frances  Ann  Ward,  was  her  executrix ;  but  the  trustees 
did  not  make  any  payment  to  her,  in  respect  of  the  arrears  of 
Elizabeth  Whiting's  annuity,  except  that^  shortly  after  that  lady's 
death,  they  paid  the  plaintiff  502L  out  of  the  rents  of  the  estates. 

John  Woods  survived  his  co-trustees,  and  continued  in  poB- 
oession  of  the  estates  until  his  death.     He  died  in  1826. 

In  May,  1837,  the  bill  was  filed  to  have  the  trusts  of  the  wiU 
carried  into  execution,  and  to  have  the  arrears  of  the  three  an* 
nuities  raised  by  sale  of  the  testator's  real  estates,  and  provision 
made  for  the  future  payment  of  the  two  annuities  given  to  the 
plaintiff  Frances  Ann  Ward. 

Some  of  the  defendants  insisted,  by  their  answers,  that  the 
plaintiff's  claim  to  the  annuities  and  the  arrears  thereof,  was 
wholly  barred  by  the  Statute  of  Limitations ;  or,  at  all 
[*474]    events,  that  she  could  not  claim  *any  arrears  of  the  an- 
nuities given  to  her,  except  for  six  years  prior  to  the 
filing  of  the  bill. 

Mr.  Walker  and  Mr.  WUcock^  for  the  defendants  who  relied  on 
the  Statute  of  Limitations,  said  that  the  last  payment  in  respect 
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of  the  annaity  of  8002L,  was  made  ahortly  after  the  year  1804 : 
that  an  annuity  was  a  legacy ;  and  that,  by  the  42d  sectioa  of  the 
Statute  of  Limitations  (8  &  4  Will.  4,  c  27,)  it  was  enacted  that 
no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land,  or  in  respect  of  any 
legacy,  should  be  recovered  but  within  six  years  next  after  the 
same  respectively  should  have  become  due :  that  Frances  Ann 
Ward's  olaim  to  the  annuiti^  of  202.  and  8021,  was  barred  by  the 
40tb  section  of  the  Act^  which  enacts :  that  no  action,  suit  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
charged  upon  or  payable  out  of  land,  or  any  legacy,  but  within 
20  yeare  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  re- 
lease of  the  same.     Sfiqjpard  v.  Duke.{a) 

Mr.  BetheU  and  Mr.  Elderton^  for  the  plaintiffs,  said  that  the 
trustees  entered  into  possession  or  receipt  of  the  rents  of  the  es- 
tates charged  with  the  annuities,  immediately  after  the  testator's 
death;  and  that  John  Woods,  the  surviving  trustee,  continued 
in  such  possession  or  receipt  until  the  year  1826 ;  that,  when  the 
relation  of  trustee  and  cesim  que  trust  was  once  constituted,  the 
doctrine  of  adverse  possession  (which  was  defined  by  the  third 
section  of  the  Act)  did  not  apply :  that  the  trustees,  by 
receiving  the  rents,  mudt  be  considered  to  *have  received  [*475] 
the  annuities ;  and  their  receipt  was  the  receipt  of  their 
cestuis  que  trusL  They  referred  to  the  15th  section  of  the  Act, 
and  also  to  the  25th,  which  enacts :  that  when  any  land  or  rent 
shall  be  vested  in  a  trustee,  upon  any  express  trusty  the  right  of 
the  cestui  que  trusty  or  any  person  claiming  through  him,  to  bring 
a  suit  against  the  trustee  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent^  shall  be  deemed  to  have  first 
accrued,  according  to  the  meaning  of  the  Act,  at  and  not  before 
the  time  at  which  smch  land  or  rent  should  have  been  conveyed 
to  a  purchaser  for  a  valuable  consideratioo,  and  ahall  then  be 

(a)  Ante.  Yd.  EE.,  p.  66T. 

YoL.  Xn  26 
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deemed  to  have  aocrued  only  as  against  such  purchaser  and  any 
person  olaimiog  through  him. 

Mr.  Q.  Bichaards,  Mr.  Simrt,  Mr.  Hiahp  Olarhe,  Mr.  Ibyhr  and 
Mr.  Frtding^  were  the  other  counsel  in  the  cause. 

The  Yics-Chancbllob  :— The  trustees  were  trustees  to  pay 
the  annuities ;  and  their  possession  of  the  estates  out  of  whidi 
the  annuities  were  directed  to  be  paid,  continued  down  to  the 
year  1826 ;  theref<Mre,  it  is  plain  that  the  objection  to  the  bill 
founded  on  the  Statute  of  Limitations  cannot  be  supported. 


[*476]    Lord  Ahhebst  v.  The  Duchess  Dowageb  of  Leeds. 

Wm, — Constmction, — Legacy. 

1842:  ISthFeb. 

Testator,  by  hit  will,  gar«  kd  anniiity  of  1,000JL  a  yaar  to  hia  wUK  Ibr  her  liA^  aad 
direoled  hia  plate  aDd  fhniitare  at  H,  hia  familj  maoaioo,  to  be  aold.  By  a  oo^ 
dl,  be  desired  that  bla  wife  ahoold  be  aooommodated  with  anj  |»late  ahe  miglit 
choose  for  her  own  oae,  and  that  an  inventorjr  should  be  made  of  it,  and  that  it 
shoold  be  returned  at  her  death:  "and  I  give  to  her  absolutely  any  one  of  my 
aflyer  inkatands  which  she  may  select :  I  also  give  to  my  dear  wife,  any  part  of 
the  bedi^  beddings  linen,  carpets,  or  other  household  fumitore  at  H,  which  ahe 
may  require  for  her  own  use,  as  likewise  any  wardrobes  or  glass  caaea  at  H.,  ac- 
cording to  her  wish ;  and  I  give  to  her,  in  addition  to  all  other  proYiswns,  40(ML 
per  annum,  during  her  life,  to  be  applied  to  the  rent  of  any  residence  she  may 
choose  to  liye  at,  and  to  be  raised  and  paid  in  like  manner  as  the  annoi^  be- 
queathed to  her  by  my  will" 

'Held,  that  the  wift  waa  entitled,  absolutely,  to  such  parts  of  the  ftunitnrs  as  die 
might  select ;  and  that  she  was  entitled  to  be  paid  the  iOOi:  a  year,  although  she 
had  fixed  her  reaidence,  with  her  son,  at  the  fiunily  manaion. 

The  late  Duke  of  Leeds,  by  his  will  dated  the  80th  of  July, 
18S6,  gave  to  his  wife  Charlotte,  Duchess  of  Leeds,  the  sum  of 
2,0002L  and  certain  specific  legacies ;  and  he  gave  his  freehold 
estates  to  the  plaintifb,  their  heirs,  executors,  &c^  in  trust  as  a 
^uttd  for  the  discharge  of  his  debts,  and  all  mortgages  and  in* 
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oambranoes  which  should  affect  the  same  at  his  decease,  and  his 
funeral  and  testamentary  expenses  and  legacies,  iu  aid  of  the 
residue  of  his  personal  estate ;  and  upon  trust,  out  of  the  sur- 
plus rents  after  defraying  the  interest  of  all  charges  thereon  and 
all  deductions  and  out-payments,  to  pay  an  annuity  of  IflOOl 
a  year  to  the  Duchess,  for  her  life,  by  quarterly  payments,  the 
first  payment  to  be  due  at  the  end  of  three  months  after  his 
decease ;  and,  subject  thereto,  in  trust  for  his  son-in-law,  Sack- 
ville  Walter  Lane  Fox,  for  his  life,  and  after  his  decease,  in  trust 
for  bis  (the  Duke's)  grandson,  Sackville  George  Lane  Fox,  for 
bis  life,  with  remainder  to  the  first  and  other  sons  of  Sackville 
Gkorge  Lane  Fox,  successively,  in  tail,  with  remainders  over : 
and  he  bequeathed  his  jewels  and  plate  to  the  plaintiffii 
*apon  trust,  as  to  such  parts  of  his  plate  as  Sackville    [^477] 
Walter  Lane  Fox,  or,  in  case  of  his  deoease,  the  trus- 
tees should,  in  his  or  their  absolute  and  uncontrolled  di8oretio&, 
deem  suitable  and  sufficient  to  be  preserved  for  the  use  of  the 
parties  interested  in  his  real  estates  under  his  will,  and,  as  to 
the  whole  of  his  jewels,  in  trust  to  preserve  and  appropriate 
the  same  for  the  use  and  enjoyment  of  the  persons  who  should, 
from  time  to  time,  become  beneficially  entitled  to  his  freehold  es- 
tates under  his  win,  so  as  to  be  annexed  as  heir-looms  thereto : 
and  as  to  all  his  pictures,  prints,  camoes,  intaglios,  busts,  statues, 
gema^  medals,  china,  books,  and  household  goods,  and  ftinutuie 
at  Hornby  Castle,  and  as  to  all  the  moneys  to  arise  by  the  sale  of 
such  parts  of  his  plate  as  should  not  be  appropriated  ibr  the 
purpose  of  being  preserved  as  heir-looms,  and  all  the  residue  of 
bis  personal  estate  and  effects,  he  bequeathed  the  same,  to  the 
plaintifib,  in  trust  to  convert  the  same  into  money,  and  to  apply 
the  proceeds,  as  the  primary  fund,  in  payment  of  his  debts,  fu- 
neral and  testamentary  expenses  and  pecuniary  legacies,  and  to 
lay  out  the  surplus  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  he  had  declared  of  his  freehold  estates;  and  he  di- 
rected  the  plaintifib,  in  the  sale  of  any  of  his  estates  contiguous 
to  or  convenient  to  be  enjoyed  with  his  settled  family  estates  in 
tke  North  or  West  Sidings  of  Yorkshire,  or  any  of  his  plate  or  of 
other  efiects  at  Hornby  Castle  thereby  authorized  or  directed 
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to  be  sold  under  any  of  the  trusts  or  powers  tbereiobefore  con- 
tained,  to  offer  them,  in  the  first  instance,  to  the  proprietor  of 
Hornby  Castle  for  the  time  being,  on  such  terms  as  the  plaintiffs 
should  think  fair  and  proper ;  and  he  desired  that,  as  soon  as 
might  be  afler  his  death,  such  arrangements  might  be  made, 
with  respect  to  his  personal  effects  at  Hornby  Castle  (which 

were  of  great  value)  as  might  be  sufficient  for  their  se- 
[*478]    curity  and  preservation,  *and  might  tend  to  avoid  any 

injury  or  inconvenience  from  their  removal,  should  that 
become  necessary,  as  far  as  might  be  consistent  with  the  object  of 
his  will ;  an9  he  appointed  the  plainti£b  and  Sackville  Walter 
Lane  Fox  his  executors. 

The  testator  made  a  codicil,  dated  the  29th  of  May,  1888, 
which  was  partly  as  follows :  "  I  desire  that  my  dear  wife,  should 
she  survive  me,  may  be  aoccMnmodated  with  any  plate,  for  her 
own  use,  of  whatever  description  she  may  choose,  from  Hornby 
Caatle,(a)  having  an  inventory  of  the  same,  to  be  returned  at  her 
death  to  my  executors,  and  then  to  go  as  before  directed  by  my 
will ;  and  I  give  to  her,  absolutely,  any  one  of  my  silver  or  gilt 
inkstands  which  she  may  select,  and  also  my  satin-wood  secre- 
taire in  the  first  drawing-room  at  Hornby  aforesaid ;  I  also  give, 
to  my  dear  wife,  any  part  of  the  beds  and  bedding,  linen,  car^ 
pets,  curtains,  chairs,  dining-room  or  other  tables,  sofas,  otto- 
mans and  chaiaelongues,  or  other  household  furniture  at  Hornby 
aforesaid,  which  she  may  require  for  her  own  use,  and  likewise 
any  wardrobes  or  glass  cases  at  Hornby  aforesaid,  according  to 
her  wish ;  and  I  give  to  her,  in  addition  to  all  other  provisions, 
40O2L  per  annum,  daring  her  life,  to  be  applied  to  the  rent  af  any 
residence  she  may  choose  to  live  at,  and  to  be  raised  and  paid  in 
like  mannar,  and  in  all  respects,  as  the  annuity  bequeathed  to 
her  by  my  will ;  and,  as  to  so  much  of  the  furniture  and  effects 
at  Hornby  Castle,  made  saleable  by  my  will  as  part  of  the  pri- 
mary fund  for  the  payment  of  my  debts,  as  are  not  hereby 
withdrawn  from  such  disposition  but  will  remain  liable  to  be 

(a)  Hornby  OssUe  did  not  pass  by  the  Willi  bnt  was  entailed  on  the  MMqait  of 
Carmarthen,  the  teatator*s  son  and  heir. 
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sold  for  that  purpose,  *it  is  my  will  that  my  trustees,  [*479] 
before  making  any  other  disposition  thereof,  shall  have 
the  same  valued  in  such  manner  as  they  shall  deem  fair  and 
proper,  and  offer  them  to  my  son,  the  Marquis  of  Carmarthen,  i£ 
he  shall  survive  me,  at  a  deduction  of  20  per  cent,  from  such 
valuation ;  he  to  signify  his  acceptance  or  refusal  of  such  offer 
within  three  months  next  after  my  decease:  and,  in  all  other  re- 
spects, I  confirm  my  said  will. 

The  testator  died  on  the  10th  of  July,  1888,  leaving  the  Mar- 
quis of  Carmarthen,  his  heir,  and  the  other  persons  named  in  his 
will,  surviving. 

The  bill,  after  .setting  forth  the  will  and  codicil,  alleged  that 
QoubtB  had  arisen  as  to  the  rights  and  interests  of  the  Dowager 
Duchess  of  Leeds,  in  and  to  the  household  goods  and  furniture 
and  other  household  effects  at  Hornby  Castle  at  the  time  of  the 
testator's  death,  and  as  to  her  right  to  the  annuity  of  400^  be- 
queathed  by  the  codicil :  that,  shortly  after  the  testator's  death, 
the  household  goods  and  furniture,  and  other  household  effects 
at  Hornby  Castle,  were  valued  as  being  subject  to  probate  duty, 
and  that  the  household  goods  and  furniture  were  valued  at  8,0622. 
ISs.  6cL,  the  linen  at  dllL  Ss.  9d,  and  the  china  and  glass  at  932]L 
9a,  amounting  in  all  to  9,6122.  lis.  Sd :  that,  since  the  testator's 
death,  the  Duchess  had  fixed  her  residence  at  Hornby  Castle, 
and  had  written  to  the  plaintiff,  William  Aldeison,  as  one  of  the 
executors  and  trustees  of  the  will,  informmg  him  that  she  had 
80  done,  and  desiring  that,  therefore,  the  annual  sum  of  4001 
might  be  paid  to  her  account  at  her  bankers :  that  the  Duchess, 
in  exercise  of  the  power  given  to  her  by  the  codicil,  had  made  a 
selection  of  part  of  the  household  goods  and  furniture 
and  other  household  ^effects,  and  claimed,  under  the  [*480] 
codicil,  to  be  absolutely  entitled  to  the  parts  so  select- 
ed ;  and  that  she  had  sent,  to  the  executors,  an  inventory  of  the 
artides  not  selected  by  her,  with  a  valuation  of  such  articles, 
such  valuation  being  as  follows :  household  goods  and  f^u'niture 
1,6802L  12«.,  linen  852.,  and  china  and  glass  8821,  amounting  in  all 
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to  1,7522. 125.:  that  the  defendant,  Sackville  Walter  Lane  Fox, 
alleged  that  the  selection  so  made  by  the  Duchess,  was  an  undue 
exercise  of  the  power  given  to  her  by  the  codicil ;  and  that  she 
was  not  entitled  to  retain  so  large  a  quantity  of  the  goods,  fur* 
niture  and  other  effects ;  and  that  Hornby  Castle,  from  its  mag^ 
nitade,  was  not  a  residence  suitable  to  her  income  and  means  of 
living ;  and  that  it  was  not  a  suitable  residence  for  her  within 
the  meaning  of  the  testator ;  and  that  she  was  entitled  to  select 
so  much  only  of  the  goods,  furniture  and  other  effects  as  was 
sufficient  for  a  suitable  residence  for  her ;  and  that  she  was  en- 
titled  for  her  life  only,  arid  not  absolutely,  to  that  portion  of  the 
goods,  furniture  and  effects ;  and  that  the  annual  sum  of  400L 
bequeathed  by  the  codicil,  was  to  be  paid  for  the  rent  of  a  resi- 
dence for  her,  and  was  not  to  be  paid  to  her  absolutely,  or  ap- 
plied in  any  other  way  for  her  benefit :  but  that  the  Duchess 
claimed  to  be  absolutely  entitled  to  the  4007.  per  annum,  with- 
out any  reference  whatever  to  her  habitation  or  the  rent  thereof. 

The  bill  prayed  that  an  account  might  be  taken  of  the  house- 
hold goods,  furniture  and  other  effects  at  Hornby  Castle  at  the 
time  of  the  testator's  death,  and  of  the  value  thereof  and  that 
the  rights  and  interests  of  the  Duchess  and  all  other  parties  in 
the  same,  under  the  will  and  codicil,  might  be  ascertained  and 
declared  by  the  Court ;  and  that  the  right  of  the  Duch- 
[*4813  ess  to  the  *annual  sum  of  400?.  bequeathed  by  the  cod- 
icil might  be  ascertained  and  declared  in  like  manner. 

The  Duchess  in  her  answer  said  that,  in  exercise  of  the  power 
given  to  her  by  the  codicil,  she  directed  Mr.  Dowbiggin  (an  up- 
holsterer in  London)  to  make,  as  her  agent  and  on  her  behalf,  a 
proper  selection  of  the  household  goods  and  furniture  and  other 
household  effects  at  Hornby  Castle  suitable  to  her  rank ;  and  that 
such  selection  was  made  accordingly  and  adopted  by  her ;  and 
that  she  had,  for  the  present  and  since  the  late  Duke's  death, 
fixed  her  chief  residence  at  Hornby  Castle,  but  she  had  not  any 
legal  right  to  remain  there ;  and  that  she  occasionally  resided  in 
London  and  also  in  Scotland. 
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Dowbiggin  deposed  that  he  had  been  instruotcd,  by  the  Duch« 
GBBf  to  select,  from  the  household  goods,  famiture  and  effects 
in  Hornby  Castle,  such  as  were  proper  for  famishing  a  hoose 
smtable  to  her  rank,  and  that  the  Duchess,  or  some  person  on 
her  behalf,  furnished  him  with  an  extract  from  the  codicil,  as  hi9 
guide  in  making  the  selection ;  and  that  he  made  the  selection 
in  accordance  with  his  said  instructions  and  with  the  extract  so 
furnished  to  him. 

Mr.  O,  L,  EuaseUf  for  the  plaintiffs,  stated  that  the  questions 
were,  firsts  whether,  as  the  Duchess  of  Leeds  had  selected  by  far 
the  most  valuable  parts  of  the  furniture  at  Hornby  Castle,  she 
bad  not  made  an  un&ir  use  of  the  power  given  to  her  by  the 
codicil : 

Secondly,  whether  she  was  entitled  to  the  selected  articles  ab- 
solutely, or  for  her  life  only ;  and, 

^Thirdly,  whether,  as  she  had  taken  up  her  residence    [*^482] 
at  Hornby  Chustl^,  she  was  entitled  to  be  paid  the  4002. 
a  year. 

Mr.  G.  Rkharda  and  Mr.  Uoyd^  for  the  Duchess,  said,  first,  tha| 
by  the  codid],  the  Duchess  was  empowered  to  take  any  part  of 
the  beds,  bedding,  &c.,  at  Hornby  Castle  which  she  might  require 
for  her  own  use,  and  any  wardrobes  and  gloss  cases  according  to 
her  wish ;  that  the  words,  '*  according  to  her  wish,"  were  more 
general  even  than  the  words,  "  for  her  own  use ; "  and  that  the 
only  restrictive  effect  of  those  latter  words,  was  that  the  Duchess 
was  not  to  take  any  of  the  beds,  bedding,  &a,  which  she  did  not 
require  for  her  own  use ;  and,  that  it  was  not  alleged  that  she  had 
done  so.     Walker  v.  Walker.ia) 

Secondly,  that  the  Duchess  was  entitled,  absolutely ,»to  the  ar* 
tides  of  furniture  which  she  had  selected:  for  the  testator  had 

(a)  6  lUdd.  424. 
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directed,  with  respect  to  the  plate  of  whidi  the  Duchess  wss  to 
have  the  use,  that  an  inventory  should  be  taken  of  it,  and  that 
it  should  be  returned  after  her  death,  and  then  go  as  directed  by 
his  will ;  but  when  he  gave  her,  as  he  did  in  the  very  next  sen- 
tence,  such  part  of  his  furniture  as  she  might  require  for  her  own 
use,  he  did  not  direct  that  an  inventory  should  be  taken  of  it^  or 
that  it  should  be  returned  after  her  death :  and, 

Thirdly,  that  though  the  late  Duke  had  expressed  the  purpose 
for  which  the  4002.  a  year  was  to  be  applied,  he  had  uot 

[*48S]  imposed  a  condition,  on  the  Duchess,  to  *apply  it  to  that 
purpose  :(a)  and  that  she  had  not  taken  up  her  abode, 

permanently,  at  Hornby  Oastle,  but  had  merely  gone  there  on 

a  visit  to  her  son,  the  present  Duke. 

Mr.  i^uart  and  Mr.  Shee^  for  Sackville  Walter  Lane  Fox  and 
his  children,  said  that  the  Duchess  had  exercised  her  power  of 
selecting  from  the  furniture  at  Hornby  Castle,  to  an  excessive 
extent :  that,  instead  of  selecting  "  any  part,"  she  had  taken 
nearly  the  whole  of  it;  for  the  furniture  was  valued  at  9,5127., 
and  all  that  remained  was  of  the  value  of  1,7522.  only :  that  the 
late  Duke  never  contemplated  that  the  Duchess  would  reside  with 
her  son  at  Hornby  Castle ;  but  supposed  that  she  would  live  in 
a  house  worth  4002.  a  year ;  and,  when  he  empowered  her  to 
choose  such  of  the  furniture  as  she  might  require  for  her  own  nse^ 
he  meant  such  of  the  furniture  as  would  be  necessary  to  furnish 
a  house,  the  rent  of  which  would  be  4002.  a  year;  whereas  the 
Duchess  had  selected  furniture  suitable  to  Hornby  Castle :  that 
she  had  not  proved  that  the  furniture  which  she  had  chosen,  was 
such  as  she  required  for  her  own  use ;  and  that  it  ought  to  be 
referred,  to  the  Master,  to  inquire  whether  that  was  the  case. 

Secondly,  that  the  Duchess  was  entitled,  only  for  her  life,  to 
the  articles  which  she  had  selected ;  for,  by  the  codicil,  she  was 

(a)  If  a  legaoj  ia  given  to  porchaae  a  rlog^  the  legatee  is  not  bound  to  lajr  oat  the 
monej  in  porchiising  a  ring. 
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to  haye  merely  the  use  of  them,  and,  after  her  death,  thej  were 
to  be  sold : 

Thirdly,  that  the  purpose  for  which  the  4001  a  year  was  given, 
was  incorporated  with  the  gift;  and  as  the  Ducheas  had, 
*as  appeared  from  her  letter  to  the  plaintiff  Alderson,     [*484] 
fixed  her  residence  at  Hornby  Castle,  the  purpose  for 
which  the  400L  a  year  was  given,  had  failed ;  and,  consequenjdy, 
the  gift  could  not  take  eftect. 

Thb  Yic&-Chancellor  : — ^I  do  not  require  any  reply. 

First  of  all,  the  late  Duke,  by  his  will,  gives  all  his  freehold 
estates  to  Lord  Amherst  and  his  co-devisees,  upon  trust  out  of 
the  surplus  rent^  after  keeping  down  the  interest  on  the  mortgages 
thereon  and  making  certain  other  deductions,  to  pay  to  his  wife, 
that  is  the  present  Duchess  Dowager,  or  her  assigns^  during  her 
natural  life,  an  annuity  of  1,0002.  sterling,  clear  of  all  taxes  and 
deductions,  by  equal  quarterly  payments,  the  first  payment  to  be 
due  at  the  end  of  three  calendar  months  next  after  his  decease^ 
and  such  annuity  to  be  paid  proportionably  up  to  the  day  of  her 
diecease ;  and  subject  to  such  annuity,  in  trust  for  Mr.  Sackville. 
Walter  Lane  Fox  and  his  children.  Then  he  gives  bis  copyhold 
and  leasehold  estates  to  the  trustees,  upon  trusts  corresponding^ 
as  far  as  the  law  permits,  with  the  trusts  declared  of  his  freehold 
estates.  Next  he  gives  his  jewels  and  plate  to  the  trustees,  in 
trust,  as  to  such  part  of  his  plate  as  they  should  think  proper  to 
preserve  for  the  use  of  the  parties  interested  in  the  surplus  of  his 
real  estates  under  his  will,  and  as  to  the  whole  of  his  jewels^  to 
permit  tl^e  same  to  go  as  heir-looms  to  liis  devised  estates ;  and, 
as  to  such  part  of  his  plate  as  his  trustees  should  not  think  pro- 
per to  preserve,  in  trust  to  sell  it  and  apply  the  proceeds  as  par^ 
of  his  residuary  personal  estate :  then  he  gives  certain  fS&mily  por- 
traits and  his  furniture  in  his  house  in  St.  James'  square,  to  the 
trustees,  upon  the  same  trusts  as  he  had  before  declared 
of  his  ^jewels  and  such  part  of  his  plate  as  should  be  [*486] 
preserved.  Then  he  gives  all  his  pictures,  prints,  cameos^ 
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intftglios,  buets,  statues,  gems,  medals,  ohina,  books  find  boose- 
hold  goods  and  furniture  at  Hornby  Castle,  and  all  the  residue 
and  remainder  of  his  personal  estate,  to  Lord  Amherst  and  his 
<i0^lTustee8,  upon  trust  to  sell  and  convert  the  same  into  money, 
and  to  apply  the  proceeds,  as  the  primary  fund,  in  the  discharge 
of  his  debts  and  funeral  and  testamentary  expenses  and  pecunia- 
ry legacies,  and  in  exonerating  his  devised  estates  from  mortga- 
gee, and  to  invest  the  ultimate  residue  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses  as  he  had  before  declared  of  his 
devised  estates.  And  he  directahis  trustees,  in  the  sale  of  any 
of  his  estates  contiguous  to  or  convenient  to  be  enjoyed  with  his 
settled  family  estates  in  the  North  and  West  Bidings  of  York- 
shire, or  of  any  of  his  plate  or  other  effects  at  Hornby  Castle 
Ibereby  authorized  ow  directed  to  be  sold  under  any  of  the  trusts 
<yr  powers  thereinbefore  contained,  to  offer  them,  in  the  first  in- 
itance,  to  the  proprietor  of  Hornby  Castle  for  the  time  being,  on 
tuch  terms  as  his  trustees  should  think  fair  and  proper:  and  that^ 
as  soon  as  might  be  after  his  decease,  such  arrangements  should 
be  made,  with  respect  to  his  personal  effects  at  Hornby  Castle, 
which  were  of  great  value,  as  might  be  sufficient  for  their  secu- 
rity and  preservation,  and  might  tend  to  avoid  any  injury  or  in- 
convenience from  their  removal,  should  that  become  necessary. 
I  mention  that  because  it  seems  to  afford  help  in  construing  the 
codicil. 

The  codicil,  so  far  as  it  is  necessary  to  be  stated  for  the  pre- 
sent purpose,  is  as  follows :  '*  I  desire  that  my  dear  wife,  should 

she  survive  me,  may  be  accommodated  with  any  plate, 
[^486]    for  her  own   use,  of  whatever  ^description  she  may 

choose,  from  Hornby  Castle  aforesaid,  having  an  in<* 
rentory  of  the  same,  to  be  returned  at  her  death  to  my  exe- 
cutors, and  then  to  go  as  before  directed  by  my  will :  and  I  give 
to  her,  absolutely,  any  one  of  my  silver  or  gilt  inkstands  which 
she  may  select,  and  also  my  satin-wood  secretaire  in  the  first 
drawing-room  at  Hornby  aforesaid :  '^  I  also  give  to  my  dear 
wife,  any  part  of  the  beds  and  bedding,  linen,  carpets,  curtains^ 
chairs,  dining-room  or  other  tables,  sofiis^  ottomans  and  chaise- 
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lotigues  or  other  hotmehold  furniture  at  Horaby  aforesaid,  which 
she  may  require  for  her  own  use ;  and  likewise  any  wardrobes 
or  glass  cases  at  Hornby  aforesaid,  according  to  her  wish." 

The  first  question  is  whether  it  is  not  apparent,  from  these 
words,  that  the  Duke  meant  to  give  to  the  Duchess  absolutely, 
what  he  professed  to  give  to  her.  When  I  see  that  he  commences 
with  a  limited  gift,  namely,  of  the  use  of  the  plate  at  Hornby 
Castle,  and  then  changes  the  phrase,  and  says : — **  I  give  to  her, 
absolutely,  any  one  of  my  silver  or  gilt  inkstands  which  she 
may  select,  and  also  my  satin-wood  secretaire,"  and  then  goes 
on  to  say :  *'  I  also  give  to  my  wife  any  part  of  the  beds  and 
bedding,"  I  cannot  but  think  that  the  fidr  effect  of  the  words  is 
to  give  her,  absolutely,  any  of  the  enumerated  articles  which  she 
might  require  for  her  own  use.  Especially  as  I  find  that  that 
very  sentence  terminates  in  this  manner:  ^'and  likewise  any 
wardrobes,  or  glass  cases  at  Hornby  aforesaid,  according  to  her 
wish."  Now,  whether  the  words,  ''according  to  her  wish,"  had 
reference  to  some  wish  before  expressed  or  to  such  wish  as  she 
might  thereafter  express,  it  clearly  appears  to  me  that  the  whole 
smitence  describes  an  absolute  gift  to  the  Duchess.  And  I  think 
So  more  particularly,  because  I  observe,  in  the  latt^ 
part  of  the  ^codicil,  these  words :  ''  and  as  to  so  much  [*487} 
of  the  furniture  and  effects  at  Hornby  Castle  made  sale- 
able by  my  will  as  part  of  the  primary  fund  for  the  payment  of 
my  debts,  as  are  not  hereby  withdrawn  from  such  disposition 
but  will  remain  liable  to  be  sold  for  that  purpose,"  (plainly 
showing  that  he  conceived  that  the  prior  part  of  the  codicil  had' 
the  effect  of  withdrawing,  what  might  be  taken  by  the  Duchess, 
fi^m  the  disposition  made  by  the  will,)  "  it  is  my  will  that  my 
trustees,  before  making  any  other  disposition,  shall  have  the 
same  valued  in  such  manner  as  they  shall  deem  fair  and  proper, 
and  offer  them  to  my  said  son,  the  Marquis  of  Carmarthen,  if  he 
shall  survive  me,  at  a  deduction  of  20  per  cent"  Now  that  is 
a  material  variation  from  the  mode  of  disposition  directed  l^ 
the  will ;  and,  in  my  opinion,  the  passage  which  I  have  last 
read,  amounts  to  this^  namely  that^  in  the  first  place,  the  Duchess 


^ 
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was  to  take  what  she  might  require,  and  the  residue  was  to  be 
delivei*ed  to  the  sod,  the  present  Duke,  provided  he  chose  to  paj 
for  thctn  leas  by  20  per  cent  tbaa  the  sum  at  which  they  should 
have  been  valued.  It  seems  to  me,  therefore,  that  the  fair  oon- 
fl^uction  is  that,  in  the  Erst  place,  the  late  Duke  did  mean 
to  subtract  from  the  disposition  ntade  by  his  will,  of  the  farni* 
ture  at  Hornby  Castle,  such  articles  as  the  Duchess  should  selecti 
and,  in  the  next  place,  such  articles  as  the  present  Duke  should 
be  willing  to  purchase  at  four-fifths  of  the  valuation'  that  should 
have  been  made  of  them.  « 

If  the  parties  think  that  the  Duchess  Dowager  aas  aeleeted 

articles  that  did  not  come  within  the  description  of:  "  beds  and 

bedding,  linen,  carpets,   curtains,  chairs^  dining-room 

[M88]    or  other  tables,  sofas,  ottomans  and  ^chaiselongues  or 

other  household  furniture,^'  there  must  be  an  inquiry  as 

to  that  point,  before  I  can  express  any  opinion  upon  it 

Then  the  next  question  is  with  respect  to  the  annuity  of  40021 
a  year.  The  testator  says :  "  And  I  give  to  her,  in  addition  to 
all  other  provisions,  400^.  per  annum,  during  her  life,  to  be  ap-^ 
plied  to  the  rent  of  any  residence  she  may  choose  to  live  at,  and 
to  be  raised  and  paid  in  like  manner,  in  all  respects,  as  the  an* 
nuity  bequeathed  to  her  by  my  will."  The  Duke  had  directed, 
by  his  will,  that  the  annuity  of  1,0002.  a  year  should  be  paid 
to  the  Duchess,  down  to  the  time  of  her  decease,  by.  four  quar> 
terly  payments.  Now  the  payment  to  the  Duchess  must  be 
made  first ;  and  those  words  which  are  thrown  in :  ''  to  be  ap- 
plied to  the  rent  of  any  residence,"  show  only  that  what  was 
passing  in  the  Duke's  mind,  was  that  there  might  not  be  that 
family  arrangement  which  has  taken  place,  and  that  the  Duchess 
might  be  obliged  to  seek  a  residence  for  herself:  therefi»re,  ha 
directs,  not  that  the  trustees  shall  provide  a  residence  for  her 
and  apply  the  40021  a  year  in  paying  the  rent  of  it;  but  that 
the  40021  shall  be  paid  to  the  Duchess,  leaving  her  to  apply  it; 
and  I  cannot  but  think  that  the  Duke  must  have  been  aware  that 
that  might  happen  which  has  happened.    At  all  events  there  is 
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nothing,  either  in  the  will  or  in  the  codicil,  which  shows  that 
he  considered  it  as  certain  that  the  Duchess  Dowager  and  the 
present  Duke  would  not  reside  together. 

My  opinion  is,  that  the  Duchess  is  entitled,  absolutely,  to  the 
beds  and  other  specified  articles  of  furniture  at  Hornby 
Castle  which  the  codicil  empowers  her  to  select ;  *aud     [*489] 
that  she  is  also  entitled  to  receive  the  annuity  of  4002., 
whether  she  resides  at  Hornby  Castle  or  elsewhere. 

• 

If,  as  I  before  said,  it  is  contended  that  the  Duchess  has  select- 
ed articles  which  she  had  no  right  to  select,  there  must  be  a 
reference  to  the  Master  before  I  can  decide  that  question. 


■J 

1 


CASES  IN  CHANCERY, 


TH 


VICE-CHANCELLOR. 
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Mortgager  and  Mortgagee. — ItUereaL 

1843:  IMiVebnutiy. 

A  mortgagee  ia  poaaesBioi],  who  becomes  OTorpaid  pending  a  soft  to  redeem,  wQl 
be  chugged  with  interest  on  the  balance^  from  tise  date  of  the  reporti  and  on  the 
rents  snbsequentlj  reoeived  bj  him,  Ihim  the  respectire  times  when  those  rents 
were  reoeived. 

Thb  bill  in  this  caufie  was  filed,  against  a  mortgagee  in  poa- 
aeasioD,  to  redeem  the  mortgage. 

At  the  time  when  the  defendant  pat  in  his  answer,  the  rents 
and  profits  whioh  he  had  received,  were  not  sufficient  to  cover 
the  amount  due  to  him  for  principal  and  interest :  but,  pending 
the  proceedings  in  the  Master's  office  under  the  decree,  he  re» 
oeived  further  rents  and  profits :  in  consequence  of  which  a  bal- 
ance of  641  was  due  from  him  at  the  date  of  the  report 

On  the  cause  coming  on  for  further  directions,  ' 

Mr.  Wakefield  and  Mr.  Koe^  for  the  plaintifi;  insisted  that  the 
defendant  ought  to  be  charged  with  interest  on  all  the  sums  which 
he  had  received  on  accouni  of  rents  and  profits,  since  he  had 
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been  overpaid.    They  cited  Quarrell  v.  Beck/ordj{a)  Burton  v. 
Todd^Qi)  Wihon  v.  Meicalfe.{o) 

[*492]  '  *Mr.  0,  Richards  and  Mr.  CockertU,  for  the  defendant, 
said  that,  in  the  cases  cited,  the  principal  and  interest 
had  been  satisfied  before  the  bill  was  filed  ;  and  that  there  was 
no  authority  for  charging  a  mortgagee  with  interest,  where  be 
had  been  overpaid  in  the  progress  of  the  suit. 

The  VvtX'Ghamcdbr  said  that  he  had  no  authority  to  charge  the 
defendant  with  interest  prior  to  the  date  of  the  report ;  but  or- 
dered him  to  pay  interest  at  four  per  cent  on  the  64iL  firom  that 
time,  and  an  account  to  be  taken  of  the  sums  subsequently  re- 
ceived by  him,  and  interest  to  be  charged  on  those  sums,  at  the 
same  rate,  from  the  times  when  they  were  received. 


HoLLis  v.  Bryant. 


Jurisdiction. — Insolvent  d&btor. — Act  oflJt  2  VicL  c.  110. — DAtor 

and  creditor, — Receiver, 
1842 :  22d  February  and  2d  Maj. 
i  The  assignee  of  an  insolvent  debtor,  under  1  &  2  Tict  gl  110,  being  unable  to  re- 

I  coyer  an  estate  belonging  to  and  in  the  possession  of  the  insolvent^  owing  to  the 

ezistenee  of  an  old  commission  of  bankruptcy  against  the  insdvent  (wUoh,  bow- 
ever,  bad  been  long  sinoe  abandoned,  in  oonsequenoe  of  all  the  credilon  under  it 
having  oompromiaed  and  released  their  debts,)  is  entitled  to  maintain  a  suit  in 
Cliancery  against  the  insolvent  and  the  assignee  in  bankruptcy,  for  the  recovery 
of  the  estate,  and  for  a  receiver  of  the  rents  in  the  meantime. 
Where  a  creditor  puts  in  force,  against  his  debtor,  the  oonpulsoiy  olanM8.of  1  ft  2 
Vict  c.  110,  the  Insolvent  Debtors'  Ooort  has  no  power  to  compel  the  debtor  to 
file  a  schedule  of  his  property. 

A  MOTiOK  was  made,  in  this  cause,  for  a  receiver  of  the  rents 
of  certain  real  estates  in  Kent,  Surrey  and  Sussex,  of  whioh  (he 

(a)  1  lUdd.  260. 

(()  Sogd.  yendoi%  j^n^^ndlz,  Na  SO;  and  1  Swaaii  2S6. 
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defendant  Bryant  was  in  posseHsion,  as  absolute  owner  thereof, 
and  for  an  injunction  to  restrain  him  from  continuing  to  receive 
the  rents. 

An  affidavit  made,  by  the  plaintiff's  solicitor,  in  support  of 
the  application,  stated  as  follows:  that,  in  1889,  the 
*plaintiff  recovered  judgment  against  Bryant  in  an  ac-  [*498] 
tion  on  a  promissory  note  for  601 :  that,  at  the  com- 
mencement of  the  action  and  when  the  judgment  was  obtained, 
Bryant  was  and  had  been  for  nearly  thirty  years,  and  still  con- 
tinued a  prisoner  for  debt  within  the  rules  of  the  Queen's  Bench 
prison :  that,  in  the  belief  that  he  had  not  any  real  or  personal 
property  which  could  be  made  available  by  legal  process  in  ex- 
ecution of  the  judgment,  the  deponent,  as  the  plaintiff's  attorney, 
sued  out  a  ca.  sa.  against  Bryant,  and  lodged  a  detainer  against 
him  with  the  marshal  of  the  prison,  and  charged  him  in  execu- 
tion upon  the  judgment ;  and  he  was  still  detained  in  the  cus* 
tody  of  the  marshal,  upon  such  execution  of  the  plaintiff  and 
also  of  various  other  creditors  to  a  large  amount :  that  he  had 
been  and  still  was  resident,  not  within  the  walls  of  the  pri- 
son, but  at  large  within  the  rules,  and  appeared  to  be  living  at 
considerable  expense :  that  the  plaintiff  not  being  able  to  obtain 
any  further  satisfaction  of  his  debt,  caused  application  to  be  made, 
under  the  provisions  of  the  Act  of  the  1st  &  2d  yict.,(a)  to  the 
Court  for  the  Belief  of  Insolvent  Debtors  in  England,  for  the 
appointment  of  him,  the  plaintiff,  to  be  assignee  of  the  estate  and 
effects  of  Bryant  under  and  according  to  the  said  statute :  that 
the  court  granted  a  rule,  to  be  served  upon  Bryant  and  his  de- 
taining creditors,  to  show  cause,  on  a  certain  day,  why  such  ap- 
pointment should  not  be  made :  that  the  rule  was  duly  served 
accordingly ;  and,  upon  the  application  to  make  it  absolute,  Bry- 
ant opposed  it^  on  the  ground  that  he  was  not  within  the  Act, 
tnasmuch  as  a  commission  of  bankruptcy  had  issued  against  him 
some  time  back,  and  was  still  pending  and  being  acted  upon, 
and  operating  upon  all  his  property:   that,  notwithstanding^ 

GII.UO. 
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[*494]  *the  court  appointed  the  plaintiff  assignee  of  Bryanfa 
estate  and  effects^  under  the  statute,  and  all  his  estate 
and  effects  were  still  vested  in  the  plaintiff  as  such  assignee : 
that|  since  the  appointment  of  the  plaintiff  as  such  assignee, 
Bryant  had  refused  to  fil^  any  schedule  of  his  property  in  the 
Court  for  Belief  of  Insolvent  Debtors,  or  to  give  the  plaintiff  or 
the  deponent  any  information  respecting  the  same :  that^  shortly 
after  the  appointment  of  the  plaintiff  as  such  assignee,  the  de* 
ponent,  as  the  plaintiff's  solicitor,  caused  notices  of  such  appoint* 
ment  to  be  served  on  Bryant's  tenants,  in  consequence  of  which 
two  of  them  refused  to  pay  the  rent  due  from  them  to  Bryant^ 
and  Bryant  thereupon  commenced  actions  against  them  for  the 
rents  due^  and  such  actions  were  still  pending  and  being  prooe- 
cuted :  that  a  commission  of  bankruptcy  was  issued  against  Bry- 
ant,(a)  under  which  he  was  found  a  bankrupt :  that  the  deponent 
had  inspected  the  proceedings  under  the  commission,  and  it  there- 
by appeared  that  Bryant,  in  various  proceedings,  opposed  the 
commission  and  insisted  upon  the  illegality  thereof,  and  endear 
vored  to  defeat  the  same ;  and  that,  in  the  course  of  such  proceed- 
ings, he  filed  various  affidavits  in  which  he  deposed  that  he  was 
not  a  bankrupt:  that^  after  much  litigation  in  respect  of  the 
validity  of  the  commission,  the  creditors  under  the  commission 
held  a  meeting,  on  the  81st  of  October,  1827,  at  which  they  came 
to  a  compromise  with  Bryant,  and  agreed  to  accept  certain  sums 
of  money  in  satisfaction  of  their  debts,  ^nd,  on  being  paid  those 
sums,  to  consent  to  the  commission  being  superseded :  that  it  ap- 
peared, from  the  proceedings  under  the  commission,  that  no  pro- 
ceedings had  been  taken  thereunder  since  1828,  and  the 
[*496]  assignees  ^appointed  under  it  were  dead ;  and  the  defend- 
ant Belcher  had  been,  some  time  since,  appointed  official 
assignee  to  the  commission  ;{b)  but,  by  the  proceedings  under  it^ 
it  did  not  appear  that  such  appointment  was  made  at  the  instance 
of  any  creditor  under  the  commission :  that  the  deponent,  on  the 

(a)  It  was  8tated|  in  another  affidavit  made  in  lupport  of  the  motion,  that  the  oom- 
mission  was  issued  in  1810. 

(b)Bjlk2  Will  4^  c.  66,  s.  39,  all  then  existing  London  oommissions  of  bank- 
rupt, were  removed  into  the  Court  of  Bankruptcy  established  bj  that  Act 
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plaintiff's  behalf,  obtained  an  appointment,  for  the  20th  of  April, 
1841,  for  the  examination  of  Bryant  under  the  commission :  that 
Bryant  attended  the  meeting,  but  refused  to  be  examined,  as  to  his 
estate  and  effects  or  otherwise  under  the  commission,  at  the  in- 
stance of  the  plaintiff  or  of  Belcher,  on  the  ground  that  the  plain- 
tiff was  not  a  creditor  or  interested  under  the  commission ;  and, 
in  consequence  of  such  refusal,  the  commissioner  of  the  Court  of 
Bankruptcy  before  whom  the  meeting  took  place,  refused  to  pro* 
ceed  with  the  examination,  and  directed  Belcher  not  to  take  any 
proceedings  under  the  commission  except  at  the  instance  of  a  ere* 
ditor  who  had  proved  a  debt  under  it :  that  Mr.  Bennett,  who 
attended  the  meeting  as  solicitor  to  the  commission,  stated  to  the 
deponent  that  he  well  knew  that  Bryant  had  a  release  from  all 
his  creditors  under  the  commission,  and  that  he,  Bennett,  had 
seen  it,  but  that  Bryant  would  not  produce  the  same  to  disturb 
the  commission,  for  purposes  best  known  to  himself:  that,  in  con- 
sequence of  the  refusal  of  the  commissioner  to  proceed  under  the 
commission  except  at  the  instance  of  the  creditors  who  had  prov- 
ed debts  under  it,  the  deponent  addressed  circular  letters  to  those 
creditors,  with  a  view  to  ascertain  if  any  of  them  could  be  pro- 
duced for  that  purpose ;  and  he  also  had  interviews  with  the  re* 
presentatives  of  several  of  such  creditors,  who  were  long 
since  dead,  *and  urged  th&m  to  take  the  necessary  pro-  [*496] 
ceedings  under  the  commisi3ion  to  obtain  payment  of 
their  respective  claims,  if  the  same  were  not  already  paid  and 
satisfied :  that  several  of  them  stated  their  readiness  to  prosecute 
such  claims;  but,  after  examining  their  papers  and  inquiring 
into  the  matter,  it  appeared  that  their  debts  had  been  satisfied 
and  discharged,  and  they  did  not  interfere  any  further  with  re* 
spect  to  Bryant's  estate ;  and  the  deponent  verily  believed,  from 
the  result  of  the  interviews  with  the  creditors,  that  no  further 
proceedings  would  be  taken  in  their  behalf;  that  deponent  be- 
lieved, from  the  correspondence  which  had  taken  place,  and  the 
interviews  which  had  been  had  with  the  parties  interested  under 
the  commission,  that  all  the  creditors  who  had  proved  their  debts 
under  it,  had  been  long  since  satisfied,  and  that  Bryant  had  then 
in  his  possession  a  good  and  sufficient  release  or  other  disohargo 
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to  him,  in  respect  of  the  debts  which  had  been  proved  under  the 
oommission ;  and  that  none  of  the  creditors  would  further  prose- 
cute the  commission,  or  interfere  in  any  manner  with  Bryant's 
estate :  that  deponent  believed,  from  the  result  of  the  correspond- 
cnce  and  interviews  with  the  creditors  under  the  commissioD, 
that  Bryant  refused  to  produce  the  release  or  to  give  any  infor* 
mation  respecting  it,  for  the  purpose  of  remaining  in  the  posses* 
sion  of  his  estates,  and  preventing  the  same  from  being  made 
available  to  the  payment  of  the  debts  which  he  had  incurred  sub- 
sequently to  the  date  of  the  commission. 

Mr.  Anderdon  and  Mr.  TerreU  now  moved  for  the  injunction 
and  receiver. 

Mr.  Wakefield  and  Mr.  Steere  opposed  the  motion,  for  the  de- 
fendant Bryant,  on  the  ground  that  the  Court  of  Chan- 
[*497]  eery  *had  no  jurisdiction  in  the  case ;  but  that  the  plain- 
tiff ought  to  seek  relief  either  in  the  Court  of  Beview 
or  in  the  Insolvent  Debtors'  Court  They  added  that  there  was 
no  instance  in  which  the  assignee  of  a  bankrupt  or  insolvent,  had 
been  allowed  to  sue  the  bankrupt  or  insolvent.(a)  They  cited 
Nuis  V.  Ada7n3<m,{b)  Orojion  v.  Poole^{c)  and  Drayton  v.  Z>a2e,(ci) 

Mr.  Lewis  appeared  for  the  defendant  Belcher. 

The  Yicb-Chanobllob: — ^In  this  case  the  plaintiff  cannot 
obtain  any  relief  in  the  Court  of  Bankruptcy,  because  he  is  in- 
capable of  coming  in  under  the  commission.  Neither  can  he  ob- 
tain any  relief  in  the  Insolvent  Debtors'  Courts  because  the  com- 
mission of  bankrupt  against  Bryant*  is  still  in  force  ;(€)  and 

(a)  The  plaintiff  was  suing  Belcber  as  well  as  Biyant,  Belcher  being  the  legal 
owner  of  the  property  sought  to  be  recovered. 

(ft)  8  Bam.  A  Aid.  3)6. 

(e)  1  Bam.  k  AdoL  568. 

(4  2  Bam.  k  Cress.  293. 

(e)  The  40th  sect  of  1  ft  2  Vict,  c  110,  enacts :  "  That  where  the  order  veatifig 
the  estate  and  effects  of  any  such  prisoner  in  the  provisional  assignee  of  the  ssH 
0Mrt»  in  pmamoa  of  the  piovirions  ol  this  Aot^  shall  be  or  beoome  void,  by  i 
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Bryant  will  not  take  any  steps  either  to  ^obtain  his  [^498] 
certificate, or  to  get  the  commission  superseded;  and  all 
the  creditors  who  proved  their  debts  under  the  commission,  are 
incapacitated  from  prosecuting  it,  as  they  have,  long  since,  come 
to  a  compromise  with  Bryant,  and  released  him  from  their  debts. 
This,  therefore,  seems  to  me  to  be  a  case  in  which  the  plaintiff 
has  a  right  to  seek  relief  in  this  court,  under  the  61st  sect,  of  the 
1st  &  2d  Yict.  c.  110,  which  enacts :  "  that  it  shall  be  lawful  for 
the  assignee  or  assignees  of  any  such  prisoner,  and  such  assignee 
or  assignees  is  and  are  hereby  empowered  to  sue,  from  time  to 
time  as  there  may  be  occasion,  in  his  or  their  own  name  or  names, 
for  the  recovery,  obtaining  and  enforcing  of  any  estate, 
effects,  or  rights  of  such  prisoner,  but  in  trust  for  *the  [*499] 
benefit  of  the  creditors  of  such  prisoner,  according  to 
the  provisions  of  this  Act,  and  to  give  such  discharge  and  dis- 
charges to  any  person  or  persons  who  shall  be  respectively  in- 
debted to  such  prisoner  as  may  be  requisite ;  and  to  make  com* 

of  sach  )»ri8oner  beings  declared  bankrupt  within  such  period  as  abore  mentioned, 
or  being  an  unoertifloated  bankrupt  at  the  time  of  each  order,  the  said  order  sbaU, 
nevertheless,  together  with  the  petition  of  such  prisoner,  if  any,  remato  of  record  in 
the  said  court :  and  the  said  court  shall  and  may  require  such  prisoner  to  file  his 
schedule,  and  shall  and  may  cause  such  prisoner  to  be  brought  up,  to  be  dealt  with 
according  to  this  Aot^  and  all  things  to  be  done  thereupon,  or  preparatory  thereto^ 
as  in  other  cases,  according  to  this  Act ;  and  the  said  court  shall  and  may,  at  any 
time  when  it  shall  seem  fit,  appoint  other  assignee  or  asslgoees  in  such  case,  in  the 
same  manner  as  in  other  cases ;  and  that  i^  at  any  time  after  such  resting  order 
shall  have  been  made,  such  prisoner  shall  obtain  his  certificate  under  any  such  fiat 
In  bankruptcy,  the  rights,  powers,  title  and  interest  of  the  provisional  assignee  and 
other  assignee  or  assignees  appointed  under  this  Act,  in,  over  and  respecting  any 
property,  real  or  personal,  whatsoever,  remaining  to  such  prisoner  after  the  obtain- 
ing of  such  certificate,  or  thereafter  in  any  way  coming  to  him,  and  under  or  in 
pursuance  of  the  warrant  of  attorney  to  be  executed  by  such  prisoner  under  the 
provisions  of  this  Act,  shall,  from  and  after  the  obtaining  of  such  certificate,  be  the 
same  as  if  the  vesting  order  made  under  this  Act  had  been  valid  at  the  time  of 
making  thereof:  provided  always,  that  nothing  herein  contained  shall  be  construed 
to  affect  the  title,  rights  and  interests  of  the  sssignees  under  any  such  fiat  in  bank- 
ruptcy, or  to  alter  or  diminish  the  effect  of  any  such  certificate  as  aforesaid,  but 
that  the  title,  rights  and  interests  of  such  last-mentioned  assignees,  and  the  benefit 
of  such  certificate  to  such  prisoner,  shall  be  the  same,  to  all  intents  and  purposely 
•a  if  this  Act  bad  not  been  made." 
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positions  with  any  debtora  or  acoountants  to  SQch  prisoner,  where 
the  same  shall  appear  necessary,  and  to  take  such  reasonable  part 
of  any  such  debts  as  can,  upon  such  composition,  be  gotten,  in 
full  discharge  of  such  debts  and  accounts;  and  to  submit  to  ar- 
bitration any  difference  or  dispute  between  such  assignee  or  as- 
signees and  any  person  or  persons  for  or  on  account  or  by  reason 
of  any  matter,  cause,  or  thing  relating  to  the  estate  and  effects  of 
such  prisoner :  provided,  nevertheless,  that  no  such  composition, 
or  submission  to  arbitration,  shall  be  made,  nor  any  suit  in  equi- 
ty be  commenced,  by  any  assignee  or  assignees,  without  the  con- 
sent  in  writing  of  the  major  part  in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together  pursuant  to  a  notice  of  such 
meeting,  to  be  published  at  least  14  days  before  such  meeting  in 
the  London  Gazette,  and  also  in  some  newspaper  most  usually 
circulated  in  the  neighborhood  of  the  place  where  such  prisoner 
had  his  or  her  last  usual  residence  before  his  or  her  imprisonment 
as  aforesaid,  nor  without  the  approbation  of  the  said  court  or  of 
one  of  the  commissioners  thereof."  This  then  being,  as  I  think, 
a  case  to  which  that  section  applies,  the  only  remaining  question 
for  me  to  decide  is  whether  the  property  in  respect  of  which  the 
plaintiff  asks  a  receiver,  is  so  circumstanced  as  that  I  ought  to 
grant  his  application. 

Now  I  find  the  property  in  this  situation.  Bryant^  the  insol- 
vent, is  in  the  possession  of  the  property  :  but  he  has  no  interest 
in  it  so  long  as  the  order  of  the  Insolvent  Debtors'  Court 
[♦500]  vesting  all  the  insolvent's  property  *in  the  plaintiflF,  re- 
mains in  force.  The  whole  legal  estate  is  vested  in  Bel- 
cher, which  disables  the  plaintiflF  from  obtaining  the  relief  which 
he  is  entitled  to ;  and,  as  the  party  in  possession  has  no  interest, 
(except  in  the  surplus  which  may  remain  after  all  his  debts  are 
paid,)  I  am  of  opinion  that  this  is  a  case  in  which  I  ought  to 
grant  a  receiver. 


On  the  20th  of  April,  a  motion  was  made,  before  the  Lord 


CASES  IN  CHANCEBY.  428 

HoUifl  ▼.  Biyant 

Ohaneellor,  on  behalf  of  Bryant,  t6  discharge  the  Yice-Chanoel- 
lor^a  order. 

On  the  2d  of  May  his  Lordship  delivered  the  following  judg- 
ment 

Ths  Lord  Chancxllob: — This  was  an  appeal  from  an  order 
of  the  Vice-chancellor  appointing  a  receiver  in  thb  cause. 

The  facts  of  the  case  were  these.  Several  years  ago  a  commit- 
sion  was  issued  against  Mr.  Bryant  Mr.  Bryant  contested  that 
commission ;  and,  at  last,  a  compromise  was  entered  into  between 
him  and  his  creditors.  Mr.  Bryant  paid  a  certain  sum  of  money, 
which  the  creditors  accepted;  and  no  further  proceedings  have 
ever  since  taken  place  under  that  commission.  It  appears  that 
the  OTiginal  assignees  under  the  commission,  are  dead ;  and,  a 
short  time  since,  the  proceedings  under  that  commission  were 
transferred  to  the  Court  of  Bankruptcy ;  and  Mr.  Belcher,  one 
of  the  defendants  on  the  present  record,  was  appointed  official 
assignee.  Those  are  the  circumstances  so  '&r  as  relates  to  the 
bankruptcy.  The  present  plainti£^  Mr.  Hollis,  was  a  creditor 
of  Mr.  Bryant ;  not  a  creditor  under  the  bankruptcy ; 
*but  a  creditor  upon  a  transaction  arising  many  years  [*601] 
afterwardsL  Not  being  able  to  obtain  payment  of  his 
debt,  he  brought  an  action,  in  the  Common  Pleas,  against  Mr. 
Bryant,  and  recovered  judgment  in  that  action.  Mr.  Bryant  had, 
for  many  years  of  his  life,  lived  within  the  rules  of  the  Queen's 
Bench  prison ;  and,  in  consequence  of  that,  a  detainer  W83  lodged 
against  him.  Upon  the  lodging  of  that  detainer,  the  plaintiff, 
Mr.  Hollis,  applied  to  the  Insolvent  Debtors'  Court,  to  be  ap- 
pointed assignee  under  the  provisions  contained  in  the  Insolvent 
Debtors'  Act  which  are  of  a  compulsory  nature.  That  applica- 
tion was  resisted  by  Mr.  Bryant,  who  attended  by  counsel ;  but 
the  result  was  that  the  order  was  made  and  Mr.  Hollis  was  ap- 
pointed assignee.  Some  controversy  arose  at  the  bar  as  to  whether 
or  not  there  was  any  vesting  order.  It  is  quite  clear  that  there 
was  a  vesting  order,  though  it  was  contended  that  that  vesting 
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order  was  not  valid ;  but,  in  f&ct^  the  order  never  was  dischaq^. 
It  was  a  subsisting  order,  and,  therefore,  when  Mr.  HoUis  was 
appointed  assignee  under  the  Act  of  Parliament,  all  the  right  and 
interest,  subject  to  the  existing  bankruptcy,  which  Mr.  Bryant 
had  in  any  part  of  his  property,  vested  in  that  assignee,  that  is, 
in  the  plaintiff,  Mr.  HoIHs.  Mr.  Hollis  endeavored  to  compel 
Mr.  Bryant  to  file  a  schedule  under  the  Insolvent  Debtors'  Act ; 
but  he  was  not  successful  in  that  application ;  and,  in  truth,  the 
Act  of  Parliament  is  defective  in  that  particular ;  for  there  are 
no  adequate  means  by  which  the  Commissioners  of  the  Insolvent 
Debtors'  Court  can,  under  those  clauses  of  the  Act,  compel  a 
party  to  file  a  schedule.  Mr.  Hollis  attempted  also  to  recover 
his  debt  by  some  application  under  the  bankruptcy ;  but,  not 
being  a  creditor  under  the  commission,  his  application 
[*602J  *in  that  respect  was  unsuccessful.  It  appears,  there- 
fore, that  Mr.  Hollis  had  no  alternative  but  to  proceed 
in  the  manner  which  he  has  done. 

The  argument  at  the  bar  and  the  point  principally  raised  and 
contested,  indeed  the  sole  point,  was  this,  that  he  ought  not  to 
have  instituted  the  present  suit,  but  that  he  ought  to  have  gone 
on  in  the  Insolvent  Debtors'  Court. 

Now,  adverting  to  the  40th  section  of  the  1st  and  2d  Vict,  c 
110,  it  is  quite  clear  that  he  could  not  proceed  in  the  Insolvent 
Debtors'  Court ;  because,  in  consequence  of  the  existence  of  the 
commission,  the  assignment  which  was  made  to  Mr.  Hollis,  was 
not  valid  for  any  beneficial  purposes  to  him.  It  was  valid  so  far 
only  as  it  enabled  him  to  conduct  certain  inquiries  with  respect 
to  the  state  of  Mr.  Bryant's  property.  But  it  is  expressly  pro- 
vided that,  though  not  valid  in  its  original  operation,  so  as  to 
give  the  party  any  means  of  obtaining  payment  of  his  debt,  it  is 
valid  for  the  purpose  of  inquiry;  and,  when  a  certificate  under 
the  commission  is  obtained,  then  the  order  becomes  valid  for  all 
purposes.  Therefore,  until  a  certificate  is  obtained  under  the 
commission,  or  until  the  commission  is  superseded,  that  order  is^ 
in  point  of  fact,  for  all  beneficial  purposes  to  Mr.  Hollis,  suspend* 
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ed :  it  was  inoperative.  But  it  is  perfectly  clear  that  Mr.  Bry- 
ant will  not  take  steps  to  supersede  his  commission :  nor  ^ill  he 
take  steps  for  the  purpose  of  obtaining  his  certificate ;  and,  there- 
fore, that  vesting  order  remains,  for  all  beneficial  purposes,  sus- 
pended. That  being  the  case,  what  alternative  had  Mr.  Hollis 
to  pursue,  but  to  institute  a  proceeding  like  the  present? 

*I  am  of  opinion  the  proceeding  was  perfectly  regu*    [*508] 
lar ;  and  the  order  for  the  appointment  of  a  receiver  fol- 
lows,  as  a  matter  of  course. 

Consequently  the  Vice-Chancdb/a  order  must  be  affirmed  with 

costs. 


SroREB  V,  Jackson. 

Practice. — Injunction. 

1842:  22dFebniarx. 

The  court  reAised  to  heai  a  motion  to  diaaolve  an  ii\{unction,  pending  a  motion,  of 
wliich  the  plaintiff  had  given  notioe,  for  production  of  documents  mentioned  in  a 
schedule  to  the  answer,  no  unnecessary  delay  having  taken  place  in  giring  no* 
tioe  of  the  latter  motion. 

Motion  to  dissolve  an  ex  parte  injunction  on  the  coming  in  of 
the  answer,  pending  a  motion,  of  which  the  plain tiiBf  had  given 
notice,  for  production  of  documents  mentioned  in  the  schedule 
to  the  answer. 

The  Vice- Chancellor  refused  to  bear  the  motion  to  dissolve, 
until  the  motion  for  production  had  been  disposed  of:  because 
the  contents  of  the  documents  were  part  of  the  discovery  which 
the  plaintiff  was  entitled  to  extract  from  the  defendant,  and  the 
plaintiff  had  not  been  guilty  of  any  unnecessary  delay  in  giving 
notice  of  his  motion ;  so  that  it  was  not  a  mere  contrivance  to 
avoid  the  motion  to  dissolve. 
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Mr.  BeiheH  for  the  defendant. 

Mr.  G.  BkUuxrds  and  Mr.  Mylne^  for  the  plaintiff 


[♦504]       *TuiiNER  V.  DoRQAN.— Myatt  v.  Dobgan. 

Practice, —  Order. -^  OontempL 

1842:  nhllarch. 

A.  and  B.  each  instituted  a  creditofB*  suit  against  G^  the  exeoBtrix  or  their  de- 
ceased debtor.  A  decree  having  been  made  in  A%*s  soit,  0.  obtained  an  order 
staying  B.*s  suit.— 0.  being  in  contempt  for  want  of  answer  in  that  8uit»  the 
order  was  drawn  up  in  the  other  suit 

Both  the  above  suits  were  instituted,  by  creditors,  for  the  ad- 
ministration of  the  estate  of  the  same  deceased  debtor ;  and  a  de- 
cree having  been  obtained  in  the  first,  the  defendant,  the  execu- 
trix of  the  deceased,  moved  to  stay  the  proceedings  in  the  second 
suit. 

The  VvX'Chaneelior  granted  the  motion;  but,  as  the  defend- 
ant was  in  contempt  for  want  of  answer  in  the  second  suit,  a 
question  arose  as  to  the  form  in  which  the  order  ought  to  be 
drawn  up^ 

His  honor^  following  an  order  made,  under  similar  circum- 
stances, in  a  cause  of  Weeks  v.  WiSiama^  (with  a  copy  of  which 
the  Registrar  had  furnished  him.^  directed  the  order  to  be  drawn 
up  as  an  order  in  the  first  suit^  that  being  the  suit  in  which  the 
party  moving  was  not  in  contempt. 

Mr.  0,  Richards  and  Mr.  Ghese^  for  the  motion. 

BeiheU  and  Mr.  Berry^  for  Myatt,  the  plaiatiff  in  the  second 
suit. 


CASES  IN  OHANCEBY.  427 


EUiott  ▼.  Fisher. 


♦Elliott  v.  Fishke.  [*505] 

WHL — Cbnversian. 

1843:  llthlfMtib. 

TesUtor  deviaed  %  real  etUto  to  his  daughter  for  ]ife,  and  then  to  be  sold  and  the 

proceeds  divided  amongst  her  children.    One  of  her  children  died  in  her  lifetime, 

haying  devised  his  share  of  the  estate  to  his  son. 
Held  that  the  deoeased  child  took  his  share  of  the  estate  as  personalty  in  reversion 

expectant  ou  his  mother*^  death ;  and,  oonseqnontly,  that  his  exeoatrix,  and 

not  his  son,  was  entitled  to  it 

Thomas  Wathan,  being  seised  of  an  estate,  partly  freehold 
and  partly  oopyhold,  called  the  Gale  estate,  and  having  sur* 
rendered  the  copyhold  part  to  the  use  of  his  will,  devised  the 
estate  to  his  daughter  Ann  Elliott,  for  her  life,  and  then  to  be  sold 
by  his  trustees  thereinafter  named,  and  the  proceeds  divided 
amongst  all  the  children  of  his  said  daughter,  share  and  share 
alike,  excepting  Bella  Fisher;  and  he  appointed  John  Biglands, 
John  Chambers,  and  William  Donald  trustees  of  his  will. 

The  testator  died  in  1818.  His  eldest  son,  Robert  Watman, 
was  bis  heir-at-law  and  customary  heir. 

On  the  testator's  death,  his  daughter  Ann  Elliott  entered  into 
possession  of  the  Oale  estate;  and  continued  in  possession  of  it 
until  her  death.  She  had  ten  children  including  Bella  Fisher. 
All  of  them,  except  Thomas  who  was  her  eldest  son,  survived 
her.  He,  by  his  will  dated  the  19th  of  September,  1840,  gave 
to  his  son,  the  defendant  Thomas  Robert  Watman  Elliott,  and  his 
heirs,  all  his,  the  testator's,  share  of  the  estate  called  Qale,  as 
willed  to  him,  by  his  late  grandfather  Thomas  Watman,  subject 
to  bis  mother's  life  interest  therein ;  and  he  appointed  the  plain- 
tiff, Fanny  Elliott,  sole  executrix  of  his  will.  He  died  shortly 
after  the  date  of  his  will.  His  mother,  Ann  Elliott,  died  on  the 
6th  of  November,  1841. 

Two  of  the  questions  raised  by  the  bill,  were  whether  the 
legal  estate  in  fee  in  the  Oale  estate,  was  vestedy  under  the 
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[*506]    *wlll  of  the  testator  Thomas  Watman,   in  the  chil- 
dren of  Ann  Elliott,  exclusive  of  Bella  Fisher:  or 
whether  it  descended,  on  the  death  of  that  testator,  to  his  eldest 
son,  Bobert  Watman. 

Another  and  the  principal  question  was  whether,  r^ard  being 
had  to  the  will  of  the  testator  Thomas  Watman,  the  &ale  estate 
was  to  be  considered  as  converted  into  personalty  or  not. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Walker  and  Mr.  PhxUips  appeared  for  the  plaintifl&. 

Mr.  De  Gfee,  for  the  defendant,  Thomas  Robert  Watman  El- 
liott, who  was  entitled  to  a  share  of  the  Qale  estate,  under  the 
specific  devise  in  the  will  of.  Thomas  Elliott,  his  &ther,  in  case  it 
was  not  converted  bj  the  original  testator's  will,  said  that 
Thomas  Elliott  died  in  the  lifetime  of  his  mother  Ann  Elliott,  and, 
consequently,  before  the  period  of  conversion  had  arrived. 

Mr.  Schomberg  appeared  for  other  defendants. 

Thk  Yige-Chancsllob:— Thomas  Elliott  took  his  share  of 
the  estate,  under  his  grandfather's  will,  as  personalty  in  rever- 
sion expectant  on  the  death  of  his  mother,  and,  therefore,  the 
plaintiff  Fanny  Elliott  is  entitled  to  it  as  his  personal  repreaenta* 
tive. 

Thomas  Watman  did  not  devise  the  Gale  estate  to  his  trustees 
in  trust  to  sell,  but  merely  directed  his  trustees  to  sell  it  after 
the  death  of  his  daughter  Ann  Elliott ;  and,  consequently,  the 
legal  estate  in  fee  did  not  pass  by  his  will,  but  descended  to  bis 
eldest  son  Robert  Watman. 
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*DaUBENY  V.  CpGHLAK.  [*507] 

WtlL —  Construction. — Mistake. — Eoidence. 

1842 :  14th  and  15th  March. 

Testator  bequeathecl  5,0002.  in  trust  for  all  and  every  the  child  and  children  ofhia 
Dteee,  0.  A.,  and  of  his  nephew,  the  late  James  C,  to  be  dirtded  amongst  them, 
if  more  than  one,  share  and  share  alike,  and,  if  there  should  be  but  one  such 
ohild,  then  in  trust  for  such  only  child ;  the  shares  of  sons  to  be  paid  to  them  at 
21,  and  the  shares  of  daughters  at  that  age  or  on  their  marriage. 

The  testator  never  having  had  a  nephew  named  James  C.  who  had  died  leaving 
issue,  the  children  of  bis  late  nephew  Henry  C.  (who  was  the  only  one  of  his 
nephews  who  had  left  issue)  claimed  to  be  interested  under  the  bequest :  upon 
which  the  Master  was  directed  to  inquire  what  persons  were  meant  by  the  tes- 
tator. It  appeared,  (amongst  other  things,)  from  the  evidence  before  the  Master, 
that  the  testator  had  had  four  nephews  sumamed  C. :  that  two  of  them  were 
named  James,  and  another  Heniy  :  that  one  James  died  40  years  ago,  and  the 
other  about  16  yean  before  the  date  of  the  will,  and  that  Henry  died  about  10 
years  before  the  date  of  the  will,  and  was  the  only  nephew  of  the  testator  who 
left  issue  :  and  the  Master  found  that  his  children  were  the  persons  intended. 

The  court,  however,  on  hearing  exceptions  to  the  report,  held  that  the  finding  was 
not  warrant  by  the  evidence,  and  referred  it  back  to  the  Master  to  review  his 
report 


Prtxctioe. — JExceptions,  — HgoorU 

If  the  court)  on  hearing  exceptions  to  a  report,  considers  the  evidence  produced 
before  the  Master,  not  be  sufficient  to  warrant  bis  finding,  it  will  not  allow  the 
exceptions  simply;  but  will  allow  the  exceptions^  and  refer  it  back  to  the  Mat- 
ter to  review  his  report :  thereby  giving  the  unsuccessful  party  an  opportunity 
of  laying  further  evidence  before  the  Master. 

Andrew  Coghlan,  late  of  the  citj  of  Bath,  a  Lieutenant- 
colonel  in  the  army,  died  on  the  Slat  of  March,  1887,  having 
given,  by  hia  will  dated  the  14th  of  that  month,  the  sum  of  5,000l 
stock  to  the  plaintiffs  apd  the  defendant,  Sarah  Coghlan,  his  wi- 
dow, in  trust  to  pay  and  apply  or  assign  and  transfer  the  same 
to  or  amongst  all  and  every  the  child  and  children  of  his  nieoe 
Catherine  Anthony,  and  of  his  nephew  the  late  James  Coghlan, 
to  be  divided  between  and  amongst  them,  if  more  than 
*one,  share  and  share  alike,  and,  if  there  should  be  but  [*608] 
one  such  child,  then  to  such  only  child ;  the  shares  of 
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such  of  them  as  should  be  sons  to  be  paid  to  them  on  their  at- 
taining the  age  of  21  years,  and  the  shares  of  such  of  them  as 
should  be  daughters  to  be  paid  to  them  at  such  age  or  on  their 
being  married,  which  should  first  happen. 

The  testator  never  had  a  nephew  named  James  who  died  leav- 
ing issue ;  and,  in  consequence  of  the  uncertainty  thence  arising, 
as  to  the  persons  who  were  intended  to  take  by  the  description 
of  the  children  of  the  testator's  late  nephew  James  Coghlan,  the 
bill  was  filed  by  two  of  the  executors,  against  Sarah  Coghlan,  the 
testator's  widow  and  executrix,  the  children  of  Catherine  An- 
thony, and  the  children  of  Henry  Coghlan,  deceased,  who  was 
&e  only  nephew  of  the  testator  who  had  left  issue,  to  have  the 
trusts  of  the  will  carried  into  execution  under  the  direction  of 
the  court. 

The  cause  was  first  heard  on  the  1st  of  June,  1838,  and  was 
re-heard  on  the  7th  of  May,  1889.  By  the  decree  made  at  the 
re-hearing,  the  Master  was  directed  to  inquire  and  state  what  per- 
sons were  meant,  by  the  testator,  by  the  description  of  all  and 
every  the  child  and  children  of  his  niece,  Catherine  Anthony,  and 
of  his  nephew,  the  late  James  Coghlan. 

The  Master  certified  that  a  pedigree  of  the  testator's  family,  to- 
gether with  a  state  of  facts  and  certain  affidavits  and  extracts 
from  registers  of  baptisms,  &c.,  had  been  laid  before  him  on  the 
part  of  the  defendants,  Mary  Coghlan  and  Charlotte  Coghlan, 
(the  children  of  the  testator's  late  nephew,  Henry  Coghlan,)  and 
that,  in  opposition  to  the  daim  of  Mary  Coghlan  and 
[*609]  Charlotte  ^Coghlan,  certain  affidavits  had  been  laid  be- 
fore him  on  the  part  of  the  defendants,  Michael  Antho- 
ny, Susan  Anthony  and  Louisa  Mary  Anthony,  (the  children  of 
the  testator's  niece,  Catherine  Anthony,)  and  that  it  appeared, 
from  the  pedigree  and  evidence,  that  there  were  only  two  neph- 
ews of  the  testator  of  the  name  of  James  Coghlan,  namely,  James, 
the  son  of  the  testator's  brother  Charles,  and  James,  the  son  of 
the  testator's  brother  James ;  and  that  both  of  them  died  long 
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before  the  testator,  that  is  to  say,  James,  the  son  of  James,  died 
about  40  years  ago,  an  infant  and  unmarried,  and  James,  the  son 
of  Charla%  died  in  the  month  of  June,  1821,  having  married  one 
Ann  Henderson,  but  leaving  no  issue;  wherefore  the  Master  was 
of  opinion  that  the  testator  clearly  made  a  mistake  when  he  cou- 
pled, with  his  gift  to  the  children  of  his  niece  Catherine  Antho- 
ny, the  gift  to  the  children  of  his  late  nephew  James  Coghlan. 
The  Master  further  certified  that  it  also  appeared,  by  the  pedigree 
and  evidence,  that  the  testator  had  no  nephew  by  the  name  of 
Coghlan  who  left  children,  except  his  nephew  Henry ;  and  that 
the  testator  was,  in  various  ways,  made  acquainted  with  the  &ct 
that  his  last  mentioned  nephew  had  left  children :  and,  therefore, 
if  it  was  to  be  presumed,  as  the  Master  thought  it  must  be,  that 
the  testator  meant  to  benefit  some  other  of  his  great-nephews  and 
nieces  besides  the  children  of  his  niece  Catherine  Anthony,  he 
could  only  effect  that  intention  by  coupling,  with  her  name,  the 
children  of  his  late  nephew  Henry ;  and,  as  the  children  of  Henry 
were  the  only  persons  capable  of  taking  under  the  said  bequest, 
the  Master  found  that  the  children  of  Henry  were  the  persons 
meant,  by  the  testator,  in  so  much  of  his  said  bequest,  as  pur- 
ported to  refer  to  the  child  and  children  of  his  late  nephew  James: 
and,  as  to  the  children  of  Henry,  the  Master  fpand  that, 
♦on  the  7th  of  November,  1815,  Henry  married  Maria  [*510] 
Mitchell,  and  was  never  married  to  any  other  person : 
and  that,  by  such  marriage,  he  had  five  children  and  no  more, 
namely,  James,  Mary,  Henry,  Charlotte  and  Elizabeth,  three  of 
whom  only  were  living  at  the  testator's  death,  namely,  Mary, 
Henry  and  Charlotte ;  and  that  Henry,  the  son,  died  on  the  28th 
of  May,  1839;  and  that  Mary  was  married  to  the  defendant 
Joshua  Nolan ;  and  that  Charlotte  was  born  on  the  23d  of  Seo- 
tember,  182 1. 

The  defendants,  the  children  of  Catherine  Anthony,  excepted 
to  the  report  on  the  following  grounds :  first,  that  no  sufficient 
evidence  had  been  laid  before  the  Master,  that  there  were  only 
two  nephews  of  the  testator  of  the  name  of  James  Coghlan :  se- 
oondly,  that  no  sufficient  evidence  had  been  laid  before  the  Mas- 
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ter  that  the  testator  clearly  made  a  mistake  when  he  ooupled| 
with  the  gift  to  the  children  of  his  niece  Catherine  Anthony,  a 
gift  to  the  children  of  his  nephew  James  Coghlan :  thirdly,  that 
no  sufficient  evidence  had  been  laid  before  the  Master  that  the 
testator  had  no  nephew  of  the  name  of  Coghlan  that  had  left  chil- 
dren, except  his  nephew  Henry;  and,  even  if  sufficient  evidence 
had  been  laid  before  the  Master  of  that  fact,  the  sapxe  would  not 
have  warranted  the  Master  in  coming  to  the  conclusion  that  the 
testator  intended  to  benefit  the  children  of  his  nephew  Henry : 
fourthly,  that  no  sufficient  evidence  had  been  laid  before  the  Mas* 
ter,  that  the  children  of  the  testator's  nephew  Henrj^  were  the 
persons  meant  by  the  testator  in  so  much  of  his  bequest  as  pur- 
ported to  refer  to  a  child  or  children  of  his  late  nephew  James  : 
and,  fifthly,  that  no  evidence  had  been  laid  before  the  Master  that 

the  testator  was  aware,  at  the  time  of  making  his  will, 
[*511]    that  his  nephew  James,  the  son  of  his  *brother  James, 

had  died  without  leaving  any  children  or  child  him  sur- 
viving. 

An  affidavit,  made  by  Sarah  Coghlan,  the  testator's  widow, 
in  support  of  the  state  of  facts  carried  into  the  Master's  office 
on  behalf  of  the  children  of  Henry  Coghlan,  was  observed  upon 
in  the  course  of  the  argument  and  of  the  judgment  It  was 
to  the  following  eflFect  That  the  testator's  nephew  James,  the 
son  of  his  brother  Charles,  died  in  London  about  16  years  be- 
fore the  date  of  the  testator's  will,  without  having  hacl  any  child, 
to  the  best  of  the  deponent's  knowledge  and  belief:  that  the 
testator  had  another  nephew,  named  Henry,  who  was  the  son 
of  the  testator's  brother  James  Coghlan,  and  that  Henry  died  at 
Dublin  in  August,  1827,  leaving  issue  three  children,  as  depo« 
nent  had  heard  and  believed,  that  is  to  say,  Mary,  Henry,  and 
Charlotte,  him  surviving  :  that,  to  the  best  of  deponent's  know- 
ledge and  belief  the  testator  saw  his  nephew,  Henry,  but  once, 
immely  in  Ireland,  some  time  in  the  year  1809  or  1810,  but,  in 
which  year,  the  deponent  could  not  then  recollect ;  at  which 
time  the  said  Henry,  the  nephew,  was  not  married  and  had  not 
heexk  married :  that,  at  or  about  the  period  last  before  mentioned 
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and  subsequent  thereto,  the  testator  frequently  told  the  depo- 
nent that  it  was  his  intention  to  bequeath,  by  his  will,  to  his 
nephew  Henry  the  houses  at  Tooting  mentioned  in  the  pleadings, 
because  Henry,  being  a  lawyer,  knew  how  to  manage  such  pro- 
perty better  than  any  of  his  other  relations ;  or  the  testator 
made  use  of  words  to  that  or  the  like  effect :  that  the  testator, 
as  the  deponent  verily  believed,  was  aware  that  his  nephew 
Henry  had  died  leaving  children  surviving  him ;  but  the  num- 
ber, ages,  and  persons  of  such  children  the  deponent 
knew  were  personally  unknown  to  the  testator,  ^who  [^612] 
was  also  aware,  as  the  deponent  believed,  that  his  other 
nephew,  James  Coghlan,  died  without  leaving  any  children  or 
child  him  surviving :  that  she  believed  the  testator  was  aware 
of  the  deaths  of  his  nephews  James  and  Henry  soon  after  they 
respectively  died :  that  the  only  occasions  upon  which  the  depo- 
nent heard  the  testator  express  any  intention  of  naming  his 
nephew  Henry  in  his  will,  happened  in  the  year  1809  or  1810 
as  before  mentioned,  when  the  testator  told  deponent  that  he 
would  bequeath  to  Henry  the  houses  at  Tooting :  that  the  testator 
himself  gave  instructions  to  his  solicitor  to  prepare  his  will, 
which,  the  deponent  believed,  the  solicitor  did  from  a  former 
will  of  the  testator,  which  last-mentioned  will  was  returned  to 
the  testator  at  his  desire  by  the  solicitor,  and  the  same  was 
subsequently  destroyed  by  the  testator :  that  the  ingrossment 
of  the  will  was  sent  to  the  testator  by  his  solicitor,  and  that  the 
testator  kept  the  same  in  his  possession  for  two  or  three  days, 
and  then  wrote  a  note  to  his  solicitor,  stating  he  had  read  the 
will  and  could  not  otherwise  but  approve  of  it,  and  that  he  had 
sent  for  two  friends  to  be  present  at  the  execution  of  it  as  wit- 
nesses thereto,  and  had  appointed  a  certain  hour  the  following 
day  for  the  purpose,  at  which  time  the  testator  duly  executed 
the  same  will :  that  the  testator,  though  weak  in  body,  was  per* 
fectly  sound  in  mind,  and  very  circumstantial  in  the  directions 
he  gave  to  his  solicitor  respecting  his  will  and  his  conversations 
as  to  the  amount  of  his  property ;  and  that  the  testator,  before 
he  executed  his  will,  read  the  same  over  to  the  deponent  and 
asked  her  if  she  approved  of  the  same,  and  stated  that^  if  aim 
Vol.  XIL  38 
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did  not  approve  thereof,  it  was  not  too  late  to  alter  it :  tliat  she 
was'  perfectly  satisfied,  in  her  own  mind,  that  the  name  of  the 
testator's  nephew  James,  was  inserted  in  the  will,  by  mistake 

instead  of  Henry,  although  the  deponent  was  unable  to 
[^518]     ^account  for  such  mistake,  except  that  the  christian 

name  of  the  testator's  brother,  the  fether  of  the  said 
Henry,  who  died  about  40  years  ago,  being  James,  some  oonfii* 
sion  of  names  or  persons  might  have  arisen  in  the  mind  of  the 
testator  at  the  time  of  making  his  will :  that  neither  the  testator 
nor  the  deponent  discovered  that  the  name  of  James  was  insert 
ed  in  such  will  when  the  same  was  executed  by  the  testator,  and 
when  he  previously  read  the  same  to  the  deponent  as  before 
mentioned :  that  the  testator  had  another  nephew  of  the  sur- 
name of  Coghlan,  other  than  the  said  James  and  Henry  (that  is 
to  say)  Edmund  Blennerhasset  Coghlan,  the  son  of  the  late 
Colonel  Edmund  Coghlan,  a  brother  of  the  testator,  who  died 
about  five  years  ago,  in  the  lifetime  of  the  testator,  without  hay- 
ing been  married :  that  she  never  heard  the  testator,  upon  any 
occasion,  express  any  intention  to  bequeath,  by  his  will,  to  his 
nephew  Henry  or  to  his  children,  any  interest  in  the  sum  of 
6,0002.  stock,  which  was,  by  the  testator's  will,  bequeathed  to  or 
in  trust  for  the  child  and  children  of  the  testator's  niece  Gath- 
erine  Anthony,  and  of  the  testator's  nephew  James  Coghlan: 
that  the  testator  was  very  much  displeased  with  the  conduct  of 
his  nephew  James,  who  held  a  commission  in  the  same  regiment, 
but  not  at  the  same  time,  as  the  testator;  and  which  commission 
the  testator  procured  for  him ;  but  his  conduct,  whilst  in  the  regi* 
ment,  so  much  displeased  the  testator  that  he  refused  to  interest 
himself  for  his  said  nephew  when  he  subsequently  got  into  diffi* 
culties :  that  she  believed  the  testator  would  not  have  given  any- 
thing, by  his  will,  to  his  nephew  James,  had  he  been  living  at 
the  time  the  testator  made  his  will ;  but  whether  the  testator 
would  have  made  any  bequest  in  favor  of  a  child  or  children  of 

said  nephew  James,  the  deponent  could  not  say  as  to 
[*614]    her  belief  or  otherwise :  that  she  was  not  aware  *that 

the  testator's  nephew  Henry  displeased  the  testator  by 
his  conduct  in  any  way,  except  by  marrying  a  person  whom  the 
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testator  oonsidered  beneath  him  in  station  of  life ;  that  so  strong 
was  the  impression,  on  the  deponent's  mind,  that  the  testator  had 
named  his  nephew  Henry  as  a  legatee  in  the  will,  that^  soon  after 
the  death  of  the  testator,  she  wrote  and  sent  a  letter  to  the  tes- 
tator^s  niece,  Catherine  Anthony,  apprising  her  of  the  death  of 
her  nncle,  and  requesting  to  be  informed  of  the  exact  ages  and 
names  of  her  children,  and  the  names  and  ages  of  the  children 
of  her  deceased  brother,  whose  christian  name  the  deponent 
stated,  in  her  letter,  she  thought  was  Henry ;  and,  in  such  letter, 
the  deponent  requested  Catherine  Anthony  not  to  delay  giving 
in  the  names  of  the  children,  as  they  must  be  sent  to  the  execu- 
tors :  that,  soon  after  the  death  of  the  testator's  nephew  Henry, 
Captain  Edmonds,  the  paymaster  of  the  regiment  in  which  the 
testator  held  a  commission,  wrote  a  letter,  to  the  testator,  to  iqp- 
prise  him  of  the  death  of  Henry,  and  to  suggest  that  the  testate 
should  do  something,  by  his  will,  for  his,  Henry's,  family ;  which 
suggestion  the  testator  and  the  deponent  oonsidered  Captain  Ed- 
monds was  not  warranted  in  making;  and  the  testator  treated  it  as 
an  act  of  interference,  by  Captain  Edmonds,  in  the  private  aflfaim 
of  the  testator,  not  warranted  by  their  acquaintance;  and  accord- 
ingly he  did  not  answer  the  letter  as  the  deponent  verily  believed. 

Sir  C.  WethereU  and  Mr.  Lovat^  in  support  of  the  exceptions : — 
First :  this  is  not  a  case  in  which  extrinsic  evidence  is  admissible 
to  show  who  was  the  person  intended  by  the  te8tator.(a) 
Where  a  person  is  known  by  a  name  which  he  *does  [*515] 
not  properly  bear,  and  a  legacy  is  left  to  a  person  of 
that  name,  then  evidence  is  receivable  to  show  who  was  the  party 
the  person  intended.  But,  in  the  present  case,  the  object  is  to 
strike  out  the  name  of  one  person  and  to  substitute  the  name  of 
another  person  for  it :  and,  for  that  purpose,  extrinsic  evidence 
is  not  admissible.  Dehnare  v.  Itelbdlo,{b)  Holmes  v.  0u8tancef{c) 
Milkr  V.  Travers.{dj 

(a)  The  ezoeptiou  w«re  groand«d  not  on  tha  buMbntalbiUlgr,  Irat  on  the  iniufl- 
denqy  of  the  evidonoe. 
{f>)  3  Bro.  0. 0. 446. 
(e)  12  Yes.  279. 
(4  8  Bing.  244. 
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Secondly :  supposing  that  tbis  was  a  case  in  which  evidence 
was  admissible,  still  the  evidence  that  was  produced  before  the 
Master  was  not  sufficient  to  support  the  conclusion  to  which  he 
has  come :  for  it  appears,  that  the  testator  had  two  nephews 
named  James :  one  the  son  of  his  brother  Charles,  and  the  other 
the  son  of  his  brother  James,  both  of  whom  were  dead  ac  the 
date  of  the  will ;  but  there  is  no  positive  evidence  to  show  that 
the  testator  knew  that  either  of  them  was  dead  without  issue. 
Therefore  the  description  in  the  will  is  correctly  applicable  to  the 
children  of  either  of  those  two  nephews ;  and  this  is  nothing 
more  than  a  case  in  which  the  legatees  are  well  described,  but  it 
turns  out  that  there  are  no  persons  answering  the  description. 
It  appears  from  the  affidavit  of  the  testator's  widow,  that  the  tes- 
tator never  saw  his  nephew  Henry  more  than  once,  and  that  was 
as  long  ago  as  1809  or  1810 :  and  that  the  expressions  which 
he  used  in  favor  of  Henry,  had  reference  only  to  the  houses  at 
Tooting. 

Mr.  BeAeU  and  Mr.  Chandluss^  in  support  of  the  report : — ^The 
description,  in  this  case,  is  not  a  description  of  a  nephew ; 
[*616]  but  of  the  children  of  a  nephew.  The  *beque8t  is  not 
to  an  individual  by  name,  but  to  persons  answering  a 
particular  description.  There  is,  it  is  true,  no  person  fully  an- 
swering that  description ;  but  there  are  persons  answering  nine- 
tenths  of  it.  If  the  bequest  had  been  to  James,  we  admit  that 
we  could  not  have  contended  that  Henry  was  meant ;  but  the 
gift  is  to  the  children  of  a  late  nephew ;  therefore,  the  testator 
must  have  intended  to  designate  a  nephew  who  was  dead  and 
had  left  children.  The  testator,  however,  had  no  nephew  who 
had  died  leaving  children,  except  his  nephew  Henry.  James 
died  16  years  before  the  will  was  made ;  and,  as  the  testator  in- 
terested himself  about  him,  it  may  be  fairly  concluded,  inde- 
pendently of  the  evidence,  that  he  knew  that  James  had  not 
left  any  issue.  It  is  plain,  then,  that  the  testator  made  a  mistake  in 
the  christian  name  of  the  nephew  whose  children  he  intended  to 
benefit;  for  it  would  be  absurd  to  say  that  he  intended  to  bene- 
fit persons  whom  he  knew  did  not  and  never  could  exist 
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The  dootrine  of  this  court  is  that,  if  a  testator  is  shown  to 
have  known  certain  facts  and  circurostances,  but  expresses  him* 
self  in  a  manner  which  is  at  variance  with  that  knowledge,  you 
have  a  right  to  say  that  those  expressions  must  have  been  used 
by  some  accidental  mistake.  The  evidence  is  abundantly  suffi- 
cient to  show  that  there  has  been  a  mistake  in  the  christian  name 
of  the  father  of  the  claimants.  In  every  other  respect^  they  cor- 
rectly answer  the  description ;  for  they  are  the  children  of  the 
testator's  nephew  Coghlan. 

In  Blunddl  v.  Oladstone^{a)  the  court  decided  on  the  principle 
which  we  are  contending  for,  although  it  was  a  much 
♦stronger  case  against  the  application  of  that  principle,  [*517] 
than  this  case  is:  for,  there,  the  description  applied 
partly  to  one  person  and  partly  to  another ;  and,  consequently, 
there  was  a  competition  between  two  rival  claimants :  but,  berei 
there  is  no  competition;  for  there  is  no  person  in  esae  or  who  can 
come  into  esse  who  can  answer  the  description.  The  description^ 
therefore,  applies  to  nobody  :  it  is,  if  taken  strictly,  the  descrip- 
tion of  an  impossible  person.  And,  that  being  the  case,  the  tes- 
tator either  must  have  made  some  mistake  in  point  of  language 
or  have  labored  under  some  erroneous  impression  when  he  made 
the  bequest  in  question.  Here  the  claimants  are  the  children  of 
a  nephew  of  the  testator,  and  of  a  nephew  who  bore  the  name 
of  Coghlan  and  was  the  only  nephew  of  the  testator  who  bore 
that  name  at  the  date  of  the  will,  or  who  had  left  children ;  and, 
independently  of  the  evidence,  the  testator  must  be  presumed  to 
have  known  those  facts;  for  every  testator  is  presu!ned  to  know 
the  state  of  his  family.  The  Master,  therefore,  was  warranted 
in  coming  to  the  conclusion  at  which  he  has  arrived,  ancl  the  ex- 
ceptions which  have  been  taken  to  his  report  must  be  over-ruled. 

Mr.  WHbraJiam  and  Mr.  Walpole  appeared  for  the  plaintifls, 
the  executors  of  the  testator's  will 

(a)  Ante,  YoL  XI.  p.  467 ;  and  1  PhUL  279. 


'^^^ 
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The  Yics-Ohakckllor  : — ^This  appears  to  me  to  be  a  reason- 
ably plain  case. 

We  should,  first  of  all,  look  at  the  very  words  of  the  will,  and 
see  whether  it  is  not  evident,  on  the  face  of  it,  that  this  testator 
chose  to  make  his  will,  to  a  certain  extent  at  least,  in  the  dark. 

[♦618]  He  gives  a  sum  of  5,000i  stock  to  the  trustees  of  ♦his 
will :  "  in  trust  to  pay  and  apply,  or  assign  and  trans- 
fer the  same  to  or  amongst  all  and  every  the  child  and  children 
of  my  niece  Catherine  Anthony,  and  my  nephew  the  late  James 
Coghlan.'' 

Then  certain  words  follow  which  show,  or  lead  to  the  inference 
at  least,  that,  at  the  time  when  the  testator  made  his  will,  he  was 
ignorant  whether  the  individuals  who  were  made  the  objects  of 
his  bounty  were  really  in  existence  or  not  He  says :  ''  To  be 
divided  between  and  amongst  them,  if  more  than  one,  share  and 
share  alike,  and,  if  there  shall  be  but  one  such  child,  to  such  only 
child."  Those  words  are  evidence  of  an  intention  to  decide  in 
defiance  of  knowledge. 

Now,  there  are  two  circumstances  which  throw  the  matter 
into  doubt;  one  is  that  the  father  of  the  children  who  claim, 
was  named  Henry,  and  the  other  that  James,  who  was  the  son 
of  Charles,  died  without  issue.  Why  then  might  not  the  testa- 
tor as  much  have  forgotten  the  one  fact  as  the  other  ?  How  am 
I  to  know  that  he  forgot  one  more  than  the  other  ?  If  he  forgot 
both,  it  was  as  reasonable  for  him,  prima  faae^  to  devise  in  favor 
of  the  unknown  children  of  James,  the  son  of  Charles,  as  in  favor 
of  the  unknown  children  of  Henry.  There  is  nothing  whatever, 
on  the  face  of  the  will,  which  at  all  tends  to  show  that  the  testa- 
tor forgot  one  of  the  facts  more  than  the  other :  and  the  presump- 
tion rather  is  that  he  would  be  aware  of  the  fact  that  the  father 
of  the  children  who  claim,  was  named  Henry,  than  that  he  would 
be  aware  of  the  fact  that  the  son  of  Charles,  who  died  16  years 
before  the  will  was  made,  had  died  without  children.  There  is 
nothing  whatever  in  the  will  irom  which  I  can  collect  that  the 
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testator  knew  one  &ct  more  than  the  other.    He  might  have  for- 
gotten both. 

*Then,  with  respect  to  the  evidence  which  has  been  [*519] 
given :  it  is  of  the  loosest  and  most  unsatisfactory  na- 
ture. I  do  not,  however,  mean  to  impeach  the  veracity  of 
Mrs.  Coghlan.  On  the  contrary,  it  appears  to  me  that  the  very 
diffuse  way  in  which  she  has  spoken,  shows  that  she  meant  to 
empty,  as  it  were,  all  her  mind  on  the  subject  into  the  affidavit. 
But  she  has  stated  things  which  appear  to  me  to  be  very  extra- 
ordinary: for  she  says  that  the  testator  read  over  the  will  to 
her ;  asked  her  the  particular  question  whether  she  approved  of 
it  or  not,  and  said  that,  if  she  did  not,  it  was  not  too  late  to  alter 
it.  She  does  not  state  what  answer  she  gave,  but  it  is  quite  plain 
that  she  did  approve  of  it  Now,  if,  by  the  statement  which  she 
makes,  namely,  that  the  testator  read  the  will  over  to  her,  she 
wishes  to  have  us  understand  that  she  was  aware  of  every  por- 
tion of  the  will,  or,  at  any  rate,  of  that  particular  portion  of  it 
which  is  now  under  consideration,  it  is  most  extraordinary  that, 
with  the  knowledge  which  she  says  she  had,  in  her  own  mind, 
that  Henry  was  meant^  she  should  never  have  si/ggested  it.  That 
seems  to  me  to  be  most  extraordinary. 

I  must  say  that  it  appears  to  me  to  be  much  more  likely  that 
the  testator  knew,  at  the  time  when  he  made  his  will,  (more  es- 
pecially in  a  case  where  I  find  a  bequest  made  to  individuals  in 
so  general  a  way  as  to  show  that  the  testator  was  not  aware 
whether  they  were  in  esse  or  not,)  that  Henry  was  the  name  of 
the  father  of  the  children  who  claim,  than  that  he  knew  of  the 
fact  (in  the  sense  of  having  it  present  to  his  mind,)  that  James 
had  died  without  children,  that  is,  that  James  who  died  16  years 
before  the  will  was  made. 

Upon  the  whole,  my  opinion  is  that  there  is  nothmg  whatever 
which  enables  me  to  say  there  is  any  more  mistake  in 
*this  case,  than  there  is  a  mistake  when  a  person  gives    [^620] 
to  the  children  of  A.,  and  it  turns  out  that  A.  has  no 
children. 
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When  the  judgment  was  concluded,  a  discussion  arose  betweM 
Sir  G  Wetherdl  and  Mr.  Beihdl^  as  to  whether  the  court  ought  to 
allow  the  exceptions  simply,  or  to  refer  it  back  to  the  Master  to 
review  his  report.     Upon  which. 

The  Vice-Chancellob  said : — It  has  been  the  habit  of  the 
court,  where  a  report  has  been  made  upon  certain  evidence,  to 
consider  that  the  parties  might  have  been  able  to  bring  forward 
more  evidence  than  that  which  has  satisfied  the  Master,  but  ab- 
stained from  doing  so  because  thoy  found  that  the  Master  was 
satisfied  with  that  which  they  did  bring  forward.  Unless,  there- 
fore, it  can  be  made  out  to  me  that  there  cannot  be  any  further 
evidence  adduced,  I  rather  think  that  I  should  best  comply  with 
the  rule  of  the  court,  if  I  were  to  send  it  back  to  the  Master  to 
review  his  report. 

In  a  case  where  the  court  refers  it  to  ihe  Master  to  inquire 
whether  there  is  a  good  title  to  an  estate,  a  discussion  frequently 
arises,  before  the  Master,  as  to  some  particular  fact;  and  the 
parties,  in  support  of  the  title,  bring  forward  some  evidence  which 
satisfies  the  Master;  and  the  Master  then  reports  that  the  title  is 
a  good  one.  The  question  is  then  brought  before  the  court,  up- 
on exceptions  to  the  Master's  report :  and,  if  the  Court  is  of 
opinion  that  the  Master  ought  not  to  have  reported  in  iavor  of 
the  title,  or,  in  other  words,  that  the  evidence  was  not 
[*521]  sufficient,  what  injustice  would  it  *be  to  prevent  those 
who,  but  for  the  intimation  of  the  Master's  opinion  in 
their  favor,  might  have  brought  forward  further  evidence,  from 
bringing  forward  that  evidence.  The  order,  therefore,  which  I 
shall  make  in  this  case,  is,  let  the  exceptions  be  allowed,  (that  is, 
with  reference  to  the  evidence  that  was  laid  before  the  Master,) 
and  refer  it  back  to  the  Master  to  review  his  report. 
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Queeo's  College  v.  Suttoo. 


The  Fboyost  and  Scholars  of  Qusdn's  College,  Oxford 

V.  Sutton. 

Legacy. — Specific  Legacy, — Mistake. 

1842:  18th  March. 

A.  legacy  was  given  to  the  ProTOftt  and  FkJknM  of  Qaeen's  College.  The  proper 
name  of  the  corporation  vras  ''  Tlie  Provost  and  Scholars.^  Held  that  the  Pro- 
vost and  Scholars  were  entitled. 

Testator  bequeathed,  amongst  other  stoclc-legades^  30,0002  oonsc^  to  the  Provost 
and  Fellows  of  Queen*s  College,  to  be  by  them  expended,  within  three  years 
after  his  death,  in  the  purchase  of  such  books  for  the  use  of,  and  to  be  added  to 
the  library  of  the  college,  as  the  Provost  and  Fellows  for  the  time  being,  shonldi 
in  their  discretion,  think  fit;  and,  m  a  subsequent  paragraph,  he  directed  that  i( 
at  his  decease,  he  should  not  have  a  sufficiency  of  stock  standing  in  his  name  to 
answer  the  several  stock-legacies  aforesaid,  his  executor  should  purchase  and 
make  up  the  deficiency  out  of  his  residuary  estate.  The  stock  standing  in  the 
testator's  name  at  his  death,  was  sufficient  to  answer  the  bequest  to  the  coUcga 
Held  that  that  bequest  waA  specific. 

The  Rev.  Robert  Mason,  D.  D.,  a  member  of  Queen's  College, 
Oxford,  by  his  will  dated  the  25th  of  September,  183S,  bequeath- 
ed, to  the  Provost  and  Fellows  of  Queen's  College,  in  the  Uni- 
versity of  Oxford,  the  sum  of  30,0001  three  per  cent,  consolidated 
bank  annuities,  to  be  by  them  expended,  within  the  space  of 
three  years  next  ensuing  the  date  of  his  decease,  in  and  for  the 
purchase  of  books,  for  the  use  of  and  to  be  added  to  the  library 
of  the  said  college,  as  they,  the  said  Provost  and  Fellows  of  the 
said  college  for  the  time  being,  should,  in  their  discre- 
tion, think  fit.  The  testator  *then  gave  several  other  [*522] 
stock-legacies:  and,  towards  the  conclusion  of  his  will, 
directed  as  follows :  "  And  I  will  and  direct  that  if,  at  the  time 
of  my  decease,  I  shall  not  haye  a  sufficiency  of  bank  annuities 
standing  in  my  name  to  answer  the  several  stock-I^acies  afore- 
said, my  executor  hereinafter  named  shall  purchase  and  make  up 
such  deficiency  by  and  out  of  the  residue  of  my  real  and  personal 
estate."  He  then  gave  all  the  residue  of  his  real  and  personal 
estates  to  the  defendant,  and  appointed  him  sole  executor  of  his 
will. 
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The  testator  died  on  the  7th  of  January,  1S41. 

His  personal  estate  was  more  than  sufficient  to  pay  the  lega- 
cies bequeathed  by  his  will ;  and  he  had  stock  in  the  three  per 
cent,  consols  sufficient  to  answer  the  bequest  to  the  college 

The  bill,  which  was  filed  by  the  Provost  and  Scholars  of 
Queen's  College,  (which  was  the  proper  corporate  name  of  the 
college,)  prayed  that  the  defendant  might  be  decreed  to  transfer 
ttie  80,00021  consols  to  the  plaintifis. 

The  defendant,  in  his  answer,  stated  that,  upon  his  being  ap- 
plied to,  by  the  plaintiffs,  to  transfer  the  stock  to  them  instead 
of  the  Provost  and  Fellows  of  the  college,  he  took  the  opinion 
of  counsel  as  to  the  propriety  of  making  such  transfer;  when  he 
was  advised  that^  though  the  Provost  and  Fellows  were,  by  the 
terms  of  the  bequest,  trustees  only  of  the  legacy,  yet  that,  if  they 
were  trustees  thereof  by  the  tenor  of  the  will,  he  could  not  pro- 
perly make  a  transfer  thereof  to  the  Provost  and  Scholars,  and 
that  he  would  incur  responsibility  and  risk  by  so  doing ;  and  he 
submitted  that  the  legacy  was  not  specific 

[*628]  ^Previously  to  the  hearing  of  the  cause,  the  following 
admissions  were  agreed  to  by  the  parties :  First,  that 
the  name  by  which  the  college  was  incorporated,  was  "  The 
Provost  and  Scholars  of  Queen's  College  in  the  University  of 
Oxford:"  Secondly,  that  all  corporate  acts  by  the  plaintiffs, 
were  determined  upon  and  performed  by  the  Provost  and 
Fdhios  of  the  college :  Thirdly,  that,  in  common  parlance  and 
popular  language,  the  name  of  the  Provost  and  Fellows  was 
used  instead  of  the  plaintiffs'  name  of  incorporation :  Fourthly, 
that  the  library  of  the  college  was  held  by  the  plaintiff  in  their 
coirporate  capacity,  for  the  use  of  the  college:  And,  fifthly, 
that  the  library  was  principally  composed  of  books  given  by 
many  different  benefactors,  at  different  times,  for  the  benefit  of 
the  college. 

On  the  cause  coming  on  to  be  heard. 
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Mr.  Walker  and  Mr.  Simpson^  for  the  defendant^  objected  that 
the  ProYOst  and  Fellows  of  the  oollege^  ought  to  have  been 
made  parties  to  the  bill  in  their  individual  capacities ;  as  there 
was  ground  for  contending  that  they  were  intended  to  be  trus- 
tees of  the  legacy  for  the  body  corporate.  AUomey-general  v» 
SibthorpJ^a)  AUomey-general  v.  TancrecL(b) 

The  Vicb-Chanobllor  : — As,  in  common  parlance,  the 
name  of  the  Provost  and  Fellows  is  used  instead  of  the  proper 
corporate  name  of  the  college,  and  as  the  library  is  held  by  the 
body  corporate,  I  think  that  that  body  was  intended  to  take. 
For  the  legacy  is  to  be  expended  in  the  purchase  of 
*books  to  be  added  to  the  library  of  the  college ;  and  [*524] 
DO  persons  could  add  booka  to  the  library,  unless  they 
were  the  owners  of  the  library.  The  objection,  therefore,  must 
be  over-ruled. 

Mr.  0.  Eichards  and  Mr.  W.  R  WiUtaTns,  for  the  plaintiffs, 
contended  that  the  legacy  was  specific ;  first,  because  the  testa- 
tor had  directed  it  to  be  laid  out  within  a  certain  specified  time  : 
and,  secondly,  because  he  had  directed  that  if,  at  the  time  of  his 
decease,  he  should  not  have  a  sufficiency  of  bank  annuities 
standing  in  his  name  to  answer  the  stock  legacies  given  by  his 
will,  his  executor  should  purchase  and  make  up  the  deficiency 
out  of  the  residue  of  his  real  and  personal  estate.  They  said 
that  the  effect  of  that  direction  was  to  incorporate  the  words : 
"  Standing  in  my  name,"  with  every  bequest  of  stock  contained 
in  the  will.  They  relied,  principally,  on  Fontaine  v.  7yfer,(c) 
where  a  bequest,  in  the  following  terms,  was  held  to  be  specific : 
"  If  I  shall  not  have  so  much  as  10,0002.  capital  stock  in  the 
three  per  cent,  reduced  or  consolidated  bank  annuities,  or  one 
or  both  of  them,  I  will  that  my  executors,  hereinafter  named,, 
shall  make  up  the  capital  sum  of  10,00021  in  the  reduced  or  con* 
solidated  bank  annuities,  or  one  or  both  of  them,  and  shall  hold 

(a)  S  RU88.  k  MjL  107. 

(t)  Ibid.  Ill,  note;  and  1  Eden,  10;  and  Amb.  851. 

(c)  9  Price^  94. 
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the  same  upon  trust  for  a)l  and  every  children  of  mj  late  niece 
Frances,  who  shall  be  living  at  my  decease,  equally  to  be  divided 
between  them."  They  cited  also  Bethune  v.  Ehnnedy^(a)  where 
the  Master  of  the  Bolls  said :  "  The  true  test  by  which  to  try 
whether  a  bequest  is  or  is  not  specific,  is  to  inquire  what  would 
be  the  result  if  there  had  been  pecuniary  legacies  with  a  defi* 

cient  fund,  or  a  necessity  for  a  sale  for  payment  of  debts 
[*626]    — to  ^inquire  whether  or  not,  in  such  a  case,  the  bequest 

would  have  been  protected  in  a  competition  with  ihe 
ckinis  of  pecuniary  legatees.  A  party  claiming  under  a  gift  of 
all  the  property  that  a  testator  possessed  of  a  specified  kind, 
would  not,  I  apprehend,  be  bound  to  contribute ;  and  there  is 
nothing  in  the  particular  expressions  employed  in  the  will  un- 
der  consideration,  to  make  a  difference  in  that  respect  Upon 
the  terms  used  in  this  will,  therefore,  which,  it  may  be  observed, 
are  plainly  distinguishable  from  those  which  occurred  in  Alcock 
V.  Sloper,  I  am  of  opinion  that  this  is  a  specific  bequest  of  a  sum 
invested  in  the  long  annuities,  and  to  be  enjoyed  by  the  tenant 
for  life  in  the  state  in  which  the  testatrix  left  it." 

Mr.  Walker  and  Mr.  Simpson  for  the  defendant,  said  that,  if 
the  testator  had  no  stock  standing  in  his  name  at  his  death,  the 
plaintiffs  would  have  contended  thatt  he  legacy  was  not  specific, 
but  general:  that  the  direction  that  the  legacy  should  be  ex* 
pended  within  a  specified  time,  did  not  make  it  specific :  Web* 
ster  V.  Hah^ip)  where  a  bequest  of  4,000i  in  the  three  per 
cent,  stock,  to  be  paid  as  soon  as  possible,  was  not  held  to  be 
specific :  that,  in  Fontaine  v.  Tykr^  the  words  in  which  the  leg- 
acy was  given,  invested  it,  in  the  first  instance,  with  the  charac- 
ter of  a  specified  legacy  ;  and  it  was  on  those  words  that  the 
Lord  Chief  Baron  held  it  to  be  specific :  but,  in  the  present  case^ 
the  legacy  was  given  generally ;  and  all  that  the  testator  intend- 
ed by  the  direction  which  had  been  so  much  relied  on  for  the 
plaintifia,  was  to  provide  a  fund  for  payment  of  that  and  his 
other  stock-legacies ;  and  that  the  providing  of  a  fund 
[*526]     for  payment  of  a  legacy,  did  not  make  it  specific,  *but 

(a)  1  MyL  k  Gr.  114;  see  IIT.  (»)  8  Vea  410. 
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was  merely  directory.     Mann  v.  (hplandj{a)  Roberts  v.  Pocock,{b) 
Smith  V.  FitsgerabL{c) 

The  Vioe-Chanoellor  : — ^I  am  clearly  of  opinion  that  the 
legacy  under  consideration  is  specific. 

The  testator  gives,  to  the  Provost  and  Fellows  of  Queen's  Col- 
lege in  the  University  of  Oxford,  the  sum  of  80,000t  three  per 
cent,  consolidated  bank  annuities,  to  be  by  them  expended, 
within  the  space  of  three  years  next  ensuing  the  date  of  his  de- 
cease, in  and  for  the  purchase  of  such  books  for  the  use  of  and 
to  he  added  to  the  library  of  the  said  College,  as  they,  the  said 
Provost  and  Fellows  of  the  said  College  for  tlie  time  being,  sball, 
in  their  discretion,  think  fit.  It  is  plain,  therefore,  that  the  tes- 
tator intended  that  the  Provost  and  Fellows  for  the  time  being 
should  exercise  their  discretion :  and,  consequently,  they  might 
say :  "We  are  entitled  to  have  the  legacy  as  on  the  day  of  the 
testator's  death ; -'  for  they  could  not  exercise  their  discretion  as 
to  the  books  in  which  the  fund  was  to  be  laid  out,  without  hav- 
ing a  fund  to  lay  out 

Moreover,  there  is  no  substantial  difference  between  this  case 
and  the  case  of  Fontaine  v.  Tyler,  There  the  testator  directed 
that,  if  he  should  not  have  so  much  as  10,0002.  capital  stock  in 
the  three  per  cent,  reduced  or  consolidated  bank  annuities,  or 
one  or  both  of  them,  his  executors  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  should  make  up 
the  capital  sum  of  10,0002L  in  the  reduced  or  consolidated 
*bank  annuities,  or  one  or  both  of  them ;  and  should  hold  [*5271 
the  same  upon  trust  for  all  and  every  children  of  his 
late  niece  Frances,  late  wife  of  James  Fontaine,  who  should  be 
living  at  his  decease,  equally  to  be  divided  between  them.  In 
the  present  case,  the  testator  has  directed  that  if,  at  the  time  of 
his  decease,  he  should  not  have  a  sufficiency  of  bank  annuities 

(a)  2  Madd.  223.  (e)  3  Yes.  &  Beam,  2. 

(h)  4  Yea  150. 
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standing  in  his  name  to  answer  the  several  stock-legaoies  which 
be  bad  before  given,  his  execator  should  purchase  and  make  up 
the  deficiency  out  of  the  residue  of  his  real  and  personal  estate. 
So  that  he  has  taken  in  view  and  provided  for  the  same  circum- 
stance as  the  testator  in  Fhntaine  v.  Ih/ler,  took  in  view  aud  pro* 
vided  for ;  and  that  provision  was  the  ground  relied  on,  by  the 
Lord  Chief  Baron,  for  holding  the  bequest  in  that  case  to  be 
specific. 

The  only  difference  between  that  case  and  the  present,  is  that^ 
in  the  one,  the  direction  to  purchase  the  additional  stock  precedes 
the  gift,  and,  in  the  other,  it  follows  the  gift.  It  is,  however,  of 
Yery  little,  if  any,  importance  in  what  situation  the  words  in  a 
will  stand:  they  must  have  their  due  effect  given  to  them,  in 
whatever  part  of  the  instrument  they  occur.  If,  in  this  will,  the 
direction  to  purchase  additional  stock  had  stood  before  the  gift  of 
the  legacy,  then  this  case  would  have  been  the  same  in  form  {bb, 
in  my  opinion,  it  is  in  substance)  as  the  case  of  Fontaine  y.  lyier. 

On  both  grounds,  therefore,  I  think  that  the  plaintiflb  are  enti* 
tied  to  the  80,0002L  stock,  and  also  to  the  dividends  which  have 
accrued  on  that  sum  since  the  testator's  death. 
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Forbes  v.  Peacock. 


♦Forbes  v.  Peacock,[1]  [*528] 

Vendor  and  purchaser. — Charge  of  dAls.— ^Receipt  for  purchase- 
money. — Notice. — Title. 

1842 :  16th  March  and  30th  May.    1843 :  11th  July. 

Where  a  test&tor  has  charged  his  real  estate  with  his  debta^  and  the  executor  pro- 
ceeds to  sell  the  estate,  the  purchaser  has  a  right  to  ask  him  whether  all  the 
debts  are  paid  or  not,  and,  if  he  declines  to  answer,  the  purchaser  will  be  consid- 
ered to  have  had  notice  that  all  the  debts  have  been  paid,  and  will  be  answer- 
able for  the  application  of  his  purchase-monej. 

The  question  whether  an  executor  or  trustee  who  sells  an  estate^  can  give  a  good 
receipt  for  the  purchase-money,  is  not  a  question  of  conveyance,  but  of  title. 

The  decisions  in  Bentham  v.  TTilto^tre,  4  Madd.  44 ;  and  I\ige  v.  Adam^  4  BeavaQ, 
269,  disapproved  o£ 


Chsis. — Practice. — Case  sent  to  law. 
A  defendant,  a  purchaser,  demurred  to  a  bill  for  specific  performance,  and  his  de* 
murrer  was  overruled.  He  then  asked  for  a  case  to  be  sent  to  a  court  of  law, 
which  was  granted ;  and  the  opinion  of  the  judges  was  against  him.  Ultimately, 
however,  the  bill  was  dismissed  with  costs.  Held  that  the  defendant  was  enti- 
tled to  his  costs  at  law,  as  well  as  in  equity. 

Ths  demurrer  put  in  in  this  cause  baying  been  overruled,  (see 
ante.  Vol.  XI.  page  152,)  an  order  was  made,  on  the  16th  of  De- 
cember, 1840,  by  which  it  was  referred  to  the  Master  to  inquire 
and  state  whether  a  good  title  could  be  made  to  the  estate  in  ques- 
tion  in  the  cause ;  and,  in  case  the  Master  should  find  that  a  good 
title  could  be  made,  then  he  was  to  inquire  and  state  when  such 
title  was  first  shown,  and  whether  the  defendant  or  his  solicitor 
ever  and  when  made  any  and  what  objection  to  such  title,  or  any 
and  what  requisition  relating  thereto :  and,  for  the  purposes  afore- 
isaid,  the  parties  were  to  produce  before  the  Master,  upon  oath, 
all  deeds  and  writings  in  their  custody  or  power  relating  thereto, 
and  to  be  examined  on  interrogatories  as  the  Master  should 
direct:   and  the  court  reserved  the  consideration  of  further 

[1]  Reversed  on  appeal,  1  Philips^  T17.  The  Lord  Chancellor  held  that  the  rale 
which  relieves  a  purchaser  Gnom  seeing  to  the  application  of  the  purchase-money, 
when  the  estate  is  subject  to  a  primary  general  charge,  has  reference  to  the  time  of 
the  testator's  death,  and  does  not  cease  to  be  applicable,  though  the  debts  be  sub- 
jeqoently  paid.    See  note  1,  page  123,  of  1  Philips,  and  cases  there  dted. 
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[*529]     directions  and  of  the  costs  of  the  *suit  until  after  the 
Master  shoald  have  made  his  report 

The  following  objections  to  the  title  to  the  estate  were  carried 
into  the  Master's  oi&ce  on  the  defendant's  behalf: 

First:  because  all  the  debts,  funeral  and  testamentary  expenses, 
and  the  pecuniary  legacies  given  by  the  will  of  John  Fisher 
Throckmorton,  the  testator  in  the  cause,  were  fully  paid  shortly 
after  his  death,  and  no  such  debt  or  legacy  was  unpaid  at  the  date 
of  the  agreement  of  the  28th  of  May,  1840,  and  that  there  was 
a  very  large  surplus  of  the  testator's  personal  estate  after  pay- 
ment of  his  debts  and  legacies ;  and  that  such  surplus  was,  shortly 
afl«r  his  death,  invested,  by  Elizabeth  Throckmorton  and  the 
plaintiff,  in  the  purchase  of  stock  in  the  funds,  and  upon  other 
securities ;  and  that  Elizabeth  Throckmorton  received  the  divi- 
dends and  interest  thereof  down  to  the  time  of  her  death  ;  and 
that  the  funds  so  purchased  were  then  standing  in  the  names  of 
the  said  Elizabeth  Throckmorton  and  the  plaintiff,  or  wpre  other- 
wise in  the  power  of  the  plaintiff,  as  the  surviving  executor  of 
the  testator's  wil! ;  and  that  the  other  securities  were  then  vested 
in  the  plaintiff  or  were  then  in  his  power  as  such  surviving  exe- 
cutor ;  and  that,  therefore,  the  plaintiff  had  not  any  interest  in 
the  estate  in  question,  or  any  power  to  sell  the  same,  or  to  make 
a  valid  conveyance  thereof  to  the  defendant. 

Secondly;  that  the  plaintiff  had  not  shown,  and  that,  m  fact, 
it  was  not  known  who  was  the  heir-at-law  of  the  testator,  or,  if 
known,  such  heir-at-law  refused  to  join  in  the  conveyance  of  the 
estate  to  the  defendant. 

[*580]  *Thirdly:  that  the  plaintiff  had  not  shown,  and  that 
it  was  not  known  who  were  or  was  the  parties  or  party 
entitled,  under  the  will,  to  receive  the  purchase-money  for  the 
estate;  or,  if  known,  such  parties  or  party  refused  to  join  in  the 
conveyance  of  the  estate  to  the  defendant,  or  to  sign  a  receipt 
for  such  purcbase^money. 


CASES  IN  CHANCERY.  449 

Forbes  v.  Peacock. 

On  the  18th  of  March,  1841,  the  following  interrogatories  for 
the  examination  of  the  plaintiff  in  support  of  the  defendant's  ob- 
jections, were  left  with  the  Master: 

First :  Have  not  all  the  debts  and  funeral  and  testamentary 
expenses  of  John  Fisher  Throckmorton,  the  testator  in  the  plead- 
ings  named,  and  all  the  legacies  given  by  his  will,  been  fully  paid 
or  satisfied  ?  Were  not  the  same  fully  paid  or  satisfied  shortly 
afler  the  testator's  death,  or  when  else?  Were  or  was  any  and 
what  debt  or  debts  of  the  said  testator  owing  or  unpaid  at  the 
date  of  the  agreement  of  the  28th  day  of  May,  1840,  in  the  plead- 
ings mentioned:  if  yea,  to  whom  and  for  what,  and  were  or  was 
the  same  owing  on  any  and  what  security  or  securities,  and  what 
is  the  date  of  every  such  security,  and  between  and  by  whom 
made,  and  what  are  the  short  and  material  contents  thereof,  and 
where  and  in  whose  possession  or  power  is  the  same  now  ?  or 
was  any  and  what  legacies  or  legacy  given  by  the  said  will  owing 
or  unpaid  at  the  date  of  the  said  agreement,  and  to  whom,  and 
by  what  right  or  title  ?  Is  it  not  the  fact  that  no  debt  of  the  said 
testator,  nor  any  legacy  given  by  his  will,  is  now  owing  or  un- 
paid ?  Was  there  not  a  very  large  or  some  surplus  of  the  per- 
sonal estate  of  the  said  testator  afler  payment  of  his  debts  and 
legacies?  Was  not  such  surplus,  or  some  part  or  parts 
thereof,  shortly  after  the  death  of  the  said  *testator,  or  [*581] 
at  some  other  time  or  times,  invested  by  Elizabeth 
Throckmorton  in  the  pleadings  named,  or  the  said  complainant, 
or  one  of  them,  as  the  executors  or  executor  or  trustees  or  trus* 
tee  of  the  said  testator's  will,  or  by  their  or  one  and  which  of 
their  order,  in  the  purchase  of  some  shares  or  share  of  the  pub- 
lic stocks  or  funds  of  this  country,  or  upon  some  other  securities 
or  security  ?  Did  not  the  said  Elizabeth  Throckmorton,  or  some 
other  person  by  her  order  or  for  her  use,  receive,  for  her  own  use, 
the  dividends  or  interest,  or  some  part  or  parts  of  the  dividends 
or  interest  of  such  stocks,  funds  and  securities  or  security,  or  of 
some  and  which  of  them,  or  some  part  or  parts  thereof  respect- 
ively, or  of  some  other  and  what  part  or  parts  of  the  personal 
estate  of  the  said  testator,  or  some  payment  or  payments,  aod 
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from  whom,  on  account  of  such  dividends  or  interest,  down  to 
the  time  of  her  death,  or  down  to  some  other  and  what  time,  or 
at  some  time  or  times  prior  to  her  death  ?  Are  or  is  not  some 
shares  or  share  of  the  public  stocks  or  funds  of  this  country,  now 
standing,  or  were  or  was  not  the  same,  lately  or  at  some  and  what 
time  or  times  and  when  last,  standing  in  the  names  or  name  of 
the  said  Elizabeth  Throckmorton  and  the  said  complainant,  or 
one  and  which  of  them,  or  in  the  name  of  the  said  testator,  in 
the  books  of  the  governor  and  company  of  the  Bank  of  England: 
and  are  or  is  not  the  same  or  some  of  them,  or  some  part  or  parts 
thereof,  in  some  manner  and  how  in  the  power  of  the  said  com- 
plainant, as  the  surviving  executor  or  trustee  of  the  testator's 
will :  and  are  or  is  not,  or  were  or  was  not,  lately  or  at  some  time 
or  times  and  when  last,  somd  other  security  or  securities  for  mo- 
ney vested  in  the  said  complainant^  or  in  some  manner  and  how 
in  his  power  as  such  surviving  executor :  and  do  or  does  not  or 

did  not  the  several  stocks,  funds  and  securities  or  secu- 
[*532]    rity  ^inquired  after  by  this  interrogatory,  or  some  and 

which  of  them,  or  some  and  what  part  or  parts  thereolj 
form  the  clear  surplus,  or  some  part  of  the  clear  surplus  of  the 
said  testator's  personal  estate? 

2d.  Who  are  or  is  the  heirs  or  heir-at-law  of  the  testator  in 
the  pleadings  named ;  and  where  do  or  does  such  heirs  or  heir 
reside  7  Is  it  not  the  fact  that  it  is  not  known  who  are  or  is  such 
heirs  or  heir,  or,  if  known,  is  it  not  the  fact  that  such  heirs  or  heir 
refuse  or  refuses  to  join  in  the  conveyance  of  the  estate  in  the 
pleadings  mentioned  to  the  defendant  ?  Have  or  has  such  heirs 
or  heir  consented  to  join  in  such  conveyance,  and  how  does  it 
appear  that  such  consent  has  been  given  ? 

3d.  Who  are  or  is  the  parties  or  party  entitled,  under  the  said 
testator's  will,  to  receive  the  purchase-money  for  the  said  estate ; 
and  where  do  or  does  such  parties  or  party  reside  ?  Is  it  not  the 
fact  that  it  is  not  known,  who  are  or  is  such  parties  or  party,  or, 
if  known,  is  it  not  the  fact  that  such  parties  or  party  refuse  or  re- 
ftises  to  join  in  the  conveyance  of  the  said  estate  to  the  said  de- 
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%Ddant,  or  to  sign  a  receipt  for  such  purchase-moDey  ?  Have 
or  has  such  parties  or  party  consented  to  join  in  such  conveyance, 
and  to  sign  such  receipt ;  and  how  does  it  appear  that  such  con- 
sent has  been  given  ? 

The  Master  disallowed  the  interrogatories  on  the  ground  that 
the  defendant  had  no  right  to  examine  the  plaintiff  as  to  the 
matters  inquired  after. 

On  the  4th  of  May,  1841,  the  Master  made  his  report  in  pur- 
suance of  the  order  before  mentioned,  and  thereby  found  that, 
on  the  29th  of  May,  1840,  an  abstract  of  the  title  to  the 
^estate  in  question  in  the  cause,  was  delivered  to  the  de*  [^583] 
fendant,  and  that  it  had  been  laid  before  him,  the  Mas- 
ter, on  the  part  of  the  defendant,  together  with  certain  objections 
made,  by  the  defendant,  to  the  title  as  shown  by  the  abstract : 
that,  on  the  part  of  the  plaintiff,  there  had  been  laid  befere  him 
two  statements  containing  answers  to  such  objections,  the  one  of 
such  statements  brought  into  his  office  on  the  25th  of  February, 
1841,  and  the  other,  on  the  3d  of  April  following :  that  he  had 
investigated  the  title  appearing  on  the  abstract,  and  was  of  opin- 
ion  that  a  good  title  was  thereby  shown  to  the  estate  and  pre- 
mises ;  and,  such  title  appsaring  on  the  face  of  the  abstract  when 
the  same  was  delivered,  he  found  that  a  good  title  was  shown 
on  the  day  on  which  the  abstract  was  delivered ;  and,  in  pursu- 
ance of  that  part  of  the  order  which  directed  him  to  inquire 
whether  the  defendant,  or  his  solicitor,  ever  and  when  made  any 
and  what  objections  to  such  title,  or  any  and  what  requisition 
relating  thereto,  the  Master  found  that,  on  the  6th  of  June,  1840, 
the  defendant  applied  to  the  plaintiff's  solicitor,  for  a  copy  of  the 
second  of  the  schedules  to  a  certain  deed  of  conveyance,  dated 
the  11th  of  May,  1818,  mentioned  in  the  abstract,  and  stated 
that  he  wished  to  know  who  was  the  heir-at*law  of  one  John 
Fisher  Throckmorton  in  the  abstract  named,  and  whether  Bobert 
Cooper,  the  executor  of  the  said  J.  F.  Throckmorton,  was  dead, 
and  if  the  parties  entitled  to  the  testator's  residuary  estate  were 
all  of  age ;  and  the  Master  further  found  that,  on  or  about  the 
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24th  of  Jane,  1840,  the  defendant  delivered,  to  the  plaintiff's 
solicitor,  a  copy  of  the  opinion  of  Richard  Holmes  Coote,  Esq., 
barrister-at-Iaw,  dated  the  28d  of  June,  1840,  upon  the  title  to  the 
estate  and  premises;  and  that,  on  or  about  the  8th  of  October, 
1840,  the  defendant's  solicitor  wrote  a  letter,  to  the  plain- 
[^534]  tiff's  solicitor,  requesting  to  be  informed  *of  the  resi- 
dences of  the  witnesses  to  J.  F.  Throckmorton's  will, 
and  to  inquire  whether  there  were  any  debts^  due  from  the  es- 
tate, which  remained  unsatisfied,  and,  if  not,  whether  the  cestuis 
que  trust  had  sent  over  any  authority  to  sell,  or  had  signified  their 
approval  of  the  steps  that  had  been  taken. 

The  defendant  took  the  following  exceptions,  which  were  in- 
tituled as  exceptions  to  the  Master's  report: 

First,  for  that  the  defendant  carried  in  before  the  Master,  un- 
der the  before-mentioned  order,  interrogatories,  founded  upon 
tho  defendant's  state  of  facts  and  objections  in  the  report  men- 
tioned, for  the  examination  of  the  plaintiff:  which  interrogatories 
the  Master  thought  fit  to  disallow :  whereas  the  Master  ought  to 
have  allowed  those  interrogatories,  and  ought  not  to  have  made 
his  report  stating  that  a  good  title  was  shown  to  the  estate  in  the 
pleadings  mentioned,  until  the  plaintiff  had  put  in  his  examina- 
tion to  the  interrogatories. 

Secondly,  that-  the  Master  ought  to  have  stated  that  a  good 
title  was  not  shown  to  the  estate,  for  the  reasons  (amongst  others) 
stated  in  the  first^  second  and  third  objections  to  the  title  carried 
in  on  the  part  of  the  defi^dant,  and  referred  to  in  the  report 

The  ezoeptions  now  came  on  to  be  aigued, 

Mr.  BetheU  and  Mr.  Bird,  in  support  of  the  first  ezcepdoui  said 
that  the  Master  had  received  the  de&ndant^s  state  of  &/Gta  and 
objections  to  the  title,  in  which  it  was  stated  that  all  the  testa- 
tor's debts  had  been  paid,  but  had  refused  to  allow  that  statement 
to  be  verified :   that  the  defendant  had  a  right  to  have  a  case 
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made  for  the  opinion  of  a  court  of  law  upon  the  title ; 
*that,  ill  framing  the  case  it  would  be  necessary  to  state  [*535] 
under  which  of  the  two  implied  powers  of  sale  the 
plaintiff  was  acting ;  that,  if  the  estate  was  sold  for  the  purpose 
of  paying  the  testator's  debts,  the  plaintiff  alone  could  make  a 
good  conveyance  and  give  a  good  discharge  for  the  purchase- 
money  ;  but^  if  the  plaintiff  was  selling  the  estate  for  the  pur- 
pose, not  of  administration  but  of  distribution,  then  the  parties 
entitled  to  the  proceeds  of  the  sale,  must  join  in  the  conveyance 
and  in  the  receipt  for  the  purchase-money ;  and,  consequently, 
the  purchaser  had  a  right  to  know  whether  all  the  debts  had 
been  paid  or  not,  especially  as  the  testator  died  so  long  ago  as 
the  year  1815;  and,  therefore,  the  presumption  was  that  all 
his  debts  had  been  long  since  satisfied.  Moreover,  that  it  was 
extremely  doubtful  whether  the  plaintiff  had  a  power  to  sell,  ex- 
cept for  payment  of  the  testators  debts.    Bentham  v.  WilishireJ((i) 

The  Yice'Chancelhr : — This  first  exception  appears  to  me  to  be 
irregular.  It  is  an  exception,  not  to  the  report^  but  to  what  the 
Master  did  previously  to  framing  his  report. 

Mr.  0,  Richards  and  Mr.  James  Parker^  in  support  of  the  re- 
port : — The  defendant  ought  to  have  applied,  to  the  court,  for  an 
order  that  the  Master  might  be  directed  to  receive  the  interroga- 
tories. Simmons  v.  OiLttmdge.{b)  We  contend,  how- 
ever, that  the  Master  was  right  in  ^disallowing  the  in-  [^686] 
terrogatories ;  for,  under  the  words  wnich  are  found  in 

(a)  4  Madd.  44. 

(b)  13  Yes.  262.  The  following  seems  to  be  the  course  of  proceeding  with  re- 
spect to  interrogatories  for  the  examination  of  a  party  in  the  Master's  office.  The 
Master  settles  the  interrogatories,  and  then  certifies  that  he  has  done  so.  If  either 
party  thinks  that  the  Master  has  allowed  any  interrogatories  which  he  oogbt  to 
baye  rejected,  or  has  disallowed  any  which  he  ought  to  have  reoeived,  that  party 
must  except  to  the  report  Bat  if  the  Master  disallows  interrogatories  altogether, 
be  does  not  certify  his  disallowance;  so  that,  in  that  case,  there  is  no  certiflcaie  to 
be  excepted  to ;  and  the  party  who  carried  in  the  interrogatories,  roust  wait  ontQ 
the  report  is  made,  and  tben  except  to  it^  on  the  ground  that  the  Master  ought  not 
to  have  rejected  the  interrogatories.    See  2  Dan.  Prac.  817^^19 
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this  will,  the  surviving  executor  had  a  power  to  sell,  whether 
any  of  the  testator's  debts  did  or  did  not  remain  unpaid  at  the 
time  of  the  sale ;  and,  therefore,  it  was  quite  immaterial  to  in* 
quire  whether  any  of  such  debts  remained  unpaid  or  not.  Shaw 
V.  Borrer.icL)  Tt/ldm  v.  Hyde,{b)  Ball  v.  Harri3,{c)Elandy.  Elandld^ 
John6on  v.  K€nneU.{e)  In  these  two  last  cases  it  was  decided 
that  the  rule  of  a  purchaser  being  protected  from  seeing  to  the 
application  of  his  purchase-money  by  a  general  charge  of  debts 
and  legacies,  had  reference  to  the  state  of  things  at  the  death  of 
the  testator ;  and  that,  if  the  debts  were  afterwards  paid,  that  could 
not  vary  the  rule.  In  Bentham  v.  WiUshirej  the  real  and  per- 
sonal estates  were  not  blended  together,  as  they  are  in  this  case. 
[The  Vice-ChanceU<»\' — ^If  Sir  John  Leach  had  seen  the  case  of 
Ward  v.  Devon^{f)  which  was  decided  by  Sir  William  Grant,  and 
i  of  which  r  have  a  manuscript  note,  I  do  not  think  that  he  would 

'  have  decided  as  he  did  in  J3en/Aam  V.  Wiltshirt.{g)'\    The 

[*587]  question  as  to  the  materiality  of  the  ^interrogatory  now 
under  consideration,  and,  also,  of  the  two  other  interrog- 
atories, was,  in  effect,  decided  by  your  Honor,  on  the  argument 
of  the  demurrer  in  this  case.  If,  as  your  Honor  states  in  your 
judgment,  a  purchaser  of  a  real  estate  charged  with  debts,  is  not 
bound  to  inquire  whether  the  debts  have  been  paid  or  not,  what 
right  can  he  have  to  make  the  inquiry ;  more  especially  where 
he  makes  it,  not  for  the  purpose  of  supporting  the  title,  but  of 
destroying  it  ?  His  right  must  depend  upon  its  obligation ;  and, 
if  he  has  no  obligation  to  make  the  inquiry,  he  can  have  no  right 
to  do  so. 

The  Vick-Chancbllor  :— I  cannot  but  think,  that,  as  the 
matter  stands  upon  the  first  exception,  I  must  over-rule  it. 

(a)  1  Keen,  669. 

iff)  2  Sim.  k  Stu.  238. 

(c)  Anie,  Vol  Till.  p.  485;  and  4  MyL  k  Or.  264. 

(4)  Ibid.  420. 

(e)  3  Myl.  k  Keen,  624. 

(/)  Stated  ante,  Vol  XI.  p.  160. 

ia)  See  Owiis  y.  Fubrooh,  8  Hare,  29 ;  ll  Sim.  160. 
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My  notion  of  the  law  is  that,  where,  as  in  the  present  ease,  a 
testator  has  directed  all  his  debts  to  be  paid,  and  then  appoints 
certain  persons  his  execntors  and  trustees,  i^  at  any  time  after 
his  death,  those  who  have  the  power,  sell  any  part  of  the  testa- 
tor's real  estates,  and  nothing  is  said  about  the  matter,  the  pur- 
chaser will  have  a  good  title  ;  because,  upon  the  face  of  the 
will,  there  is  a  charge  of  debts,  and  non  constat  that  all  the  debts 
have  been  paid. 

At  the  same  time,  I  think  that,  if  it  should  appear  to  be 
highly  probable,  at  the  time  when  the  executors  propose  to  sell, 
that  the  debts  have  been  paid,  a  very  important  question  may 
arise  whether  a  good  conveyance  can  be  made  by  them  alone, 
and  whether  the  concurrence  of  the  persons  interested  in  the 
proceeds  of  the  sale,  may  not  be  necessary.  It  strikes  me, 
therefore,  that  where  the  objection  is  made  by  the  purchaser, 
that  the  executors  cannot  make  a  good  title  because  all 
*the  debts  have  been  paid,  if  the  question  is  put  by  him  [*638] 
simply — are  there  or  are  there  not  any  debts  remaining 
unpaid — he  has  a  right  to  an  answer. 

But  then  the  question  is  whether,  as  this  first  interrogatory  is 
framed,  I  must  not  over-rule  the  exception  that  relates  to  it 
That  interrogatory  is  most  minute.  It  asks,  not  only  whether 
all  the  debts  and  funeral  and  testamentary  expenses  of  the  tes- 
tator were  not  fully  paid  and  satisfied  prior  to  the  date  of  the 
agreement  for  the  sale  of  the  estate,  but  also  whether  there  was 
not  a  large  surplus  of  the  testator's  personal  estate  after  payment 
of  his  debts,  and  in  what  secruities  that  surplus  was  invested,  - 
and  whether  the  testators  widow  did  not  receive  the  dividends 
and  interest  of  those  securities.  Kow,  of  what  possible  import- 
ance can  it  be  to  the  defendant  to  know  all  those  minute  circum- 
stances, or  to  know  anything  more  than  whether  any  of  the  tes- 
tator's debts  remained  unpaid  ?  That  was  one  of  the  interroga- 
tories which  the  Master  disallowed. 

Then  the  defendant  has  taken  two  exceptions,  the  first  of 


456  CASES  IK  CHANCERY. 

I   ..k  ■■    ..        ■  ■  ■  ■  I.  ■       - 

Forbes  v.  Peacock. 

which  is  thus  expressed  :  "  For  that  the  defendant  carried  in,  be- 
fore the  said  Master  under  the  said  order,  interrogatories,  found* 
ed  upon  the  same  defendant's  state  of  facts  and  objections  in  the 
said  Master's  report  mentioned  or  referred  to,  for  the  examina- 
tion of  the  plaintiflp,  which  interrogatories  the  said  Master  has 
thought  fit  to  disallow  :  Whereas  the  said  Master  ought  to  have 
allowed  (not  settled)  the  said  interrogatories."  Now,  my  opinion 
is  that  the  interrogatory  is  wrong  in  point  of  form ;  for  there 
was  no  reason  why  it  should  have  been  framed  in  this  minute 
and  extensive  manner.  Therefore,  although  I  think  that  the 
defendant  had  a  right  to  know  whether  all  the  debts 
[*589]  were  paid  or  not,  *and  that  the  Master  ought  to  have  al- 
lowed an  interrogatory  inquiring  simply  as  to  that  fact, 
yet  I  do  not  think  that  he  ought  to  have  allowed  an  interroga- 
tory inquiring  into  all  the  particulars  which  this  first  interroga- 
tory extends  to ;  and,  consequently,  I  must  over-rule  the  excep- 
tions that  relate  to  that  interrogatory. 


SOih  May, — On  this  day,  an  order  was  drawn  up  over-ruling 
the  first  exception,  and  directing  a  case  to  be  made  for  the  opin- 
ion of  the  Barons  of  the  Exchequer  upon  the  following  questions : 

First:  whether  the  plaititiff,  under  the  testator's  will,  had 
power  to  sell  the  hereditaments  in  the  pleadings  mentioned,  and 
convey  the  same  to  the  defendant  in  fee-simple,  in  case  the  debts 
of  the  testator  remained  unpaid. 

Secondly,  whether  the  plaintiflf  had  such  power  in  case  it  was 
uncertain  whether  any  debts  of  the  testator  remained  unpaid: 
and, 

Thirdly,  whether  the  plaintiff  had  such  power  in  case  no  debts 
of  the  testator  remained  unpaid.  And  it  was  also  ordered  that 
the  further  consideration  of  the  second  exception,  and  of  the  fur- 
ther directions  and  the  costs  of  the  suit,  should  stand  over  until 
the  return  of  the  Barons'  certificate. 
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The  case  was  argued  in  May,  1843 ;  and,  on  the  Ist  of  June, 
the  Lord  Chief  Baron,  (Lord  Abinger,)  Mr.  Baron  Gurney  nnd 
Mr.  Baron  Rolfe,  returned  the  following  certificate :  "  We  have 
heard  this  case  argued  by  counsel  and  have  considered 
the  same,  and  we  are  of  ^opinion  that,  whether  there  [*540] 
are  or  are  not  debts  unpaid,  and  whether  it  is  or  is  not 
uncertain  whether  any  debts  remain  unpaid,  the  plaintiff  has  a 
power  to  sell  and  convey  the  hereditaments,  mentioned  in  the 
case,  to  the  defendant  in  fee  simple." 


1848 :  11th  c/iJy.— The  cause  now  came  on  to  be  argued  on  the 
matter  of  the  second  exception,  and  on  the  equity  reserved,  and 
for  further  directions  on  the  Master's  report,  and  as  to  costs. 

Mr.  Bethell  and  Mr.  Bird  said  that,  owing  to  the  length  of  time 
which  had  elapsed  since  the  the  testator's  death,  there  was  a 
strong  presumption  that  all  his  debts  were  paid ;  that  the  court 
had  decided  that  the  defendant  had  a  right  to  know  whether  any 
of  the  debts  remained  unpaid ;  and,  as  the  plaintiff  had  declined 
to  give  him  any  information  on  that  subject,  the  court  would 
not  compel  the  defendant  to  complete  his  contract  in  the  absence 
of  the  parties  beneficially  interested  in  the  proceeds  of  the  sale ; 
for  the  circumstances  of  the  case  afforded  intrinsic  evidence  that 
the  executor  was  not  selling  the  estate  for  the  purpose  of  paying 
the  charges  on  it  created  by  the  will ;  Waikins  v.  Oheek  :{a)  that 
Johnson  v.  KenneUj{b)  as  decided  by  his  Honor,  also  bore  strongly 
on  the  present  case ;  and  that  the  Lord  Chancellor  affirmed  the 
principle  of  that  decision ;  and  reversed  the  decree  only  because 
he  differed,  from  his  Honor,  in  the  conclusion  which  he  drew 
from  the  facts  of  the  case.  Wheaie  v.  HaUy{c)  MarUotk  v.  BvlV 
kr.{d) 

»The  Vice-Ohancdlor :—I{  it  had  been  admitted,  in  [*641] 
Johnson  v.  Kennetty  that  there  were  any  debts  remaining 

(a)  2  Sim.  ft  Stu.  199 ;  see  205.  (c)  IT  Yes.  SO. 

(6)  Ante,  Yol.  YL  pu  384.  (d)  10  Yes.  292 
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unpaid,  the  bill  ought  to  have  been  dismissed.     The  decree  thai 
was  drawn  up,  is  cloarly  wrong  on  the  face  of  it.(a) 

Mr.  Cbqper  and  Mr.  James  Parker : — ^It  is  clearly  established, 
by  your  Honor's  decision  on  the  demurrer  in  this  case,  and  by 
the  opinion  of  the  Barons  of  the  Exchequer  on  the  case  sent  to 
them,  that  the  plaintiff  can  make  a  good  title  to  the  estate  agreed 
to  be  sold;  and,  consequently,  he  is  now  entitled  to  have  the 
second  exception  over-ruled,  and  to  have  a  decree  for  a  specific 
performance.  [The  Vice'ChanceUor : — I  am  of  opinion  that  the 
certificate  of  the  Barons  of  the  Exchequer  upon  the  case  sub- 
mitted to  them,  is  right ;  but  neither  that  case  nor  the  bill  stated 
that  Mr.  Forbes  had  been  asked  whether  any  of  the  testator's 
debts  remained  unpaid,  and  that  he  had  refused  to  answer.  There- 
fore, I  have  now  before  me  a  very  different  question  from  that 
which  was  before  the  Barons  of  the  Exchequer,  or  before  me 
when  the  demurrer  was  argued.  If  a  testator  charges  his  real 
estate  with  payment  of  his  debts,  that,  prima,  facie^  gives  his  exe- 
cutor power  to  sell  the  estate  and  to  give  a  good  discharge  for 
the  purchase-money :  that  was  all  that  I  decided  on  the  argu- 
ment of  the  demurrer.  And  all  that  the  certificate  of  the  Ba- 
rons of  the  Exchequer  decides,  is  that  the  executor  has  power  to 
sell  and  convey  the  estate  to  the  purchaser,  whether  any  of  the 
testator's  debts  remain  unpaid  or  not  It  is  a  very  important 
question  whether  the  executor  has  power  to  give  a  good  receipt 

for  the  purchase^noney;  for,  in  my  opinion,  if  he  can 
[*542]     *not,  he  cannot  make  a  good  title.     That  question  was 

not,  nor  could  it,  with  any  propriety,  have  been  submit- 
ted to  the  court  of  law ;  for  it  is  purely  a  question  of  equity.] 
The  defendant  had  no  right  to  inquire  whether  there  were  any 
debts  in  existence  or  not;  for,  in  EUmd  v.  Eland^  Lord  Cotten- 
ham,  C,  following  the  decision  of  Lord  Lyndhurst  in  Johnson  v. 
Kennettj  held  that  the  rule  that  a  purchaser  is  protected  from 
seeing  to  the  application  of  his  purchase-money  by  a  general 
charge  of  debts  and  legacies,  had  reference  to  the  state  of  things 

(a)  Ante,  YoL  VI.,  p.  390. 
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at  the  death  of  the  testator ;  and  that^  if  the  debts  were  after- 
wards  paid,  leaving  the  legacies  charged,  that  did  not  vary  the 
rule.  [The  yice-C^ncenor:  If  there  is  a  general  charge  of  debts 
and  the  purchaser  makes  no  inquiry,  he  is  exempted  from  the 
necessitj  of  seeing  to  the  application  of  his  purchase*money. 
But  here  the  purchaser  has  asked  the  executor  whether  any  of 
the  testator's  debts  were  unpaid  at  the  date  of  the  contract^  and 
the  executor  has  refused  to  give  him  an  answer.  Under  those 
circumstances,  if  it  should  turn  out  that  all  the  debts  were  paid, 
I  should  hold  that  the  purchaser  had  notice  of  that  fact,  and  that 
he  was  bound  to  see  that  his  purchase-money  was  properly  ap- 
plied. The  mere  abstract  fact  that  all  the  debts  were  paid  at  the 
time  of  the  purchase,  is,  indeed,  immaterial ;  but,  if  the  purchaser 
will  ascertain  that  fact,  then  I  should  recommend  him  to  see  that 
he  gets  an  effectual  receipt  for  his  purchase  money.  The  deci- 
sions in  Johnson  v.  Kenneii  and  Eland  v.  Eland^  have  no  bearing 
on  the  question  now  before  me.  All  that  Lord  Lyndhurst  de- 
cided in  Johnson  v.  Kenneity  was  that  the  transactions  which  liad 
taken  place  between  the  vendor  and  the  purchaser,  in  that  case, 
did  not  amount  to  notice  that  all  the  debts  had  been  paid.  That 
was  the  point  on  which  he  differed  from  me  and  re- 
versed the  decree,  which,  as  I  before  ^observed,  was  [*548] 
wrong  on  the  face  of  itj  The  decision  in  Shaw  v. 
Borrer  is  founded  on  the  same  doctrine  as  was  laid  down  in 
Jolmson  V.  Kmnett  and  Eland  v.  Eland;  and  the  result  is  that, 
where  the  will  contains  a  general  charge  of  debts,  it  is  wholly 
immaterial  to  the  purchaser  whether  the  debts  have  been  paid 
or  not ;  and,  therefore,  he  has  no  right  to  make  any  inquiry,  of 
the  executor,  on  the  subject. 

Page  v.  udciam(a)  is  another,  and  a  most  decisive  authority  in 
our  favor.  There  the  answer  admitted  that  all  the  testator's  debts 
were  paid  at  the  date  of  the  contract,  and  that  the  sale  was  not 
made  for  the  purpose  of  paying  the  debts ;  and  yet  Lord  Lang- 
dale,  M.  R,  held  that,  as  the  will  contained  a  general  charge  of 

(a)  4  Bear.  269. 
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debts,  the  purchaser  was  exonerated  from  any  liability  in  respect 
of  the  application  of  his  purchase-money.  Therefore,  it  is  wholly 
immaterial  that  the  purchaser,  in  the  present  case,  has  asked  the 
executor  whether  all  the  debts  were  paid  or  not,  and  that  the 
executor  has  refused  to  answer. 

*  The  Vice-Chancettor: — It  certainly  seems  to  me  that  Lord  Lang- 
dale  has  expressly  decided  against  my  opinion ;  and,  if  the  de- 
cision in  Page  v.  Adam  is  to  be  considered  as  the  law  of  this 
court,  it  does  decide  the  question. 

Mr.  James  Parker:  The  power  of  sale  in  this  case,  does  not 
at  all  depend  upon  the  charge  of  debts.  The  testator  has  direct- 
ed that,  at  the  death  of  his  wife,  the  residue  of  his  estate  should 
be  collected,  including  the  profits  of  the  house  and  lot, 
if  not  previously  sold,  to  be  then  disposed  of  *and  di-  [*644] 
vided  as  he  afterwards*  directs.  So  that  he  has  blended 
the  whole  of  his  residuary  property,  both  real  and  personal,  into 
one  common  fund ;  and  his  executor  has  the  same  power  with 
respect  to  his  real  estate,  as  he  has  with  respect  to  his  personal 
estate ;  that  is  (the  widow  being  dead  and  the  time  of  sale  hav- 
ing arrived)  he  is  enabled,  independently  of  the  charge  of  debts, 
to  sell  the  real  estate  and  to  give  an  effectual  discharge  for  the 
purchase  money.  The  case  of  7)/lden  v.  Hyde  was,  substantially, 
the  same  as  the  present  case,  except  that  there  was  no  charge 
of  debts ;  and  Sir  John  Leach  held  that  the  executors  could  make 
9  good  title  to  the  estates  agreed  to  be  sold,  and  could,  by  them- 
selves, without  the  concurrence  of  the  cestuis  que  trusty  effectually 
convey  the  estates  to  the  purchasers.  So,  in  Ward  v.  Devon,  there 
was  no  charge  of  debts ;  and  yet  it  was  held  that  the  executors 
could  make  a  good  title.  [The  Vice' Chancellor : — ^I  do  not  think 
that  the  question,  whether  the  executors  could  give  a  good  dis- 
charge for  the  purchase-money,  arose  in  that  case.  The  question 
was,  whether  they  had  a  power  of  sale.]  The  question  was,  whe- 
ther they  could  make  a  good  title ;  and,  as  it  was  held  that  they 
could,  they  must  have  had  power  to  give  a  discharge  for  the  pur- 
chase-money.   Here,  the  time  of  sale  has  arrived,  and  it  is  the 
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duty  of  the  executor  to  sell  (whether  there  are  debts  or  not,)  iu 
order  to  blend  the  proceeds  of  the  sale  with  the  residuary  per- 
sonal estate ;  therefore,  we  submit  that,  the  executor  can  give  a 
valid  discharge  for  the  purchase-money,  without  the  concurrence 
of  the  cestuis  que  trust 

The  Vice-Chancellor  : — I  should  be  very  glad  that  my 
opinion  should  be  reversed.     The  only  question  is  what  has  been 
understbod  to  be  the  rule  of  this  court  for  more  than  a 
century.    *I  have  long  been  of  opinion  that  the  rule  is     [*646] 
a  most  convenient  one. 

Until  the  decision  in  Page  v.  Adam^  it  never  had  been  held 
that,  where  there  was  a  charge  for  payment  of  debts  and  where 
the  purchaser  knew  that  the  debts  were  paid,  he  was  exempt  from 
seeing  to  the  application  of  his  purchase-money  (that  is)  in  a  case 
where  there  was  a  trust  for  sale  and  an  obligation  to  pay  the  pro- 
ceeds to  A.  and  B.  I  admit  that  cases  where  the  payments  have 
been  directed  to  be  made  in  such  a  manner  that  it  was  quite  im- 
possible, at  the  time,  that  all  the  parties  interested  could  release, 
have  been  exempted  from  the  operation  of  the  rule. 

But  the  case  before  me  is  this :  the  testator  has,  by  words,  (I 
agree  with  Mr.  Parker^)  given  an  authority  to  the  executor,  has 
given  him  a  power  to  sell,  with  a  direction  that  he  shall  sell,  and 
that  the  proceeds  are  to  be  divided  as  follows :  Then  he  says  that 
his  sister  has  four  children,  and  his  deceased  brother  has  left 
three,  perhaps  four  children ;  '*  but,  to  them,  be  they  seven  or  be 
they  eight,  I  give,  &c."  So  that  there  are  oaly  seven  or  eight 
persons  named  as  participants,  and  no  difficulty  is  represented  as 
to  them. 

It  seems  to  me  that  what  Lord  Lyndhurst  says  in  Johnson  v. 
Kennetty  does  not  apply  to  the  present  case.  Lord  Lyndhurst 
there  states  general  propositions,  to  the  truth  of  which  I  willingly 
subscribe,  as  I  do  to  those  propositions  mentioned  by  Lord  Cot- 
tenham  in  his  decision  in  the  appeal  case  of  Elcmd  v.  Eland.  The 
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observation  I  have  to  make  on  that  case,  is  tbat,  bdbre  his  lord- 
ship comes  to  lay  down  the  law,  in  speaking  of  the  case 
[♦546]  of  Johnson  v.  Kennedy  (which  always  appeared  to  *me 
to  be  a  mere  series  of  blunders,  that  is  to  say,  a  certain 
case  was  stated  at  the  baron  which  an  opinion  was  given,  and 
then  the  decree  was  drawn  up  in  direct  contravention  of  the  facts^ 
because  the  decree  directs  an  account  of  the  debts,) — his  lord- 
ship says,  in  page  428  of  the  report:  "The  Vice'OhanceOor  con- 
sidered  the  case  the  same  as  if  nothing  but  legacies  had  been 
originally  charged."  That  was  my  construction  on  the  particu* 
lar  facta  Lord  Lyndhurst  was  against  me  on  the  construction 
of  those  particular  &cts.  Then  Lord  Cottenham  goes  on  to  make 
this  observation :  "  If  that  doctrine  had  beed  supported,  it  would 
have  gone  far  to  destroy  the  rule  altogether:  because,  before  it 
can  come  to  that,  the  mortgagee  must  (and,  if  he  is  to  be  liable, 
he  must  in  every  case)  go  into  an  investigation  of  the  &ct  of  how 
far  the  debts  have  been  discharged."  I  never  did  say  so,  nor 
does  it  appear  to  me  to  follow  as  a  consequence.  All  that  I  said 
was  that,  if  he  knew  the  fact  that  the*  debts  had  been  paid,  then 
he  could  not  be  protected  by  the  fact  that  the  debts  were  charged, 
generally,  on  the  estate.  But,  to  the  general  proposition  which 
Lord  Cottenham  states,  I  subscribe. 

Now  what  is  the  general  principle?  The  court  has  drawn  a 
distinction  from  an  early  time.  It  has  said  that^  if  there  is  a  mere 
direction  to  sell  and  to  divide  the  proceeds,  the  purchaser  of  the 
estate  must  see  to  the  application  of  the  purchase-money,  and  the 
parties  amongst  whom  the  proceeds  are  to  be  divided,  must  give 
receipts  to  the  purchaser;  but,  in  a  case  where  a  testator  charges 
bis  estate  with  debts  and  directs  that  there  shall  be  a  sale,  either 
by  an  express  trust  or  by  a  general  power,  the  court  says  it  is 
quite  impossible  for  the  purchaser  to  ascertain  who  are  the  cre« 

ditors  of  the  testator,  and  to  see  that  they  are  paid ;  and, 
[*547]    if  he  is  not  *bound  to  look  to  the  persons  whose  claims 

are  first  to  be  satisfied,  of  course  he  is  exempted  from 
looking  to  the  claims  of  the  persons  who  take  as  cestuia  que  trust 
That  is  the  principle  of  the  rule :  and,  that  being  the  principle 
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of  the  rule,  I  am  yet  to  learn  how  that  principle  does  not  apply 
to  a  case  where  the  purchaser  is,  in  effect,  informed  that  the  debts 
have  been  paid ;  and  I  consider  that  what  is  stated  to  have  taken 
place,  in  this  case,  between  the  vendor  and  the  purchaser,  does 
amount  to  that. 

Now,  no  case  has  been  produced  in  which  it  has  been  de- 
cided  that  the  purchaser,  knowing  that  the  debts  have  been 
paid,  is  exempt  from  the  necessity  of  seeing  to  the  application  of 
the  purchase-money,  except  this  case  oiPage  v.  Adam.  I  have  the 
greatest  possible  respect  for  my  Lord  Langdale's  opinion ;  and 
feeling,  as  I  do,  that  the  principle  which  this  court  has  adopted 
is  a  most  inconvenient  one,  and  operates  very  much  to  the  dis- 
comfort of  parties  in  various  family  matters,  my  own  personal 
wish  is  that  the  law  should  be  altered ;  but  I  do  not  imagine  I 
am  at  liberty  to  think  that  the  law  is  made  so  clear  by  this  single 
decision  in  Page  v.  Adam^  that  I  am  justified  in  saying  that  this 
purchaser  has  got  a  good  title.  [Mr.  BeiheO: — ^In  Page  v.  Adam^ 
the  debts  were  not  all  paid  at  the  time  of  the  sale.]  I  observed 
that :  but  it  does  not  appear  to  me  to  make  a  substantial  differ- 
ence. My  notion  is  that  the  law  upon  the  point  must,  at  leasts 
be  considered  as  unsettled ;  and,  my  own  personal  opinion  as  a 
judge  is,  that  the  decision  in  Page  v.  Adam  is  contrary  to  the 
current  of  authority  ;  and  I  am  bound  by  my  duty  as  a  judge^ 
to  say,  to  the  purchaser,  that,  in  my  opinion,  if  he  takes  this 
title,  he  will  take  a  bad  title. 

♦Lastly,  it  was  said  that  this  is  a  matter  of  convey-  [*648] 
ance  only :  but  I  do  not  think  so,  and  for  this  rieason ; 
because,  in  order  to  convey  and  make  a  good  title,  the  person  to 
convey  must  not  only  have  the  power  of  conveying  the  legal  es- 
tate, but  have,  in  himself  or  in  others  over  whom  he  has  domin- 
ion, the  power  of  c6nveying  all  the  equitable  interest  as  well. 
If  a  person  has  the  whole  equitable  estate  in  himself,  and  there 
is  a  trustee  who  has  got  the  legal  estate  in  him,  if  the  question 
were  whether  he  who  has  got  the  equitable  estate,  has  a  good  title, 
you  would  say,  in  common  language,  that  he  can  make  a  good 
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title ;  because  he  can  convey  the  whole  beneficial  interest,  and 
has  a  power  of  compelling  a  conveyance  of  the  legal  estate.  In 
this  case,  Mr.  Forbes,  the  executor  and  trustee,  has  a  power  to 
convey  the  legal  estate ;  but  he  cannot,  by  any  act  of  his  own, 
give  the  intended  purchaser  an  eflfectual  receipt  for  the  purchase- 
money,  that  is  to  say,  he  cannot  convey  the  equity  to  the  pur- 
chaser. He  may  convey  the  legal  estate :  but  he  has  no  domin- 
ion over  the  devisees  of  the  money,  so  as  to  compel  them  to  give 
the  equitable  interest  in  the  estate :  and,  therefore,  it  appears  to 
me  not  to  be  a  matter  of  conveyance  merely,  but  a  matter  of 
title.  And,  as  my  opinion  is  that  the  law  has  not  yet  gone  so 
far  as  to  authorize  the  decision  in  Page  v.  Adam,  the  bill  must 
be  dismissed.  At  the  same  time  I  am  most  desirous  that  my' 
opinion  should  be  canvassed  before  higher  authority,  and  be  re- 
versed* 


At  the  conclusion  of  the  judgment,  Mr.  Cooper  said  that,  if 
the  bill  was  to  be  dismissed,  it  ought  to  he  dismissed  without 

costs;  or,  at  all  events,  the  defendant  ought  not  to 
[*549]     have  his  costs  at  law ;   as  he  asked  for  *the  case  after  the 

decision  on  the  demurrer ;  and  the  opinion  of  the  Ba- 
rons, like  the  decision  on  the  demurrer,  was  against  him. 

The  Vice- Chancellor  said  that  neither  party  was  wrong  in  ask- 
ing for  the  opinion  of  a  court  of  law  upon  a  mere  question  of 
law;  and  that  the  costs  of  the  case  were  part  of  the  costs  of  the 
cause,  incurred  with  a  view  to  the  final  termination  of  the  suit 

The  order,  as  drawn  up,  stated  that  the  court  held  the  second 
exception  to  be  sufficient,  and  did  allow  the  same ;  and  ordered 
that  the  deposit  made  with  the  Registrar,  on  filing  the  exceptions, 
should  be  paid  to  the  plaintiff  and  defendant  in  equal  moieties: 
land,  with  respect  to  the  further  directions,  that  the  bill  should  be 
dismissed  with  costs  (including  the  defendant's  costs  at  law,)  to  be 
taxed  by  the  Master  and  paid  by  the  plaintiff.(a) 

(«)  Ao  appeal  from  this  order  is  ponding  befiire  the  Iiord  Chancellor. 
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♦Scott  v.  Pascall. — ^Pascall  v.  Scott.         [*560] 

Practioe, — Depositions. — Gross-cause. 
1842:  leihand  19th  March. 

After  pablication  in  the  original  cause,  the  pbiotiflb  in  the  oroes-caase,  without  the 

leave  of  the  court,  examined  witnesses  in  their  cause,  some  of  whom  had  been 

examined  in  the  original  cause,  and  as  to  matters,  some  of  which  were  in  issue 

in  the  original  cause.    The  court,  on  the  Application  of  one  of  defendants  to  the 

rosB-suit,  ordered  the  depositions  to  be  suppressed. 

The  bill  in  Scott  v.  Pascall  was  filed  to  set  aside  a  deed,  on  the 
ground  that  it  had  been  executed  under  duress.  The  object  of 
the  bill  in  Pascall  v.  Scott  was  to  support  the  deed ;  so  that  the 
former  was  an  original  and  the  latter  a  cross-cause,  and  the  same 
matters  were  in  issue  in  both :  the  cross-cause,  however,  was  not 
confined  to  those  matters. 

The  plaintiff  in  the  cross-cause  did  not  examine  any  witness- 
es in  chief  in  the  original  suit :  but,  after  publication  had  passed 
in  that  suit^  and,  notwithstanding  their  solicitor  had  been  served 
with  a  notice,  on  behalf  of  Elizabeth  Scott,  the  plaintiff  in  the 
original,  and  one  of  the  defendants  in  the  cross-cause,  stating  that 
she  should  object  to  their  going  into  evidence  in  their  suit  as  to 
any  of  the  matters  in  issue  in  her  suit,  ader  publication  should 
have  passed  in  the  latter,  they,  without  the  leave  of  the  court, 
proceeded  to  examine  in  chief  in  their  own  cause,  witnesses, 
some  of  whom  had  been  examined  in  chief  in  the  original  cause, 
and  as  to  matters,  some  of  which,  at  least,  were  in  issue  in  the 
original  cause. 

A  motion,  in  the  cross-suit,  was  now  made  on  behalf  of  Eliza- 
oeth  Scott,  that  the  depositions  of  the  persons  named  in  the  no- 
tice of  motion,  to  the  interrogatories,  exhibited  by  the  plaintiflb 
in  the  cross-cause,  which  the  notice  specified,  might  be  sap- 
pressed. 

*An  affidavit  was  made  in  opposition  to  the  motion,    [*661} 
stating  that,  when  tbe  plaintiffii  in  the  oross-cause  ex* 
Vol.  Xn.  80 
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amined  their  witnesses,  they  had  not  aeon  the  depositioDS  in  the 
original  cause. 

/ 
Mr.  Stuart  and  Mr.  Parry^  in  support  of  the  motion,  cited  WUr 
fordy.  Beasdey,{a)  Ridley  y.  Obce,{b)  Chnethard  v.  ffasied,{c)  Ward 
V.  JEyka^id)  Sawyer  v.  Bowyer^{e)  and  Pureell  v.  Macnainara.{/) 
They  added  that  though  the  two  last  cases  related  to  the  exami- 
nation of  a  witness  by  the  Master,  the  principle  on  which  they 
were  decided,  was  applicable  to  the  present  case ;  and  that  Sawyer 
y.  Bowyer  showed  that  the  proper  order  to  be  made  was  that  the 
depositions,  which  had  been  irregularly  taken,  should  be  sup* 
pressed. 

Mr.  Teed  and  Mr.  Sogers,  for  the  plaintiffs  in  the  cross^uit^ 
cited  Pract.  Reg.,  page  87,  and  Nordiff  v.  Worsley^ig)  and  said 
that  the  cases  cited  by  the  other  side,  were  distinguishable  from 
the  present  case :  that,  in  Wilford  v.  Beaseley,  the  depositions  in 
the  cross-cause  were  taken  after  the  decree  had  been  made  in  the 
original  cause,  and  that  the  object  of  the  cross-suit  was  to  reverse 
that  decree ;  and  besides,  the  purport  of  the  depositions  in  the 
original  suit,  must  have  been  known  to  the  plaintiff  in  the  cross* 
suit:  that,  in  Ridley  v.  Ohee,  the  plaintiffs  in  the  cross-cause, 
asked  that  their  cause  might  be  heard  at  the  same  time  as  the 
original  cause ;  which  the  plaintiff  in  PascaU  v.  SI^U  did  not : 
that,  in  ChneAard  v.  Hasted,  there  was  only  an  original  cause, 

and  the  depositions  which  the  defendant  sought  to  have 
[*652]    *read  at  the  hearing  of  the  cause,  had  been  taken  under 

an  order  which  was  clearly  irregular ;  for  it  had  been 
obtained,  as  of  course,  after  publication  passed ;  and  that  Saw- 
yer V.  Bowyer  and  PurceU  v.  Macnamara  showed  only  that  it  was 
irregular  for  the  Master,  aft^r  decree,  to  examine  a  witness  to  the 
same  matter  as  the  witness  had  been  examined  to  in  chief.  They 
added  that  there  were  other  defendants  to  the  cross-cause  be* 

(a)  8  Atk.  601.  (e)  1  Bro.  388. 

(6)  3  Price,  26.  (/)  17  Vob.  434. 

(c)  3  Madd.  429.  (9)  1  Oft.  in  Oh.  234. 
{d)  Mxm  sn. 
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sides  Elizabeth  Soott,  bat  that  they  did  not  join  in  the  appli* 
cation ;  and  that  the  cross-canse  and  the  depositions  in  it  which 
were  sought  to  be  suppressed,  embraced  matters  which  were  not 
in  issue  in  the  original  suit,  and  in  respect  of  which  the  plain- 
tiff sought  relief  against  the  other  defendants,  and  not  against 
Elizabeth  Scott. 

The  Yic£-Chancsllob  : — It  is  reasonably  plain  that  I  ought 
to  make  the  order  which  is  asked  by  the  notice  of  motion. 

The  case  of  Savryer  v.  Bowyer  was  the  same  in  principle,  though 
not  in  form,  as  the  present ;  and  the  Lord  Chancellor,  Lord 
Thurlow,  ordered  the  depositions  to  be  suppressed. 

In  a  case  which  was  before  me  a  short  time  since,(a)  where  a 
supplemental  bill  (which  was,  in  effect,  a  bill  of  review,  as  it 
sought  to  alter  the  frame  of  the  original  decree)  had  been  put  on 
the  files  of  the  court  without  the  leave  of  the  court,  I  thought  it 
right  to  order  it  to  be  taken  off  the  file.  So,  in  cases  where  per^ 
mission  has  been  given  to  amend  a  bill  by  stating  certain  mat* 
ters,  and  the  plaintiff  has  stated  in  it  matters  which  he  was  not 
justified  in  stating  by  the  permission  given,  the  court  has  ordered 
the  bill  to  be  taken  off  the  file. 

*Here,  though  there  has  been  no  actual,  dishonest  [*668] 
dealing,  yet  the  course  of  the  court  is  to  guard  against 
perjury  with  a  vigilant  eye.  It  was  improper  to  examine  wit* 
nessds  in  the  cross-cause,  after  publication  passed  in  the  original 
cause ;  and,  therefore,  I  shall  order  the  depositions  referred  to  in 
the  notice  of  motion,  to  be  suppressed. — Order  made  with  oosts^ 
as  prayed  by  the  notice  of  motion.(6) 

Ik«.  Lib.  B.  1841,  fo.  640  b. 

(()  AiBimed  by  tho  Lofd  GhinoaUor,  1  FhOL  110. 
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Band  v.  MagMahon. 

Wtll—Mtabliahing  mlL—Praehce. 

1843:  16th  Maroh  and  26ih  May. 

A  will  was  proved  in  the  West  Indies,  and  a  duly  authenticated  copy  of  it  waa 
sent  to  this  country,  accompanied  by  an  aflBdavit,  made  by  one  of  the  attesting 
witnesses  when  the  will  was  proved,  showing  that  the  will  bad  been  executed 
and  attested  pursuant  to  the  Statute  of  Frauds;  and  that  copy  was  admitted  to 
probate  in  this  country,  and  was  produced  in  the  Oourt  of  Gbanceiy,  with  tiio 
affidavit  annexed  to  it 

The  Vtee-ChanoeOffr,  however,  reflued  to  establish  the  will,  without  full  proof  of  its 
due  execution  and  attestation. 

The  Court  of  Chancery  will  establish  a  will  made  and  provided  in  the  ooloniea,  on 
the  production  of  a  duly  authenticated  copy  of  it,  proved  the  execution  and 
attestation  of  the  origmal  are  proved  by  the  attesting  witnesses. 

Tms  was  a  suit  to  establish  the  will  of  Samuel  Long,  Esq., 
late  of  the  Island  of  St.  Christopher  in  the  West  Indies,  and  to 
hare  the  trusts  of  it  performed  under  the  direction  of  the  court 

The  will  was  dated  on  the  6th  of  February,  1823,  and  the  tes* 
tator  died  on  the  Oth  of  that  month.    His  will  was 

[*654]  proved  in  St.  Christopher's ;  and,  afterwards,  a  *duly 
authenticated  copy  of  it  was  proved  in  the  Prerogative 

Court  of  the  Archbishop  of  Canterbury. 

At  the  hearing  of  the  cause,  the  copy  of  the  will  was  produced 
in  court,  together  with  an  affidavit^  made  by  one  of  the  attesting 
witnesses  on  the  will  being  proved  at  St  Christopher's,  the  effect 
of  which  was  that  the  will  had  been  signed,  published  and  atr 
tested  in  the  manner  required  by  the  Statute  of  Frauds  ;(a)  aud, 
upon  that  evidence, 

Mr.  G.  Eicharde  and  Mr.  Hislop  Olnrke,  for  the  plaintiff  asked 
the  court  to  establish  the  will.  They  referred  to  PuUan  v.  Bau}- 
&n5,(i)  and  to  the  notes  of  cases  which  are  subjoined  to  the  re- 
port of  that  case. 

(a)  The  Stotute  of  Fraoda  was  In  fixoe  in  the  Uand  of  St  Ohriatopher. 
(()  4  Beavu,  142. 
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The  Vice- Chancellor  said  that,  in  PuUan  v.  BawUnSj  the  testa- 
tor died  in  1795,  and,  consequently,  his  will  proved  itself;  but 
m  the  present  case  the  testator  died  so  recently  as  1828 :  and  his 
honor  ordei-ed  the  cause  to  stand  over,  in  order  that  the  matter 
under  consideration  might  be  more  fully  investigated. 


26th  May. — The  cause  having  come  on  again  on  this  day, 

Mr.  Richards  and  Mr.  K  Clarke  produced  an  office  copy  of  the 
following  decree,  dated  26th  April,  1841,  made  by  the  Master 
of  the  Bolls  in 

EUis  and  another  v.  MaocweU  and  others. 

"  This  cause  coming  on  the  2l8t  day  of  April  instant  to  be 
heard  and  debated  before  the  Right  Honorable  the 
♦Master  of  the  Rolls,  in  the  presence  of  counsel  learned  [*555] 
on  both  sides :  Upon  debate  of  the  matter,  and  hearing 
an  official  probate  copy  of  the  will  of  William  Maxwell,  the  tes- 
tator in  the  pleadings  named,  and  the  codicil  thereto  under  the 
official  seal  of  his  Qrace  the  Archbishop  of  Armagh,  and  signed 
by  John  Hawkins,  deputy  registrar  of  the  Court  Prerogative  of 
Ireland,  and  the  proo&  taken  in  this  cause  and  the  defendant's 
answers  read,  and  what  was  alleged  by  the  counsel  on  both  sides : 
his  lordship  did  order  that  this  cause  should  stand  for  judgment : 
and  this  cause  standing  this  present  day  for  judgment  in  his 
lordship's  paper  of  causes,  in  the  presence  of  counsel  on  both 
sides,  his  lordship  doth  declare  that  the  will  of  William  Maxwell 
the  testator  is  well  proved,  and  that  the  same  ought  to  be  estab- 
lished, and  the  trusts  thereof  performed  and  carried  into  execu- 
tion, &c." 

[Reg.  Lib.  A.  1840,  fol.  888. 

The  Registrar's  book  also,  containing  the  entry  of  the  decree 
in  Bayly  v.  Bayly,  was  produced  in  court :  and  it  then  appeared 
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that  the  testator  in  that  cause  died  on  the  26th  of  October,  1798 ; 
and  that,  on  the  cause  coming  on  to  be  heard,  the  Lord  Chancel- 
lor ordered  it  to  stand  over,  in  order  that  the  testator's  will^  dated 
the  17th  of  October,  1798,  might  be  proved. 

The  cause  was  again  brought  on  for  hearing ;  and  then,  upon 
debate  of  the  matter  and  hearing  the  transcript  of  the  will  under 
the  seal  of  the  island  of- Jamaica,  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  bj  Job  Matthew  Baikes, 
one  of  the  executors  in  Engleifid,  and  the  proofs  taken  in  the 
cause  read,  and  what  was  alleged  by  the  counsel  on  both  sides ; 

his  lordship  declared  the  will  well  proved,  and  that  the 
[*556]     *same  ought  to  be  established,  and  did  order  and  decree 

the  same  accordingly. 

[Reg.  Lib.  A.  1801,  foL  994. 

In  Harrison  v.  TFcafc,  it  was  referred  to  the  Master,  at  the 
hearing  of  the  cause,  to  inquire  and  state  who  was  the  heir-at- 
law  of  the  testator,  W.  G.  Harrison,  (who  died  on  ihe  14th  of 
November,  1825);  and,  if  the  Master  should  find  there  was 
no  such  heir,  the  plaintiff  was  to  be  at  liberty  to  exhibit  inter- 
rogatories, in  the  Examiner's  office,  for  the  examination  of  wit- 
nesses to  prove  the  due  execution  of  the  testator's  will ;  and  for 
that  purpose  the  plaintiff  was  also  to  be  at  liberty  to  sue  out  a 
commission  for  the  examination  of  witnesses  in  Jamaica.  The 
Master  reported  that  there  was  no  heir-at-law  of  the  testator ; 
the  cause  then  came  on  to  be  heard  for  further  directions,  and, 
upon  hearing  the  official  transcript  of  the  will,  which  had  been 
proved  in  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury by  the  executor  in  England,  and  the  proofs  taken  in  the 
cause  read,  the  court  declared  the  will  well  proved,  and  that  it 
ought  to  be  established. 

Eeg.  Lib.  A.  1889,  fol.  1459. 

The  Vioe-Chancdlor  said  that,  in  Bayly  v.  Bayly ^  evidence  was 
entered  into,  and,  for  anything  that  appeared  to  the  contrary, 
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the  will  might  have  been  proved :  that  that  case  showed,  merely, 
that  this  ooart  would  a;llow  a  certified  transcript  of  the  will  to 
be  produced  instead  of  the  original :  that,  in  the  present  case,  one 
only  of  the  attesting  witnesses  went  before  the  Begistrar  of  the 
Court  in  St.  Christopher's  and  proved  the  will ;  and  that  if  what 
had  been  done  in  St.  Christopher's  had  been  done  here,  the 
court  could  not  have  established  the  will. 

*Mr.  Bichurds  then  said  that,  as  the  court  thought  that    [*657] 
the  will  could  not  be  established,  he  must  ask  for  a  com- 
mission  to  examine  the  witnesses  to  it  in  St.  Christopher's. 

The  other  counsel  in  the  cause  were  Mr.  Shmrt^  Mr.  Oirdkstonej 
Mr.  L.  Wiffram  and  Mr.  Bagshatve. 


BoGEBS  V.  Gbazebrooke. 


Payment  of  money  into  Court — Defendant 

1842:  24th  March. 

A.  and  B.  insufed,  in  their  joint  namee,  certain  leasehold  premises  which  A.  had 
mortgaged  to  B.,  and  B.  paid  the  premiam  on  the  insoraace,  and  the  policy  was 
delivered  to  him.  Afterwards  the  premises  were  destrojed  by  fire ;  and  then 
A  became  bankrupt,  and  his  assignees  prevailed  on  the  insurance  company  to 
pay  the  money  due  on  the  policy  to  them ;  and  they  afterwards  paid  it  into  the 
bank  to  the  credit  of  the  accountant  in  bankruptcy.  B.  filed  a  bill  against  the 
assignees,  praying  that  the  money  received  from  tbe  company  might  be  applied 
in  satisfaction  of  his  mortgage-debt.  The  answer  of  the  assignees  tended  to  im- 
peach the  mortgage  on  the  ground  of  usuiy.  The  court,  however,  ordered  them 
to  pay  the  amount  of  the  money  into  court 

The  plaintiff  was  a  bill-broker:  the  defendants,  GraZiebrooke 
and  Drew,  were  the  creditors'  assignees,  and  the  other  defend- 
ant, Alsager,  was, the  official  assignee  of  Beuben  Hunt,  a  bank- 
rupt. The  case  made  by  the  bill  was  shortly  as  follows.  In 
October^  1889,  the  plaintiff  haying  in  his  hands  two  bills  of 
exchange  drawn  by  Hunt,  one  for  6002.  and  the  other  for 
150^,  and  Hunt,  being  desirous  of  obtaining  further  advances 
of  money  from  the  plaintiff,  deposited  with  the  plaintiff  a  lease 
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and  assignment  of  certain  hereditaments,  fixtaren,  implements 
and  utensils,  as  a  security,  by  way  of  equitable  mortgage,  for 
all  sums  of  money  which  he  might  thereafter  owe  to  the  plain- 
tiff, and  lawful  interest  thereon.  The  plaintiff  after- 
[*558]  wards  (from  time  to  time)  *made  advances  to  Hunt; 
BO  that,  on  the  4th  of  June,  1840,  Hunt,  as  well  upon 
the  bills  of  exchange  (which  were  dishonored)  as  in  respect  of 
such  advances,  was  indebted  to  the  plaintiff  in  8,000/.  and  up- 
wards: in  consequence  of  which  the  plaintiff  became  desirous  of 
obtaining  a  legal  mortgage  of  the  hereditaments  and  premises; 
and,  accordingly,  by  an  indenture  dated  the  4th  of  June,  1840, 
Hunt  assigned  to  him  the  hereditaments,  and  also  the  steam-en- 
gine, boiler,  pipes,  valves,  pumps,  cocks,  lathes,  fixtures,  tools 
and  implements  used  by  him  in  his  business  of  a  millwright, 
and  all  the  fixtures,  goods,  chattels  and  effects  then  being  in 
and  about  the  hereditaments  and  which  were  specified  in  the 
schedule  thereto,  subject  to  a  proviso  for  redemption,  on  payment, 
by  Hunt  to  the  plaintiff,  of  l,000i  and  interest  at  the  rate  of 
five  per  cent  per  annum.  On  the  same  day  Hunt  and  the  plain- 
tiff insured  the  motgaged  premises  for  2,000t  in  the  Phoenix  in- 
surance office,  in  their  joint  names,  the  plaintiff  being  described, 
in  the  policy,  as  the  mortgagee,  and  Hunt  as  the  mortgagor ;  and 
the  premium  on  the  insurance  was  paid  by  the  plaintiff,  and  the 
policy  was  delivered  to  him.  Shortly  afterwards  the  mortgaged 
premises  were  destroyed  by  fire.  In  August,  1840,  Hunt  became 
bankrupt;  and  the  plaintiff  and  Hunt's  assignees  severally 
cliiimed  the  2,000Z.  from  the  insurance  company.  The  claim 
was,  at  first,  resisted  by  the  company,  but,  ultimately,  the  as- 
signees made  a  compromise  with  them,  and  agreed  to  accept 
1,100/.  in  full  discharge  of  their  liability ;  and  that  sum  was  ac- 
cordingly paid  to  the  assignees,  and  they  gave  to  the  company 
a  release  in  full,  and  also  an  indemnity  against  any  claim  which 
should  be  made  by  the  plaintiff.  The  plaintiff  applied  to  the  a»» 
signees  to  discharge  what  was  due  to  him  on  his  mortgage  out 
of  the  1,100/.,  but  they  refused  so  to  do. 

[*559]        *Tbe  bill  prayed  for  a  declaration  that  the  1,1001 
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was  applicable,  in  the  first  instance,  to  the  satisfaction  of  what 
was  doe,  to  the  plaintiff,  on  his  mortgage,  and  for  an  account  of 
what  was  so  due ;  and  that  the  defendants  might  be  ordered  to 
pay  the  amount  to  the  plaintiff,  he  offering,  upon  such  payment 
being  made,  to  assign  the  mortgaged  premises  to  the  defendants. 

The  defendants,  in  their  answer,  said  that  they  had  no  personal 
knowledgeof  the  transactions  mentioned  in  the  bill,  or  of  the  trans- 
actions between  the  plaintiff  and  the  bankrupt,  nor  any  information 
relating  thereto,  except  as  thereinafter  appeared ;  but  that,  in  June, 
1841,  the  plaintiff  alleged  that  the  bankrupt  was  indebted  to  him 
in  the  principal  sum  of  3,0912.  2^.  9d,  upon  an  account  which  he 
annexed  to  an  affidavit,  and  that  such  sum  was  due  to  him  upon 
mortgage  of  the  premises  mentioned  in  the  bill,  and  that  he  ap- 
plied to  the  commissioner  of  bankrupts  acting  under  the  fiat,  for 
a  sale  of  those  premises :  that,  in  oonsequence  of  such  applica- 
tion,  the  defendants  inquired  into  the  nature  of  the  dealings  and 
transactions  of  the  plaintiff  and  the  bankrupt,  and  caused  the 
plaintiff  and  his  attorney  and  the  bankrupt  and  other  persons  to 
be  examined  before  the  commissioner,  touching  such  dealings  and 
transactions,  and,  by  such  examinations  and  othcrvyise,  and  es- 
pecially by  the  admissions  of  the  plaintiff  upon  such  examina- 
tions, they  discovered  (as  the  fact  was)  that  the  debt  claimed  by 
the  plaintiff  to  be  due  to  him  from  the  bankrupt  and  his  alleged 
mortgage  security,  were  founded  in  usury  and  upon  a  usurious 
contract,  and  that  the  mortgage  security  was  void  under  the 
usury  laws ;  and  the  commi&sioner  of  bankrupts  so  decided,  and 
refused  to  admit  the  plaintiff  to  prove  any  debt  under 
the  fiat:  *that,  from  such  examinations,  it  appeared,  [*560] 
and  the  defendants  bel  ie ved  the  fact  to  be  and  doubted  not 
to  prove  that  all  the  dealings  and  transactions  between  the  plain- 
tiff and  the  bankrupt,  in  respect  of  which  the  plaintiff  claimed 
to  be  a  creditor  of  the  bankrupt  and  entitled  to  the  mortgage 
and  to  the  policy  of  insurance  or  the  money  paid  thereunder,  took 
place  after  he  had  the  security  of  the  equitable  mortgage  and 
the  other  securities  mentioned  in  the  bill,  and  consisted  of  ad- 
vances of  money  upon  bills  of  exchange,  or  the  discount  of 
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bills  of  exchange,  upon  an  agreement  to  be  allowed,  by  the 
bankrupt,  upon  such  advances  or  discount,  interest  at  10  per 
cent  for  three  months,  or  at  40  per  cent  per  annum,  and 
that  the  plaintiff  was  allowed  by  the  bankrupt  to  retain  such 
interest  accordingly :  that  the  plaintiff,  after  the  bankruptcy 
and  before  he  made  the  before*mentioned  application  to  the 
commissioner,  prevailed  on  the  bankrupt  to  destroy  many  of 
his  books  which  contained  entries  relating  to  such  dealings 
and  transactions,  and  from  which  the  true  nature  of  them  would 
appear,  and  also  some  of  his  documents  and  vouchers,  and  to 
fabricate  others  which  would  support  the  case  which  the  plain- 
tiff desired  to  present  to  the  commissioner,  and,  in  particular, 
that  the  plaintiff,  before  the  bankruptcy,  rendered  to  the  bank* 
rupt  some  account  in  which  the  interest  charged  and  retained  by 
him  appeared,  but,  after  the  bankruptcy,  he  delivered,  to  the 
official  assignee,  an  account,  either  omitting  such  charges,  or  in* 
serting  them  as  moneys  lent  or  advanced  to  the  bankrupt:  that^ 
in  the  account,  so  rendered  to  the  bankrupt  himself,  was  charged 
a  sum  of  601.  on  the  81st  of  May,  1840,  as  for  interest  or  dis- 
count; and  that,  in  the  account  delivered  to  the  official  assignee, 
the  same  sum  was  charged  as  money  lent:   that,  among  the 

vouchers,  was  an  I  O  U  for  the  60i,  by  which  it  ap- 
[*561]     peared  that  *the  same  was  given  for  interest :   that  the 

plaintiff's  attorney,  having  seen  such  voucher,  destroyed 
it  with  the  plaintiff's  privity,  and  procured  another  to  be  given 
by  the  bankrupt  and  produced  it,  to  the  official  assignee  or  the 
commissioner,  in  support  of  the  plaintiff's  claim  ;  and  that  he 
did  so  because  the  production  of  the  one  destroyed,  would  have 
shown  that  the  plaintiff's  securities  were  tainted  with  usury:  that 
the  defendants  believed  that  the  plaintiff,  after  he  had  received 
the  security  mentioned  in  the  bill,  did  become  the  indorsee  and 
holder  of  the  two  bills  of  exchange,  and  discounted  the  same 
upon  being  allowed  125t  6s.  8d.  for  the  discounting  the  bill 
for  600t,  and  851  for  discounting  the  bill  for  1501:  such 
discount  far  exceeding  interest  at  the  rate  of  five  per  cent : 
that  they  believed  that  both  the  bills  were  afterwards  paid  or 
renewed,  and  that  neither  of  them  formed  any  part  of  the  ao- 
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count  in  respect  of  which  the  plaintiff  claimed  to  be  a  mortgage 
creditor  of  the  bankrupt:  that  they  believed  that,  after  the 
bankrupt  had  made  the  equitable  mortgage  to  the  plaintiff,  the 
latter  did,  from  time  to  time,  make  advances  of  money  to  the 
bankrupt  upon  bills  of  exchange  or  by  discounting  bills  of  ex- 
change, and  that  no  sums  were  lent  or  advanced  by  the  plaintiff 
to  the  bankrupt,  nor  was  any  bill  of  exchange  discounted  for 
him  except  on  the  terms  of  the  plaintiff  being  allowed  interest 
at  the  rate  of  10  per  cent,  for  three  months,  or  some  such  rate, 
and  more  than  five  per  cent,  per  annum :  that  they  believed  that 
the  assignment  by  way  of  mortgage  was  made  without  any 
sufficient  valuable  consideration,  and  that  the  1,000/.  therein 
mentioned  was  not  in  fact  due  from  the  bankrupt  to  the  plain- 
tiff, and  that  the  mortgage  was  made  by  the  bankrupt  as  a  con* 
tinuation  of  the  usurious  transaction  before  mentioned,  and  to  be 
a  security  for  what  was  or  should  be  due  to  the  plain- 
tiff *in  respect  thereof:  that  they  believed  that  the  [*562] 
bankrupt  and  the  plaintiff  did  effect  an  insurance,  with 
the  Phoenix  insurance  office,  on  the  leasehold  premises  and  the 
chattels  thereon,  for  2,000!.,  namely,  260/.  on  the  buildings, 
7507.  on  the  machinery  and  fixtures,  and  1,000^  on  patterns  in 
the  millwright's  shop ;  but  which  patterns  were  not  included  in 
the  mortgage ;  and  that  the  insurance  was  made  in  the  joint 
names  of  the  plaintiff  and  the  bankrupt,  as  mortgagee  and  mort- 
gagor, and  that  the  premium  was  paid  by  the  plaintiff,  and  the 
policy  delivered  to  him :  that  the  leasehold  premises  and*  the 
articles  therein  were  destroyed  by  fire,  as  mentioned  in  the  bill : 
that  the  defendants,  the  creditor's  assignees,  having  become 
aware  of  the  usurious  nature  of  the  securities  under  which  the 
plaintiff  claimed  an  interest  in  the  property  destroyed  by  fire, 
applied  to  the  insurance  company  to  pay  to  them  the  amount  of 
the  loss,  and  that  the  company,  after  some  resistance,  paid  them 
1,0902.,  upon  receiving  a  discharge  in  full  and  being  indemnified 
against  any  claim  to  be  made  by  the  plaintiff:  that  2502.  of  the 
1,0902.  was  paid  in  respect  of  the  value  of  the  buildings,  8402.  in 
respect  of  the  value  of  the  chattels  mentioned  in  the  schedule  to 
the  mortgage-deed,  and  60021  in  respect  of  the  patterns :  that 
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Davi«[  Gannon  was  originally  appointed  the  official  assignee  nn* 
der  the  bankruptcy,  but  that  he  had  since  died,  and  the  defend* 
ant  Alsager  had  been  appointed  in  his  place ;  and  that  Cannon, 
before  his  death,  duly  paid  over  or  accounted  for  the  money  re- 
ceived from  the  insurance  office :  and  the  defendant  submitted  to 
the  judgment  of  the  court  whether  such  money  was  still  in  their 
sole  possession  or  power,  or  whether  the  same  was  not  subject 
to  the  orders  of  the  Court  of  Bankruptcy  or  of  the  commissioner 
acting  in  execution  of  the  fiat. 

[*563]  *Mr.  BetlieU  and  Mr.  W.  M.  James,  for  the  plaintiflf, 
now  moved  that  the  defendants  Grazebrooke  and  Drew 
might  be  ordered  to  pay  the  money  which  they  had  received  from 
the  insurance  office  into  court  They  said  that  the  policy  hav- 
ing  been  effected  in  the  joint  names  of  the  mortgagor  and  mort- 
gagee, they  were  jointly  interested  in  the  proceeds  of  it ;  and  that 
the  court  would  not  allow  one  joint^wner  of  property,  or  those 
who  claimed  under  him,  to  hold  or  deal  with  the  property  against 
the  will  of  the  other  joint-owner:  that  the  money  in  question 
was  the  subject  in  dispute  between  the  litigating  parties,  and  that 
it  ought  to  be  preserved,  by  the  court,  for  the  party  who  might 
be  eventually  declared  to  be  entitled  to  it 

Mr.  Teed  and  Mr.  P/ibr,  for  tjie  defendants,  said  that  the  an- 
swer did  not  admit  the  plaintiff's  title  to  the  money  in  dispute, 
but  impeached  it  on  the  ground  of  usury :  that  the  question  whe- 
ther the  transactions  which  had  taken  place  between  the  plaintiff 
and  the  bankrupt,  and  in  respect  of  which  the  insured  premises 
had  been  i)iortgaged  to  the  plaintiff,  could  not  be  decided  until 
the  hearing  of  the  cause,  and  that,  in  the  meantime,  the  court 
wou\d  not  order  the  defendants  to  pay  the  money  into  court| 
especially  as  it  had  been  paid  into  the  Bank  of  England  to  the 
credit  of  the  accountant  in  bankruptcy,(a)  where  it  was  as  secure 
as  it  would  be  if  paid  into  the  Court  of  Chancery. 

(a)  See  6  ft  6  Will  4,  c.  29,  as.  3  ft  4.  B/  1  ft  2  Will  4,  a  66,  8.  22,  the  whole 
of  a  bankrupt's  property  is  directed  to  be  possessed  and  reoeived  by  the  official 
assignee  alone ;  and  by  a  general  order  made  in  pursuance  of  6  ft  6  WUL  4,  c.  29, 
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♦Thb  Vicb^hancellor  :— The  question  here  is    [*664] 
whether  the  case  is  so  clear  against  the  plaintifT,  that  I 
ought  not  to  order  the  money  in  question  to  be  paid  into  court 

The  circumstances  stated  in  the  answer,  upon  which  the  de« 
fendanlB  resist  the  plaintiflF's  claim,  are  stated  in  a  very  general 
manner ;  so  that  I  cannot  decide  the  point  upon  the  answer :  and 
I  cannot  but  think  that  it  may  turn  out,  consistently  with  the 
answer,  that  the  plaintiff  is  entitled,  to  some  extent  at  the  least, 
to  the  relief  which  he  asks  by  his  bill.  The  relation  which  sub- 
sisted between  the  plaintiff  and  the  bankrupt,  was  that  of  mort- 
gagee and  mortgagor;  and,  in  those  characters,  they  effected  a 
policy  of  insurance  on  the  mortgaged  premises  in  their  joint 
names.  The  premises  were  then  destroyed  by  fire ;  and  the  mo- 
ney due  on  the  policy  was  received  by  the  defendants  in  their 
character  of  assignees  of  the  mortgagor,  who,  shortly  before,  had 
become  bankrupt :  and  it  appears,  from  their  answer,  that  they 
have  treated  and  disposed  of  the  money  as  wholly  belonging  to 
the  estate  of  the  bankrupt  It  is,  however,  quite  new  to  me  that, 
in  respect  of  a  joint  security,  one  of  the  parties  may  receive  the 
whole  of  the  money  payable  upon  it,  and  apply  it  to  purposes 
irrespective  of  the  claims  of  the  other  party.  There  is  no  reason 
why  the  assignees  of  a  bankrupt  should  not  be  subject  to  the 
operation  of  the  law  of  this  court,  in  the  same  way  as  other  per* 
sons  are :  and,  if  they  have  received  money  which  they  ought 
not  to  have  received,  it  is  no  answer  to  the  owner  that  they,  as 
assignees,  have  disposed  of  it  in  a  particular  manner.  If  they 
have  received  the  money  under  such  circumstances  that  it  ought 
to  be  secured  in  court,  it  follows,  as  a  necessary  conse- 
quence,  that  they  are  answerable  for  it,  ^notwithstanding  [*565] 
what  that  have  done  with  it,  and,  therefore,  must  pay 
the  amount  into  court 


•I  4^  Ihe  oAokl  MsignM  m  to  ptty  into  the  bank,  to  the  credil  of  the  Mcoantaiit  ia 
bankruptcy,  all  toonejn  from  time  to  time  leceived  bj  bim,  when  tbey  iihall  amooat 
lo  £100. 
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Order  the  defendants  Grazebrooke  and  Drew  to  pay  the  1,090L, 
leoeived  from  the  insurance  company,  into  court 


The  defendants  moved  the  Ixyrd  Chancellor  to  discharge  the 
above  order.  His  lordship  said  that  he  was  not  concluded  by 
the  decision  of  the  commissioner  under  the  fiat,  that  the  transac- 
tions in  respect  of  which  the  mortgage  was  executed,  were  taintr 
ed  with  usury,  nor  could  he  come  to  the  same  conclusion  from 
the  statements  in  the  answer,  so  far,  at  least,  as  the  bills  of  ex* 
change  for  6002.  and  1502L  were  concerned :  but,  as  the  patterns 
appeared  not  to  have  been  included  in  the  plaintiff's  security,  the 
sum  which  the  defendants  had  received,  from  the  insurance  com- 
pany, in  respect  of  those  articles,  ought  not  to  have  been  order- 
ed to  be  paid  into  court;  and  that  the  Vice-Chancelhr^a  order 
must  be  varied  accordingly. 


[*566]  *  Abraham  v.  Newoombe. 

Consent — Feme  ooverte.^  Practioe. 

1842:  22d  April 

The  court  will  not  take  the  oonsent  of  a  married  woman  who  is  under  age^  to  the 

payment  of  mooey,  to  which  ahe  is  entitled,  to  oer  husband.     CktOm  y.  ChBmt 

amUf  Vol  VII.  p.  236,  over-ruled. 

Ik  this  case  the  Vtce^Chancelhr  held  that  the  consent  of  a  mar- 
ried woman,  who  was  under  age,  to  the  payment  out  of  court,  to 
her  husband,  of  a  sum  of  money  to  which  she  was  entitled,  could 
not  be  taken. 

The  point  was  submitted  to  his  honor  by  Mr.  Kinglahef  who 
referred  to  the  conflicting  authorities  of  OtUUn  v.  OtiSui)(a)  and 
Stuths  V.  SargmJp) 

(a)  Asuit,  Vol  TIL  p.  230.  (()  2  Beay.  i96L 
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South  v.  Williams. 

Will — Ocmstruction. — Release  of  debts, 

1842:  22dApriL 

Testator  bequeathed  his  residuary  estate  in  trust  for  his  son  and  daughter  equally, 
and  declared  that  certain  sums  which  he  had  lent  to  his  son,  should  be  deducted 
from  his  share  of  the  residue,  and  that  certain  sums  which  he  had  lent  to  C.  W., 
bis  daughter's  husband,  on  bonds,  should  be  taken  and  allowed  in  account  as 
part  of  her  share;  and,  if  the  balance  should  appear  to  be  against  0.  W.,  the 
trustees  were  to  refrain  fh>m  putting  the  bonds  in  force  against  him,  and  to  take 
a  security  from  him  for  payment  of  the  balance  by  instalments.  The  daughter 
died  in  the  testator's  lifetime.  Held,  nevertheless,  that  0.  W.  was  released 
from  the  debts  due  from  him,  and  was  answerable  only  for  the  excess  (if  any)  of 
those  debts  beyond  the  amount  of  a  moiety  of  the  residue, 

J.  Bbeach,  by  his  will  dated  the  Slat  of  January,  18S5,  gave 
the  residue  of  his  personal  estate,  after  payment  of  his  debts,  fu* 
neral  and  testamentary  expenses  and  legacies,  to  Thomas 
South  and  Thomas  Robson,  the  ^trustees  and  executors  [*667] 
of  his  will,  in  trust  for  his  son  Philip  James  Breach,  and 
his  daughter  Susan  Elizabeth,  the  wife  of  Charles  Williams, 
equally,  as  tenants  in  common ;  but  subject,  as  to  the  respective 
shares  of  his  said  son  and  daughter,  to  the  declaration  therein- 
after contained.  The  testator  then  expressed  himself  as  follows: 
"  And  whereas,  on  the  dissolution  of  partnership  between  my 
son  P.  J.  Breach,  and  my  son-in-law  Charles  Williams,  I  advan- 
ced,  to  my  said  son,  the  sum  of  500?.  as  a  consideration  for  his 
quitting  the  partnership  concern :  and  whereas  my  said  son,  P. 
J.  Breach,  is  also  justly  indebted  to  me  in  the  sum  of  806J1  \s. 
Zd.  upon  his  bond  bearing  date  the  25th  day  of  March,  1882, 
payable  with  interest:  Now  I  do  hereby  declare  and  direct  that 
the  said  several  sums  of  6002^  and  806/.  1^.  8(i,  or  so  much  thereof 
respectively  as  shall  be  owing  to  me  at  the  time  of  my  decease, 
shall  be  deducted  from  the  share  of  my  said  son,  P.  J.  Breach,  of 
my  said  residuary  estate,  but  that  no  interest  due  or  to  become 
due  in  respect  of  either  of  the  said  principal  sums,  shall  be  de- 
manded from  or  paid  by  him  my  said  son :  And  whereas,  upon 


480  CASES  IN  CHANCEEY. 

South  y.  Williams. 

the  marriage  of  my  said  son-in-law  Charles  Williams  with  my 
said  daughter  Susan  Elizabeth,  I  gave  and  paid,  to  the  said 
Charles  Williams,  the  sum  of  1,000/,  as  a  marriage  portion  with 
my  said  daughter;  and  my  said  son-in-law  is  also  justly  indebt- 
ed to  me  in  the  sum  of  2,256Z.  Is.  3d  upon  his  bond  bearing  date 
the  25th  March,  1832,  and  also  in  the  further  sum  of  l,500t  on 
his  bond  bearing  date  the  20th  day  of  December,  1834:  Now  I 
do  hereby  declare  and  direct  that  the  said  sum  of  l,000i  so  paid 
to  the  said  C.  Williams  as  a  marriage  portion,  and  also  the  said 
two  several  sums  of  2,256t  Is.  Sd.  and  1,600Z.,  with  any  in^rest 
that  may  be  due  or  become  due  on  the  said  sum  of  1,600^,  but 

exclusive  of  any  interest  (which  shall  not  be  demanded 
[*568]     *from  or  paid  by  the  said  C.  Williams)  on  the  said  sums 

of  1,000/.  and  2,256/.  Is.  Sd.,  or  either  of  them,  or  so 
much  thereof  respectively  as  shall  be  owing  to  me  at  the  time  of 
my  decease,  shall  be  taken  or  allowed  in  account,  as  part  of  the 
share  of  his  wife  (my  said  daughter  Susan  Elizabeth)  of  my  said 
residuary  estate:  and,  in  case  the  balance  shall  appear  to  be 
against  the  said  Charles  Williams  and  Susan  Elizabeth  his  wife, 
then  I  request  and  direct  my  trustees  and  executors  to  refrain 
from  putting  in  force  the  aforesaid  bonds,  or  either  of  them, 
against  the  said  C.  Williams,  and  also  to  refrain  from  calling  for 
or  enforcing  immediate  payment  of  all  or  any  part  of  such  bal- 
ance, but  to  require  and  take  from  the  said  C.  Williams  such  se- 
curity, real  or  personal,  for  the  payment  thereof,  with  lawful  in- 
terest, by  instalments  at  such  periods  and  in  such  manner  as  my 
said  executors,  in  their  discretion,  shall  think  fit;  but  neverthe- 
less, upon  the  terms  that  the  said  C.  Williams,  his  executors  or 
administrators,  do  and  shall  secure  and  assure  the  payment  of 
the  iaterest  of  such  balance,  by  equal  half-yearly  payments,  upon 
the  traats  and  for  the  purposes  of  this  my  will." 

Sttsan  Elizabeth  Williams  died  in  September,  1836.    The  tea* 
tator  died  in  February,  1841. 

The  bill  was  filed,  by  the  executors  and  trustees  of  the  will, 
against  C.  Williams  and  his  ohildreu  by  his  late  wife,  and  against 
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Philip  James  Breach,  to  have  the  trusts  of  the  will  performed 
and  the  rights  and  interests  of  the  parties  to  and  in  the  testator's 
residuary  estate  ascertained  and  declared  by  the  court.  It  stated 
that  Philip  James  Breach  and  Charles  Williams  were  in- 
debted to  the  testator,  at  his  death,  in  the  principal  *sums  [*669] 
in  which  they  were  stated,  in  his  will,  to  be  indebted  to 
him,  together  with  a  considerable  arrear  of  interest  thereon :  that^ 
so  far  as  the  testator's  liabilities  had  come  to  the  knowledge  of 
the  plaintiffs,  his  assets  were  sufficient  to  discharge  all  such  lia- 
bilities and  to  provide  for  the  pecuniary  legacies  given  by  his 
will ;  and,  so  far  as  the  plaintiffii  had  been  able  to  ascertain  the 
same,  the  aggregate  of  the  debts  in  the  will  stated  to  be  owing 
from  Charles  Williams  to  the  testator,  did  not  exceed  the  share 
to  which,  had  Susan  Elizabeth  Williams  survived  the  testator, 
she  would  have  been  entitled  in  the  testator's  residuary  estate, 
treating  such  debts  as  part  of  his  residuary  estate :  that  Charles 
Williams  claimed  to  treat  the  provision  in  the  will  touching  the 
debts  or  aggregate  of  debts  therein  stated  to  be  owing  from  him 
to  the  testator,  as  amounting  to  a  legacy  or  a  release  to  himself 
thereof,  and  to  remain  unaffected  accordingly  by  the  death  of  his 
wife ;  and  that,  under  such  circumstances,  he  insisted  on  a  right 
to  retain  such  debts  and  to  be  protected  from  all  proceedings  for 
recovery  of  the  same ;  and  that  he  further  alleged  that  he  was 
in  insolvent  circumstances  and  wholly  unable  to  pay  such  debts 
or  to  give  any  secunty  for  the  same :  while  Philip  James  Breach 
and  the  children  of  Susan  Elisabeth  Williams,  alleged  the  pro- 
vision insisted  on  by  C.  Williams,  to  amount  only  to  a  legacy,  to 
his  wife,  of  the  debt  owing  from  him  to  the  testator  as  in  the  will 
mentioned,  and  that  the  same,  having  lapsed  by  her  death,  had 
become  undisposed  of  and  distributable  amongst  the  testator's 
next  of  kin,  that  is  to  say,  amongst  the  children  of  Susan  Eliza- 
beth Williams  as  representing  their  late  mother  and  Philip  James 
BreaolL(a) 

(«)  Tbe  priaoipal  qittttion  that  arose  in  the  flolt  waa  thus  sbortlj  aad  olearlj  attM 

in  a  oaae  whioh  the  plaintifb  laid  before  an  eminent  oounael :  "  Whether  ^  «(^ 

Bhare4>f  the  reaidoe  bequeathed  to  lira.  Williama,  te  akogetber  lapaed  and  imdia- 

poaed  of;  or  whether  any  aad  which  of  the  snraa  tBttoned  in  the  wiU  af  hating 
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[*570]    *The  cause  now  came  on  to  be  heard. 

Mr.  Wakefield  and  Mr.  Ooodcvc^  for  the  plaintifEs,  the  ezecatora 
and  trustees  of  the  will. 

Mr.  BetheU  and  Mr.  Bomilly^  for  Charles  Williams : — We  submit 
that,  according  to  the  true  construction  of  the  will,  our  olient  ia^ 
as  between  himself  and  the  te5:tator's  estate,  formally  released 
from  the  debts  of  2,2561  l^.  8rf.  and  l,500t 

The  testator's  object  was  that  his  son  and  his  daughter  should 
share  his  bounty  equally ;  and,  in  order  to  eflTect  that  object,  he 
has  directed  that  the  sums  which  he  had  advanced  and  lent  to 
his  son  and  to  his  son-in-law,  should  be  treated,  in  the  division 
that  was  to  be  made  of  his  property  between  his  son  and  his 
daughter,  not  as  debts  due  to  his  estate,  but  as  items  of  account 
The  personal  liabilities  of  the  son  and  son*in*law  are  entirely 
put  an  end  to,  and  the  sums  advanced  and  lent  to  them  by  the 
testator,  cease  to  bear  the  ch.tracter  of  debts,  and  are  to  be  re- 
garded only  for  the  purposes  of  the  account  between  the 
[*571]  son  and  the  daughter.  The  ^testator  has,  in  express 
terms,  released  the  interest  of  the  debts ;  and  we  submit 
that  he  has  released  the  principal  also.  If  the  daughter  had  sur* 
vived  the  testator,  she  could  not  have  been  treated  as  a  creditor 
of  her  husband.  A  release  by  him,  for  her  share  of  the  residue 
exclusive  of  the  debts,  would  have  been  a  good  discharge  to  the 
executors. 

The  next  question  is  whether  the  death  of  Che  daughter  in  the 
testator's  lifetime,  prevents  the  will  from  operating  as  a  release 
of  the  sums  advanced  and  lent  to  her  husband.    Wc  contend 

been  given,  paid  or  adyanoed  to  BCr.  Williama,  can  be  considered  as  bequeathed  to 
him,'*  The  following  answer  was  given  to  that  question :  '*  I  am  of  opinion  that  the 
whole  share  of  the  residue  bequeathed  to  Mrs.  Williams  is  not  altogether  lapsed  and 
undisposed  of;  but  that  the  deductions  directed  to  be  made,  from  that  share,  in  re- 
spect of  the  sums  given,  paid  and  advanced  to  Mr.  Williams,  take  effect;  and  there 
is  an  intestacy  as  to  the  balance  on^,  after  taking  into  aooount  those  deductions.^ 
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that  the  operation  of  the  will,  so  far  as  those  sams  are  concerned, 
is  not  at  all  affected  by  that  event. 

Where  a  testator,  by  his  wiU,  releases  a  debtor  to  his  estate 
from  the  debt,  the  debtor  is  a  legatee  of  the  debt.  Though  the 
daughter  died  in  the  testator's  lifetime,  her  husband  ia  still  alive ; 
why  then  is  he  not  entitled  to  claim  the  legacy  left  to  him  in  the 
shape  of  a  release  of  debts  7  If  a  testator  gives  a  legacy  of  10021 
to  A.  B.,  and  directs  it  to  be  paid  out  of  a  larger  legacy  given 
to  C.  D. ;  A.  B.  will  not  Ljse  his  legacy  if  C.  D.  dies  in  the  tes- 
tator's lifetime.  So  also,  where  a  testator  bequeaths  the  residue 
of  his  estate  to  his  two  children^  and  directs  one  of  them  to  re- 
lease a  debt  due  to  him  from  A.  B.,  but  to  give  credit  for  it  in 
account ;  the  death  of  that  child  in  the  testator's  lifetime,  does 
not  prevent  the  release  of  the  debt  from  having  its  intended 
effect  If  the  testator's  son  had  died  shortly  before  the  testator, 
it  could  not  have  been  contended  that  his  estate  was  liable  to  pay 
the  sums  which  he  had  received  from  his  father.  Neither  can 
it  be  contended  that,  because  the  daughter  died  in  the 
testator's  lifetime,  her  husband  still  ^remains  a  debtor  [*672] 
to  the  testator's  estate.  What  the  testator  meant  was, 
that  neither  his  son  nor  his  son-in-law  should  be  required  to  pay 
the  sums  which  he  had  advanced  them ;  but  that  the  son  should 
consider  what  had  been  advanced  to  him,  as  part  of  his  share  of 
the  residue ;  and  that  the  daughter  should  consider  what  had 
been  advanced  to  her  husband,  as  part  of  her  share  of  the  residue. 

In  HHk  V.  Wirla/ifl)  the  testatrix  directed  certain  annuities  to 
be  paid  by  a  person  to  whom  she  had  given  ceitain  household 
goods  on  the  condition  of  making  those  payments.  The  gift  of 
the  household  goods  failed,  because  the  testatrix  had  described 
them  as  being  comprised  in  a  schedule  annexed  to  her  will ; 
but  no  schedule  was  annexed  to  it  Lord  Hardwieke,  however, 
said :  "  One  thing  is  very  plain ;  that  the  testator  (testatrix)  in- 
tended her  legatees  should  have  the  annuities ;  and,  therefore, 

(a)  S  Atk.  605. 


484  CASES  m  CHANCERY. 

South  ▼.  Williams. 

if  there  is  any  room  to  assist  them,  the  court  will  do  it,  notwith- 
standing the  accident  that  happened  of  the  testatrix's  annexiog 
no  schedule  of  the  household  goods.  *  *  *  The  essential 
rule,  in  all  these  cases,  is  that,  as  long  as  the  fund  itself  exists 
upon  which  the  legacy  is  charged,  though  it  devolves  either 
upon  the  heir  or  executor,  yet  they  take  it  subject  to  the  charge." 
In  Oke  V.  Heath{a)  a  lady  had  power  to  appoint  4,000t  to  any  of 
her  kin ;  and,  in  default  of  appointment,  that  sum  was  to  go 
amongst  her  next  of  kin  according  to  the  Statute  of  Distributions. 
By  her  will  she  appointed  the  money  to  her  nephew,  and,  in 
consideration  thereof,  he  was  to  pay  his  mother  an  annuity  fur 

her  life,  and  to  give  a  bond  for  securing  the  payment 
[*573]     of  it    The  nephew  died  *in  the  testatrix's  lifetime: 

Lord  Hardwicke,  however,  held  that  the  annuity  was, 
nevertheless,  a  subsisting  legacy,  and  was  payable  out  of  the 
testatrix's  estate.  Mlioi  v.  Davenpart{b)  shows  that  where,  as  in 
this  case,  the  release  is  independent  of  the  gift,  the  release  takes 
effect  though  the  gift  fails. 

Mr.  iSiuart  and  Mr.  F.  Bayley^  for  the  children  of  the  testatoi^s 
daughter : — In  order  to  bring  this  case  within  the  principle  of 
EUiot  V.  Davenport^  the  counsel  for  the  son-in-law  ought  to  have 
shown  that  the  will  contains  an  absolute  release  of  the  debt 
But  this  will  not  only  does  not  show  any  intention,  on  the  part 
of  the  testator,  to  release  the  debts  in  all  events,  but  it  shows  an 
intention  to  keep  them  alive.  The  sonin-law  was  no  object  of 
the  testator's  bounty  beyond  the  interest  of  one  of  the  debts 
which  he  owed  to  the  testator :  and,  supposing  that  the  testator 
did  intend  that  the  debts  due  from  hb  son-in*law,  should  be  lost 
to  his  daughter,  it  by  no  means  follows  that  his  next  of  kin  are  to 
bear  the  loss.  The  testator  might  have  considered  that  the 
daughter  had  benefitted  by  the  advances  made  to  her  husband : 
and  we  submit  that  the  effect  of  the  will,  so  far  as  it  relates  to 
the  son-in-law  and  the  daughter,  is  to  give,  to  the  daughter,  a 
legacy  of  so  much  as  one  moiety  of  the  residue  should  exceed 
(he  debtfl  due  &om  her  husband. 

(a)  1  Vet  136.  (^)  1  P.  W.  88, 
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Mr.  John  Baily^  for  the  testator's  sod,  who,  as  one  of  the  tes- 
tator's next  of  kin,  was  in  the  same  interest  as  Mrs.  Williams' 
children,  relied  on  EUtot  v.  Davenport  as  an  authority  in 
his  favor;  because  in  this  case  as  in  *that^  the  release     [*574] 
was  connected  with  and  dependent  on  the  gift ;   and«  the 
gift  having  failed,  the  release  failed  with  it. 

The  Vicb-Chancellob:— Although  it  is  perfectly  true  that 
the  primary  object  of  the  testator  was  an  equal  division  of  the 
residue  of  his  personal  estate  between  his  son  and  his  daughter, 
yet  it  appears  to  me  impossible  not  to  see  that  he  did  intend  a 
certain  benefit  to  his  son-in-law ;  and  that  benefit  was  to  be  had 
in  this  manner.  The  will  contains  a  recital  of  a  certain  quantity 
of  debt  due  from  the  son,  which,  to  a  certain  extent,  the  son  is 
released  from.  That  Is  not  very  material.  I  am  not  bound  to 
consider,  as  regards  the  son,  what  was  the  effect  of  that.  But 
then,  with  respect  to  the  son-in-law,  the  will  recites  that  the  tes- 
tator had  paid  to  him  1,000Z.  on  his  marriage,  and  that  the 
son-in-law  was  indebted,  to  the  testator,  in  two  other  sums,  the 
amount  of  which  is  stated,  on  his  bonds.  Then  the  testator 
directs  that  those  three  sums:  '* shall  be  taken  or  allowed  in 
account  as  part  of  the  share  of  his  wife,  of  my  residuary  estate ; 
and,  in  case  the  balance  shall  appear  to  be  against  the  said 
Charles  Williams  and  Susan  Elizabeth  his  wife,  then  I  request 
and  direct  my  trustees  and  executors  to  refrain  from  putting  in 
force  the  aforesaid  bonds,  or  either  of  them."  By  which  I  un- 
derstand he  means  that  an  equation  shall  be  struck  between,  on 
one  side,  the  quantity  of  debt  due  from  the  son ;  and,  on  the 
other,  that  sum  which  would  be  composed  of  the  1,00021  advan- 
ced upon  the  marriage  of  the  son-in-law,  and  of  the  other  two 
sums  which  were  due  from  the  son-in-law  on  his  bonds ;  and 
that,  when  the  equation  is  made,  the  trustees  shall  no  longer  put 
in  force  the  aforesaid  bonds.  It  is  quite  plain  that  the 
testator  was  perfectly  *aware  of  what  he  was  about :  he  [*o76] 
says :  "  they  shall  no  longer  put  in  force  the  aforesaid 
bonds,  or  either  of  them,  against  the  said  Charles  Williams;" 
which  is  a  direction,  in  effect  that  he  shall  be  released  from  the 
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bonds.  Shortly  afterwards,  the  testator  directs  the  trustees  aad 
executors:  "to  refrain  from  calling  for  or  enforcing  immediate 
payment  of  all  or  any  part  of  such  balance ;  but  to  require  and 
take,  from  the  said  Charles  Williams,  such  security,  real  or  per- 
sonal, for  the  payment  thereof,  with  lawful  interests,  by  instal- 
ments, at  such  periods  and  in  such  manner  as  my  executon^,  in 
their  discretion,  shall  think  fit."  The  will,  therefore,  directly  op- 
erates to  change  the  whole  nature  of  the  debt  which  was  due 
from  Charles  Williams,  the  son-iu-Iaw,  to  the  testator :  for  the 
operation  will  be,  first  of  all,  to  determine  what  it  is  that  shall 
ultimately  be  payable  by  him;  and  next  to  declare  that  the 
bonds  which  he  had  given,  shall  not  be  enforced  at  all ;  and, 
thirdly,  that  for  that  amount  which,  upon  the  striking  of  the 
balance,  shall  be  determined  to  be  due,  such  security  shall  be 
given,  real  or  personal,  as  the  executors  may  determine  upon ; 
which  they  could  not  have  done  without  the  direction  of  the 
testator.  Therefore,  my  opinion  b  that  the  death  of  the^testa- 
tor^s  daughter  has  made  no  difference  with  respect  to  that  part 
of  the  transaction. 


11^  July. — ^The  cause  was  placed  in  the  paper  on  this  day, 
in  order  that  the  minutes  of  the  decree,  which  the  parties  had 
not  been  able  to  agree  upon  amongst  themselves,  might  be  set- 
tled ;  and,  after  some  discussion,  they  were  arranged  as  fol- 
lows: 

Declare  that  John  Breach  the  testator  has,  by  his  will,  re- 
leased the  defendant,  Charles  Williams,  from  all  inters 
[*576]  est  *which  may  have  accrued  due  on  the  sum  of  2,2561 
Is,  M.  in  the  pleadings  mentioned :  and  declare  that 
the  testator  has  also  released  the  defendant  C.  Williams  from  all 
sums  due  to  him  at  the  time  of  his  death  in  respect  of  the  sums 
of  2,2562.  \8.  Sd  and  1,5002.  in  the  will  mentioned,  provided 
those  sums,  together  with  interest  on  the  last-mentioned  sum  up 
to  the  day  of  the  death  of  the  testator,  and  together  with  the 
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sum  of  1,000Z.  advanced  by  the  testator  on  the  marriage  of 
the  said  defendant,  shall  not  exceed,  and  to  such  extent  only  as 
the  same  shall  not  exceed  the  half  part  of  the  residue  of  the  es- 
tate of  the  testator,  to  be  calculated  as  hereinafter  is  directed : 
and  let  it  be  referred  to  the  Master  to  inquire  and  state  who 
were  the  next  of  kin  of  the  testator  at  the  time  of  his  death ; 
and,  in  case  the  Master  shall  find  that  all  such  next  of  kin  are 
parties  to  this  suit,  let  the  Master  take  an  account  of  the  personal 
estate  and  effects  of  the  testator  come  to  the  hands  of  the  plain- 
tifiEi,  his  executors,  they  submitting  to  account,  or  to  the  hands 
of  any  other  person  or  persons,  &c.,  &c. :  and  let  the  Master 
take  an  account  of  the  testator's  debts,  funeral  and  testamen- 
tary  expenses  and  legacies,  and  compute  interest  on  his  debts 
and  legacies,  &c. :  and  the  Master  is  to  cause  advertisements 
to  be  published  for  creditors,  &c :  and  let  the  Master  in- 
quire and  state  what  was  due  to  the  testator  at  the  time  of  his 
death,  in  respect  of  the  sums  of  500/.  and  S062.  1^.  3d,  from 
the  defendant  Philip  James  Breach:  and  let  the  Master  also 
ascertain  what  was  due  to  the  testator  at  the  time  of  his  decease, 
in  respect  of  the  sums  of  2,2562.  Is,  ScL  and  1,500Z.:  and  let 
the  Master  ascertain  the  clear  residue  of  the  testator's  estate  after 
payment  of  his  debts,  &c. :  and  let  the  Master  include,  in  his 
account  of  the  testator's  residuary  personal  estate,  the 
sums  of  500i  and  806L  Is.  Sd,  *and  also  the  sums  of  [*577] 
l,000i,  2,856L  Is.  ScL,  and  l,500t,  with  the  interest 
which  the  Master  shall  find  to  have  been,  at  the  time  of  the 
death  of  the  testator,  due  thereon :  and  let  the  Master  divide 
such  clear  residue  into  two  equal  half  parts ;  and  declare  that  the 
defendant  Philip  James  Breach  is  entitled  to  one  of  such  half 
parts,  after  deducting  therefrom  what  may  be  so  found  due  in 
respect  of  the  sums  of  500^  and  8062.  Is.  Sd, :  and  declare  that 
in  case  the  sums  to  be  found  due  from  the  defendant  Charles 
Williams  as  aforesaid  shall  exceed  the  half  part  of  such  residu- 
ary estate,  so  to  be  calculated  and  ascertained  as  aforesaid,  then 
the  defendant  Philip  James  Breach  is  entitled  to  so  much  as  the 
sum  to  be  found  due  from  Charles  Williams  shall  exceed  the  half 
part  of  such  residuary  estate  so  to  be  calculated  and  ascertained 


488  CASES  IN  CHANCERY. 

Campbell  t.  Aadrews. 

as  aforesaid  ;  and  if  the  amount  to  be  found  due  from  the  de- 
fendant Oharles  Williams  shall  fall  short  of  the  half  part  of  the 
residue  so  to  be  ascertained  and  calculated  as  aforeeaid,  then  de- 
clare that  the  next  of  kin  of  the  testator  at  the  time  of  his  de- 
cease are  entitled  to  so  much  of  the  half  part  of  the  residue,  so  to 
be  calculated  and  ascertained  as  aforesaid,  as  shall  exceed  the 
amount  to  be  found  due  from  thu  defendant  Charles  Williams 
as  aforesaid :  and,  for  the  better  taking  of  such  accounts,  &a 


[*578]  *Campbell  v,  ANDREWS.(a^ 

Plaintiff. — Practice. 

1842 :  28th  April. 

Plain  tiffs  filed  a  supi^emeDtal  bill  for  the  purpose  of  bringing  befbre  the  ooort  the 
assignees  of  a  defendant  who  had  become  bankrupt  The  plaintifle  were  fuUj 
desoribed  in  the  original  bill,  but,  in  the  supplemental  bill,  their  places  of  reai- 
denoe  were  omited.     Held,  on  motion,  that  they  must  give  security  for  costs. 

This  was  a  supplemental  suit,  for  the  purpose  of  bringing  be* 
fore  the  court  the  assignees  of  a  defendant  to  the  original  bill, 
who  became  bankrupt  pending  the  suit.  The  plaintifib  were,  in 
fact,  the  same  persons  as  were  plaintifi&  in  the  original  suit:  but, 
in  the  supplemental  bill,  they  were  not  described  except  by  their 
names :  and,  on  that  account, 

Mr.  Bethell  and  Mr.  Webster^  for  the  assignees,  now  moved,  be» 
fore  answer,  cither  that  the  supplemental  bill  might  be  taken  c^ 
the  file,  with  costs ;  or  that  all  proceedings  might  be  stayed  un- 
til the  plaintiflfe  should  have  either  given  security  for  costs,  or 
amended  the  supplemental  bill  by  inserting  their  places  of  resi- 
dence. They  said  that  the  bill  was  an  original  one,  as  against 
the  assignees,  and  that  they  were  not  bound  to  look  out  of  it  for 
the  description  of  the  parties  who  were  suing  them. 
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Mr.  K.  Parker  and  Mr.  Qrove  said  that  the  original  bill  con- 
tained a  full  description  of  the  plaintiff  and  that,  if  there  was 
anything  in  the  objection,  it  ought  to  have  been  taken  by  de- 
murrer  and  not  by  motion. 

The  Vice-Oha/nceBoT  said  that,  for  anything  that  appeared  to  the 
contrary,  the  plaintiffs  might  have  changed  their  places  of  resi* 
dence,  or  even  be  out  of  the  jurisdiction ;  and  that  they  must 
give  security  for  the  oosts  of  the  supplemental  suit^  and  all  pro* 
ceedings  in  it  must  be  stayed  in  the  meantime ;  and  also  that 
they  must  pay  the  costs  of  the  motion. 


♦Marhk  v.  Martik.  0         [*579] 

TFi7t —  Construction. — Advowson, — Next  preseTitaHon. — Intestacy, 

184^ :  4th  May. 

A  teslator,  who  was  both  patron  and  incumbent  of  a  Uving,  devised  the  advowsoa 
and  all  his  other  real  estates^  and  iilao  bia  personal  estate,  to  trustees  in  trust  to 
pay  the  rmta,  dividends^  ioterest  and  annual  income  of  his  real  estates,  until  they 
should  be  sold  as  thereinafter  directed,  and  also  of  his  personal  estate,  to  his  sister, 
until  she  should  have  a  child ;  and,  immediately  after  her  having  a  child,  in  trust 
to  stand  seised  and  possessed  of  his  real  estates,  if  not  then  sold,  and  of  his  per- 
sonal estate  and  the  rentf,  dividends,  interest  and  a»nual  income  thereof,  in  trust 
for  her  children  or  child  who  should  attain  21,  their  heirs,  &c. ;  and  if  she  should 
have  no  such  child,  then  in  trust,  after  her  death,  for  the  trustees,  their  heirs,  &a 
The  testator  then  directed  his  trustees  to  sell  the  advowson  and  his  other  real 
estates,  with  all  convenient  speed  after  bis  death,  and  to  stand  possessed  of  the 
proceeds  upon  the  trusts  before  declared  of  his  personal  estate :  and  he  empowered 
his  trustees  to  apply  the  renia,  dividends,  interest  and  annual  income  of  the  pre- 
sumptive shares  of  his  sister's  children,  oi  his  real  estates,  (if  not  then  sold,)  aud, 
if  sold,  then  of  the  money  arising  therefrom,  and  of  his  personal  estate,  for  thetr 
maintenance  during  their  minorities ;  and  directed  that  the  surplus  rente,  divi* 
dends,  interest  and  annual  income  should  be  invested  and  accumulated  for  tb« 
benefit  of  the  children  from  whose  shares  the  same  should  be  saved. 

At  the  testator's  death,  bis  sister  (who  was  his  heir)  had  three  infant  children ;  and 
his  living  having  become  vacant  by  bis  death,  the  question  was  whether  the 
children,  their  mother,  or  the  trustees  were  entitled  to  present  to  it  Held  that, 
as  the  presentation  to  a  living  does  not  produce  rm<9,  dividends^  interest  or  annual 
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inoome,  the  dispoeitiona  of  the  will  were  not  applicable  to  that  spedea  of  pro- 
perty, and,  oonaequently,  that  the  testator^a  sister  was  entitled,  as  hia  heir-at- 
law,  to  present  the  livmg  on  the  existing  vacancy. 

The  Rev.  William  Marsden,  by  his  will  dated  the  18th  day 
of  August,  1840,  gave  his  advowson  and  right  of  patronage  and 
presentation  of  and  to  the  rectory  of  Everinghara  in  Yorkshire, 

of  which  (as  he  mentioned)  he  was  incumbent,  with  the 
[*680]     rights,  privileges,  *and  appurtenances  belonging  thereto, 

and  all  glebe-lands,  tithes,  tenths,  oblations,  obventions, 
fruits,  offerings,  dues,  duties,  emoluments,  and  advantages  whatso* 
ever  to  the  said  advowson  belonging,  and  all  houses,  outhouses, 
&c.,  whatsoever  to  the  said  advowson  belonging,  also  his  three  cot- 
tages in  Chorley  in  the  county  of  Lancaster,  and  his  close  of  land 
in  the  parish  of  Kirkham  in  the  same  county,  and  his  three  mes- 
suages in  the  town  and  county  of  the  town  of  Nottingham,  late  the 
property  of  1^  uncle  William  Marsden,  esquire,  and  all  other  his 
real  estate,  isubjcct  nevertheless  to  an  annuity  of  130^  and  to 
another  annuity  of  2021  then  already  charged  upon  the  messuages 
in  Nottingham  by  his  late  uncle,  and  also  his  leasehold  messuage 
and  premises  in  the  borough  of  Southwark,  and  all  his  canal 
shares,  money,  securities  for  money,  goods,  chattels,  personal  es- 
tate and  effects  whatsoever  and  wheresoever,  subject  to  the  pay- 
ment of  his  just  debts,  funeral  and  testamentary  expenses  and 
the  annuities  and  legacies  given  bv  his  will,  unto  and  to  the  use 
of  his  friends  the  Rev.  John  Blew,  and  the  Bev.  John  Grant 
Lawford,  their  heirs,  executors,  &c.,  upon  trust,  when  and  as 
they,  in  their  discretion,  should  see  proper,  for  the  benefit  of  his 
estate,  to  sell  and  convert  into  money  all  such  parts  of  his  per- 
sonal estate  and  effects  as  should  not  consist  of  money  or  se- 
curities for  money,  and  to  call  in  such  parts  thereof  as  should 
consist  of  moneys  or  securities  for  money,  (except  mortgages,) 
and  thereupon,  with  all  convenient  speed,  to  place  out  and  in- 
vest the  moneys  arising  by  such  sal&s  and  to  be  called  in  as  last 
mentioned  on  government  or  real  securities,  and  to  stand  seised 
and  possessed  of  his  said  real  estates,  and  also  of  his  said  per- 
sonal estate  and  effects,  and  the  securities  upon  which  the  same 
should  be  invested,  in  trust  to  receive   the  rents,  dividends 
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*and  annual  income  of  his  said  real  estates,  until  the  [*681] 
same  should  be  sold  as  thereinafter  contained,  and  also 
of  his  said  personal  estate,  and  thereout  to  pay  the  annuities  be* 
fore-mentioned  and  certain  other  annuities,  and  in  trust,  during 
such  time  or  times  as  his  dear  sister  Charlotte,  the  wife  of  Wil- 
liam John  Martin,  should  not  have  any  child  or  children  by  the 
said  William  John  Martin  actually  bom  and  living,  to  pay  the 
whole  of  the  said  rents,  dividends,  interest  and  annual  income 
of  his  said  real  estates  until  the  same  shall  be  sold  as  thereinaf- 
ter contained,  and  also  of  his  said  personal  estate,  subject  to  the 
payment  thereout  of  the  before-mentioned  annuities,  to  his  said 
sister  Charlotte  during  her  life  for  her  separate  use ;  and,  in  case 
his  said  sister  should  have  a  child  or  children  born  alive  by  the 
said  William  John  Martin  as  aforesaid,  he  directed  that,  from 
and  immediately  after  the  birth  of  such  child  or  children,  his 
trustees  should  stand  seised  and  possessed  of  all  his  said  real 
estates,  if  not  then  previously  sold,  and  also  of  his  said  personal 
estate  and  effects,  and  the  securities  upon  which  the  same  might 
be  invested,  and  the  future  and  accruing-ren^,  dividends,  interest 
and  annual  income  thereof,  after  payment  thereout  of  the  afore- 
said annuities,  in  trust  for  all  and  every  the  children  and  child  of 
his  said  sister  by  the  said  W.  J.  Martin  who  should  attain  the  age 
of  21  years,  and  their  respective  heirs,  executors,  Ac.,  to  be 
divided  between  them,  if  more  than  one,  in  equal  proportions, 
and  if  his  said  sister  should  not  have  any  children  or  child  who, 
under  the  trusts  aforesaid,  should  become  entitled  to  his  said 
real  estates  if  unsold  as  aforesaid,  and  to  his  said  personal  es- 
tate and  effects,  and  the  securities  upon  which  the  same  should 
be  invested,  then,  in  trust,  after  her  decease  and  such  failure  of 
her  issue  as  aforesaid,  to  divide,  convey  and  assign  all  his 
said  real  and  ^personal  estates,  and  the  rents,  dividends,  [*682] 
interest  and  annual  produce  thereout  of  the  aforesaid 
annuities,  unto  and  between  his  said  two  friends,  William  John 
Blew  and  John  Grant  Lawford,  their  heirs,  executors,  ic.,  in 
equal  shares,  as  tenants  in  common :  provided  that,  in  case  his 
said  sister  should  have  any  child  or  children  by  her  said  hus^ 
band  bora  and  alive,  and  all  of  them  should  afterwards  die  in 
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her  lifetime  witboat  having  attained  the  age  of  21  years,  then 
and  so  often  as  the  same  might  happen,  the  right  of  his  sister  to 
the  income  of  his  said  real  and  personal  estates  should  revive : 
provided  that  his  trustee  or  trustees  for  the  time  being  should 
have  a  discretionary  power  either  to  retain  or  at  any  time  or 
times  to  sell  his  canal  shares  when  and  as  they  and  he  might 
think  it  most  desirable  and  advantageous  for  his  personal  estate* 
The  testator  then  expressed  himself  as  follows :  '^  Provided  also, 
and  it  is  my  further  will  and  intention,  and  I  hereby  direct  that, 
with  all  convenient  speed  after  my  decease,  as  to  my  said  advow- 
son  of  the  rectory  of  the  parish  and  parish  church  of  Evering- 
ham  aforesaid,  and  the  glebe-lands,  tithes,  tenths,  oblations,  ob- 
ventions,  fruits,  ofterings,  dues,  duties,  emoluments  and  advan- 
tf^es,  and  the  houses,  outhouses,  &c.,  and  appurtenances  whatso- 
ever to  the  said  advowson  belonging  or  in  anywise  appertaining, 
and  also  my  said  cottages  situate  at  Chorley  aforesaid,  and  also 
my  said  close  of  land  situate  at  Kirkham  aforesaid,  and  also  all 
other  my  said  real  estates  whatsoever  and  whersoever  given  and 
devised  to  them  by  this  my  will,  and  also  my  said  leasehold  mes- 
suage and  premises  situate  in  the  borough  of  Southwark,  and 
that  with  all  convenient  speed  after  the  death  of  the  survivor  of 
the  aforesaid  annuitants,  as  to  my  messuages  in  the  town  of  Not- 
tingham aforesaid,  the  trustee  or  trustees  for  the  time 
[*688]  being  of  this  my  will  ^shall  sell  and  absolutely  dispose 
of  all  and  singular  my  said  real  estates  at  the  times  or 
periods  last  mentioned,  freed  and  discharged  from  all  liability  in 
respect  of  the  aforesaid  annuities,  or  any  of  them,  as  the  case 
may  be,  either  together  or  in  parcels,  by  public  auction  or  private 
contract,  with  full  power  to  buy  in  the  same  or  any  part  thereof 
at  any  public  auction,  and  also  to  rescind  or  vary  the  terms  of 
any  contract  for  sale,  and  ajfterwards  to  re-6ell  the  same,  and  to 
convey  and  assure  the  same,  when  sold,  unto  the  purchaser  or 
purchasers  thereof,  or  as  he  or  they  shall  direct.  And  my  will 
further  is  that  my  said  trustees  or  trustee  for  the  time  being  shall 
lay  out  and  invest  the  clear  amount  of  the  moneys  which  shall 
arise  from  such  sale  or  sales  as  aforesaid,  upon  the  same  or  the 
like  stocks,  funds  or  securities,  and  shall  stand  and  be  pos- 


CASES  IN  CHANCERY.  498 


MartiD  y.  ICartin. 


sessed  of  and  interested  in  the  last-mentioned  moneys,  stocks, 
ftmds  and  securities,  and  the  interest,  dividends  and  annual  in- 
come  thereof,  upon,  for,  under  and  subject  to  such  and  the  same 
trusts,  intents  and  purposes,  powers,  and  provisions,  as  hereinbe- 
fore directed,  expressed  and  declared  with  regard  to  the  residue 
of  my  said  personal  estate  and  effects,  or  such  or  so  many  of 
them  as  shall  be  then  subsisting  or  capable  of  taking  effect:  pro- 
vided always^  and  I  hereby  further  will  and  declare  that  my  said 
trustees  and  trustee  for  the  time  being  shall  and  may,  if  they  and 
he  shall  think  proper,  and  at  their  or  his  discretion,  during  the 
minority  of  any  child  or  children  of  my  said  sister,  pay  or  apply 
the  rentSj  dividends,  interest  and  annual  income  of  the  presump- 
tive share  or  shares  of  the  same  child  or  children,  of  and  in  my 
said  real  estates,  if  not  then  sold  as  hereinbefore  directed,  and  if 
sold,  then  of  the  money  arising  therefrom,  and  also  of  and  in 
my  said  personal  estate  and  effects  under  the  trusts  afore- 
said, for  and  towards  the  *maintenance,  education,  and  [*584] 
advancement  of  such  child  or  children,  and  that  all 
the  surplus  rents,  dividends,  interest  and  annual  income  which 
shall  not  be  applied  for  that  purpose,  shall  be  invested  in  the 
public  iunds,  or  government  or.  real  securities,  and  allowed  to  ac» 
cumulate,  in  the  nature  of  compound  interest,  for  the  benefit  of 
the  child  or  children  from  whose  share  or  shares  the  same  shall 
be  saved."  The  testator  then  gave  certain  specific  and  pecuniary 
legacies,  and  appointed  William  John  Blew  and  John  Grant 
Lawford  executors  of  his  will. 

The  testator  died  on  the  21st  of  December,  1841,  leaving  his 
sister  Charlotte  Martin,  his  heir-at-law.  She  had  three  infant 
children  by  her  husband,  W.  S.  Martin,  livings  at  the  testator's 
death. 

In  March,  1$42,  the  children  filed  the  bill  in  this  cause,  against 
their  father  and  mother,  Messrs.  Blew  and  Lawford,  and  the  an- 
nuitants under  the  will,  praying,  amongst  other  things,  that  the 
trusts  of  the  will  might  be  performed  under  the  direction  of  the 
court,  and  that  nevf  trustees  might  be  appointed  in  the  place  of 


494     .  CASES  IN  CHANCERY. 

Kartin  ▼.  Martin. 

Blew  and  Lawford,  they  having,  as  the  bill  alleged,  refused  to 
act  Shortly  afterwards,  and  before  any  of  the  defendants  had 
put  in  their  answers,  the  plaintiffs  presented  a  petition  in  the 
causey  stating  that,  although  nearly  three  months  had  elapsed 
since  the  testator's  death,  neither  Blew  nor  Lawford  had  proved 
the  will,  nor  intermeddled  with  the  testator's  estate ;  and  that 
the  petitioners  believed  that  they  intended  to  renounce  the  pro- 
bate  and  to  disclaim  the  trusts  of  the  will :  that  the  testator,  at 
his  death,  was  both  patron  and  incumbent  of  the  rectory  of 

Everingham,  and  that  the  church  had  been  vacant  ever 
[^586]    since  his  death,  and  no  steps  had  been  *taken  for  filling 

it ;  and,  the  petitioners  were  advised  that  it  was  doubtful 
whether  the  presentation  to  the  rectory  did  not  belong  to  Char* 
lotte  Martio,  as  the  testator's  heir :  and  they  submitted  that  they 
were  entitled  to  the  immediate  interference  of  the  court  for  the 
preservation  of  the  testator's  property,  and  that  all  necessary 
directions  ought  to  be  given  for  the  presentation  of  a  fit  person 
to  the  church,  in  order  that,  when  it  should  be  full,  the  advow- 
son  might  be  sold  according  to  the  directions  of  the  will.  The 
petition  prayed  that  it  might  be  declared  to  whom  the  presenta* 
tion  to  the  church,  on  the  then  existing  vacancy,  belonged ;  or 
that  it  might  be  referred  to  the  Master  to  approve  of  some  fit  pei^ 
son  to  be  appointed  to  the  church,  and  also  to  appoint  a  receiver 
of  the  testator's  real  and  personal  estates. 

Mr.  BetheU  and  Mr.  JEUisan^  for  the  petitioners,  said  that  their 
clients  were  beneficially  interested  in  the  advowson  of  the  rec- 
tory, and  that  the  right  of  presentation  followed  the  right  to  the 
advowson ;  and,  consequently,  the  petitioners  were  entitled  to 
present  on  the  existing  vacancy ;  that  the  heir-atJaw  could  not 
be  entitled  to  present;  for  the  testator's  intention  was  that  the 
advowson  should  be  sold  to  the  best  advantage ;  and  the  heir 
might  select  a  very  young  life,  and  thereby  greatly  prejudice  the 
sale  :  that,  if  the  trustees  were  the  parties  to  present,  the  court 
would  control  them  in  the  exercise  of  their  power,  and  would 
take  care  that  they  exercised  it  in  a  manner  most  beneficial  to 
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the  petitioners.  Sherrard  v.  Lord  Bdrbor(mgh^{a)  Hawkins  ▼• 
Chappd^b)  H6U  v.  Tht  Bishop  of  Winton,{c)  HiU  v.  Tlie  Bishop  of 
London.{d) 

♦The   Vtoe-Chancdlor.'—lti  Hawkins  v.  Chappel,  the    [*586] 
whole  beneficial  interest  was  devised :  the  gift  was  not 
contingent    In  the  present  case  the  disposition  of  the  beneficial 
interest  is  executory. 

Mr.  0.  Richards  and  Mr.  Hardy,  for  the  trustees : — ^The  testa- 
tor was,  as  he  mentions  in  his  will,  the  incumbent  of  the  rectory ; 
and  he  must  have  known  that  the  living  would  become  vacant 
at  his  death,  and  that  the  advowson  could  not  be  sold  until  the 
vacancy  was  filled  up.  So  that  the  right  of  presenting  to  the 
living  on  his  death,  is,  necessarily,  an  incident  to  the  sale ;  and, 
as  such,  it  belongs  to  the  trustees  by  whom  the  advowson  is  to 
be  sold.  Besides,  the  interests  of  the  children  are  contingent ; 
and,  if  none  of  them  attain  21,  the  trustees  will  take  beneficially 
under  the  will.  Again,  the  testator,  in  the  provision  which  he 
makes  for  the  children  of  his  sister,  uses  the  words,  rents,  interest, 
and  dividends :  but  none  of  those  terms  are  applicable  to  the 
next  presentation  to  a  living,  for  it  produces  no  income  whatever. 

The  heir  can  not  be  entitled  to  present :  for,  if  she  were  al- 
lowed to  do  so,  she  might  deteriorate  the  value  of  the  advowson 
by  presenting  a  clerk  who,  only  shortly  before,  had  taken  holy 
order8.(«) 

Mr.  Oovlbum  for  Mr.  and  Mrs.  Martin,  the  latter  of  whom  was 
the  testator's  heir 

Thb  Vicr-Chancellor:— I  do  not  want  to  hear  the  counsel 
for  the  heir-at-law.  This  seems  to  me  to  be  a  very  simple  ques- 
tion. 

(a)  Amb.  166.  &0  1  Atk.  618. 

%  1  Atk.  621.  (d)  asynum  t.  BenmeU^  2  Atk.  482. 

(c)  2  Salk.  260. 
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[*687]  *The  trusts  of  tbe  will  are  in  the  nature  of  executory 
devises ;  because  the  objects  of  those  trusts  are  such  of 
the  children  of  the  testator's  sister  who  should  attain  21 :  and, 
in  case  the  sister  should  have  no  child  who  should  attain  that 
age,  then  tbe  trustees  themselves  are  the  objects  of  the  trust 
Consequently,  as  the  sister  naa  chil  dren  at  the  death  of  the  tes- 
tator, those  children  are  executory  devisees  of  the  trust  Then 
there  is  a  direction  that  the  trustees  should  sell  the  advowson: 
but  they  have  not  sold  it;  and,  by  the  death  of  the  testator,  the 
church  has  become  vacant  Then  there  is  a  direction  that,  dur- 
ing the  minorities  of  the  children,  the  trustees  should  apply  the 
rents,  dividends,  interest  and  annual  income  of  their  presumptive 
shares  for  their  maintenance,  education  and  advancement :  and, 
after  that,  there  is  a  direction  that  all  the  surplus  rents^  divi- 
dends, interest  and  annual  income  which  should  not  be  so  ap* 
plied;  should  be  invested  in  the  funds  and  accumulated. 

Now,  though  the  law  does  hold  a  presentation  to  a  living  to  be 
a  beneficial  interest;  yet  it  cannot  be  the  means  of  producing  an 
income  either  for  the  maintenance  of  children  or  for  the  purp»ose 
of  forming  an  accunuilating  fund.  Therefore,  I  think  that  no 
beneficial  interest  in  the  presentation  now  in  question,  is  given 
to  the  children ;  but  it  is  like  any  other  thing  which  becomes 
separated  from  the  rest  of  the  devise  ;  that  is,  it  has  descended 
to  the  heir-at-law. 

Declare  that  the  testator's  heir-at-law  is  entitled  to  present  to 
the  living  on  the  existing  vacancy. 
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♦Davenport  v,  Coltman,  [*588] 

WilL —  Construction, — Intestaq/. — Implication. 

1842 :  4tU,  6th,  and  7Ch  Uny, 

Testator  being  seised  in  fee  of  a  house  in  the  town  of  0.,  and  of  estates  in  the 
counties  of  H.  and  L.,  gave  pecuoiary  legacies  to  his  two  sons  (one  of  whom  was 
his  heir,)  and  alao  to  his  two  daughters,  M.  and  C.  He  then  gave  to  his  wife,  for 
her  life,  the  possession  of  his  house,  together  with  the  use  of  his  plate,  furniture, 
Ac,  and  the  interest  of  his  stock  in  the  funds,  during  her  life ;  "  save  and  except 
the  clauses  in  favor  of  my  daughters,  as  already  mentioned:  at  her  decease,  it  is 
my  will  and  pleasure  that  M.  and  0.  shall  divide  equally  between  them,  as  residuary 
Uffolees,  whatewr  I  may  die  possessed  of,  except  what  is  already  mentioned  in  favor 
€f  others,"  Held  that  H.  and  C.  took  an  estate  in  fee  in  remainder  expectant  on 
the  death  of  the  testator's  widow,  in  the  house  in  C,  and  an  estate  in  fee  com- 
mencing on  the  widow's  decease,  in  the  estates  in  H.  and  L.;  and  that  the 
widow  did  not  take  a  life-interest  by  implication  In  those  estates,  but  that  the 
beir  took  them,  by  descent,  during  her  life. 

In  pursuance  of  the  decree  made  at  the  hearing  of  this  cause, 
in  February,  1841,  the  following  case  was  stated  for  the  opinion 
of  the  Judges  of  the  Exchequer. 

George  Coltman  was  at  the  time  of  making  his  will  hereinafter 
mentioned,  and  thenceforth  continued  until  and  at  the  time  of 
his  death,  seised  in  fee-simple  of  the  house  in  Stanley-place, 
Chester,  in  his  will  mentioned,  and  also  of  a  certain  tenement  in 
the  county  of  Lincoln,  and  a  certain  other  tenement  in  the  county 
of  Hertford.  The  said  George  Coltman,  being  so  seised  as  afore- 
said, and  being  also  possessed  of  certain  sums  of  money  in  the 
8?.  per  cent  and  il  per  cent,  bank  annuities,  and  of  an  interest 
in  the  leasehold  houses  at  Liverpool  in  the  will  mentioned,  and 
of  the  other  personal  estate  therein  also  mentioned,  duly  made 
his  last  will  and  testament,  bearing  date  the  26th  of  March,  1828, 
which  was  duly  executed  and  attested  as  by  law  was  then  re- 
quired for  the  devise  of  real  estates,  and  which  was  in  the  words 
and  figures  following,  that  is  to  say  : 

Vol.  Xn.  82 


496  CASES  IN  CHANCERY. 

Davenport  t.  Coltman. 

"  The  will  of  Gteorge  CoUman,  doctor  of  physic,  now  reaident 

in  Chester,  made  on  the  26th  day  of  March,  in  the  year 
[*589]    *1828  of  the  Christian  era.    I  revoke  all  former  wills. 

To  my  son,  Thomas  Coltman,  I  beqaeath  my  gold 
watch,  chain  and  seals,  my  carriages,  harness  and  horses,  and 
cows,  market-cart  and  harness  for  the  same,  also  whatever  is  con- 
sidered as  belonging  to  me  at  my  new  residence  in  Hagnaby 
Priory.  To  my  daughter,  Mary  Newbold,  I  bequeath  the  sum 
of  2oOL  per  annum ;  and,  in  case  of  her  death  and  without 
issue,  the  same  sum  to  her  husband,  for  his  natural  life,  and, 
afterwards,  to  be  equally  divided  between  my  son,  George  Colt- 
man, and  daughter,  Charlotte  Coltman.  To  my  daughter,  Char- 
lotte Coltman,  I  bequeath  the  sum  of  2502.  per  annum;  and,  in 
case  she  should  continue  unmarried  or  die  without  issue,  the  same 
shall  be  taken  possession  of  by  her  brother,  George  Coltman.  To 
my  son  Gteorge  Coltman,  I  bequeath  the  sum  of  8,0002.,  which 
he  is  not  to  receive  till  after  the  death  of  his  mother,  and  like* 
wise,  at  her  decease,  all  the  plate  which  I  may  die  possessed  of; 
but,  at  my  decease,  he  is  to  have,  immediately,  the  whole  of  my 
library  at  his  own  disposal.  That  my  wife,  Mary  Coltman, 
may  be  left  in  as  comfortable  a  situation  as  possible,  I  bequeath 
to  her,  for  her  natural  life,  the  possession  of  my  house  in  Stanley- 
place,  Chester,  together  with  the  use  of  the  plate,  china,  linen, 
and  household  furniture,  and  all  the  joint  property  in  houses  in 
Liverpool,  and  likewise  of  interest  of  money  as  often  as  due, 
arising  from  the  three  and  four  per  cents.,  and  to  have  and  to 
hold  the  same  during  her  natural  life,  save  and  except  the  clauses 
in  favor  of  my  daughters  as  already  mentioned.  At  her  decease 
it  is  my  will  and  pleasure  that  Mary  Newbold  and  Charlotte 
Coltman  shall  divide  equally  between  them,  as  residuary  lega- 
tees,  whatever  I  may  die  possessed  of,  except  what  is  already 

mentioned  in  favor  of  others.  I  give  and  bequeath 
[*590]    the  small  sum  of  502.  to  my  much  ^esteemed  friend, 

John  Eden,  Esq.,  attorneyat-law,  of  Liverpool.  To 
Betty  Moffitt  I  give  and  bequeath  the  sum  of  182.  per  annum 
for  her  natural  life.  This  is  done  as  a  small  token  of  friendship 
for  her  long  and  important  services  in  my  family.    That  the  in- 
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tention  of  this  my  will  may  be  carried  into  execation,  I  appoint 
my  wife  my  execatrix,  John  Erlen,  Esq.,  and  my  son,  Thomas 
Ooltman,  executors.  As  for  the  houses  in  Liverpool,  they  may 
dispose  of  any  one  or  the  whole  of  them  whenever  the  same  may 
be  thought  advisable  for  the  benefit  of  the  parties  concerned ;  but 
the  house  in  Chester  must  not  be  sold  as  long  as  my  wife  lives." 

The  said  testator,  G^rge  Coltraan,  died  on  the  8d  day  of  Au- 
gust, 1828,  without  having  in  any  manner  revoked  or  altered  his 
said  will,  leaving  his  wife^  the  said  Mary  Coltman,  and  also  the 
four  children  named  in  his  said  will,  that  is  to  say,  1'liomns  Colt- 
man,  who  was  his  eldest  son  and  heir-at-law,  George  Coltmani 
Mary  Newbold  (since  deceased,)  and  Charlotte  Coltman,  who  has 
since  become  the  wife  of  John  Davenport  the  younger,  his  only 
next  of  kin  him  surviving. 

The  questions  for  the  opinion  of  the  court  are, 

B^rst^  what  estate,  if  any,  did  the  said  Mary  Coltman,  the  wife 
of  the  said  testator,  G^rge  Coltman,  take  in  the  said  tenements 
in  the  counties  of  Lincoln  and  Hertford  under  the  will  of  the 
said  testator ; 

Secondly,  what  estate,  if  any,  did  the  said  Mary  Newbold  and 
Charlotte  Davenport^  the  daughters  of  the  said  testator,  or  either 
and  which  of  them,  take  in  the  said  tenements  in  the  counties  of 
Lincoln  and  Hertford  under  the  said  will ;  and, 

*Thirdly,  what  estate,  if  any,  did  the  said  Mary  New-    [*691] 
bold,  and  Charlotte  Davenport,  or  either  and  which 
of  them,  take  in  the  said  house  or  tenement  in  Stanley-place^ 
Chester,  under  the  same  will 

The  case  was  argued  in  Michaelmas  Term,  1841,  and  on  the 
81st  of  January,  1842,  the  Barons  of  the  Exchequer  certifiedi 

Firsts  that  Mary  Coltman,  the  wife  of  the  testator,  took  no  es- 
tate in  the  tenements  in  the  counties  of  Lincoln  and  HerlsL 


600  CASES  IN  OHANCEBY. 

Davenport  ▼.  Coltman. 

Secondly,  that  Mary  Nevbold  and  Charlotte  Davenport  took 
an  estate,  as  tenants  in  common  in  fee  simple,  in  the  tenements 
in  Lincolnshire  and  Herts,  under  the  said  will,  commencing  at 
the  death  of  the  said  testator's  widow.(a) 

Thirdly,  that  the  said  Mary  Newbold  and  Charlotte  Davenport 
took  an  estate  as  jbenants  in  common  in  fee  simple  in  the  Stanley- 
place  house  in  remainder  exoectant  on  the  life  estate  of  the 
widow.(6) 

[*592]        *The  cause  now  came  on  to  be  heard  on  the  equity 
reserved. 

Mr.  Beihell  and  Mr.  Wittoock  for  the  plaintiff,  the  testator's 
daughter,  Charlotte  Davenport,  supported  the  certificate.  They 
cited  Huxiep  v.  Brooman^{c)  Hopeujdl  v.  Acklandj{d)  Pitman  v. 
Stevens,{e)  Hylsy  v.  Hyhy^iJ)  Tanner  v.  Morse^{g)  Monk  v,  Mawds- 
ky,{h)  Murry  v.  Wyse,{%)  Doe  v.  ToJlM,{k)  WUce  v.  WikeJiJ) 
Noel  V.  j5foy,(m)  Barnes  v.  Paich^{n)  Thomas  v.  Phelps.ip) 

Mr.  Koe^  for  Francis  George  Newbold,  the  heir-at-law  of  tes- 
tator's daughter,  Mary  Newbold,  also  supported  the  certificate ; 
he  cited  Doe  v.  Lainchbury^(p)  and  Doe  v.  LangJandsJ^ 

(•)  The  optnion  of  the  Barcms  of  the  Exchequer  seeioa  to  hare  been  founded 
vpon  the  oomprebensive  effect  oTihe  expressioa :  *'  whatever  I  maj  die  poaeeved 
ot"  Bat  was  not  the  effect  of  that  expresaion  limited  by  theprecedisg  words: 
"at  her  decease?*'  Did  not  those  words  show  that  the  testator  meant  that  his 
danghters  sliould  divide  between  them  what  he  had  given  to  his  wife  for  life,  and 
nothing  more?  If  not,  whj  did  he  postpone  the  division  until  the  death  of  his 
wife?  It  will  appear,  from  the  second  part  of  this  report^  oommencing  at  page 
610,  that  (whatever  might  be  the  legal  eflbct  of  the  expression  above  referred  to)  the 
testator  could  not  intend  it  to  have  the  effect  attributed  to  it;  inasmuch  as  he  did  not 
know,  when  he  made  his  will,  that  the  Lincolnshire  and  Herts  estates  were  hispropertjf. 

(ft)  See  9  Mees.  &  Wels.  481.  (k)  11  East,  246. 

(c)  1  Bro.  0,  a  437.  (0  7  Bing.  664. 

(10  I  8alk.  939.  (m)6IUdd.88. 

(0)  1»  Kaat»  60&.  (n)  8  Vee.  604. 

(/)  3  Mod.  228.  (0)  4  Russ.  348. 

ig)  Ca.  Temp.  Talb.  284.  (p)  11  East,  290. 

(A)  iinfe,  Vol  L  236.  (st)  14  Bast,  370. 

(f)  2  Vera.  664^ 
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Mr.  (?.  Richards  and  Mr.  Lee^  for  Thomas  Coltman,  the  testa- 
tor's heir-at-law : — The  testator's  Hertfordshire  and  Lincolnshire 
estates  were  of  oonsiderable  value ;  and  it  is  but  reasonable  to 
suppose  that  the  testator,  if  he  had  intended  to  dispose  of  them, 
would  have  mentioned  them  specifically.  He  has  left  nothing 
to  his  heir-at-law  except  articles  of  trifling  value ;  and  the  fair 
presumption  is  that  he  did  not  leave  him  anything  more,  because 
he  knew  that  the  law  would  provide  for  him.  The  words, 
"whatever  I  may  die  possessed  of,"  are  not  only  gen- 
eral and  inappropriate  to  real  estate,  but  show  *that  [*593] 
the  testator  was  looking  at  what  he  might  be  possessed 
of  at  his  death:  and,  however  liberally  those  words  may  be 
construed,  they  could  not,  as  the  law  stood  when  this  will 
took  effect,  have  been  held  to  include  real  estate  which  the 
testator  acquired  after  the  date  of  his  will.  The  case  princi- 
pally relied  on  by  the  Barons  of  the  Exchequer,  was  Hvaiep  v. 
Brooman.  There  the  words,  as  to  the  effect  of  which  the  court 
had  to  decide,  were  ''all  I  am  worth."  Those  words  showed 
that  the  testator  intended  to  dispose  of  property  which  he  had 
at  the  time  when  he  made  his  will,  and,  accordingly,  they  were 
held  to  include  real  estate;  but  it  by  no  means  follows  that  the 
court  would  have  come  to  the  same  conclusion,  if  the  words  had 
been,  "  all  I  may  be  worth  at  my  death,"  that  is,  if  they  had 
been  applicable,  as  they  are  in  this  case,  to  property  subsequently 
acquired.  In  Barnes  v.  Patchy  the  words  were  totally  dissimilar 
to  those  in  the  present  case ;  they  were,  "  the  whole  residue  of 
my  estate : "  and  it  clearly  appears,  from  the  judgment,  that  the 
Master  of  the  Bolls  came  to  the  conclusion  which  he  did  in  that 
case,  because  the  word,  "estate."  was  used.  In  Pitman  v.  /Site- 
vens^  the  testator  commenced  his  will  by  expressing  an  intention 
to  dispose  of  all  that  he  should  die  possessed  of,  real  and  per- 
sonal :  and,  in  the  very  next  sentence,  he  appointed  Captain 
Preston  his  residuary  legatee  and  executor;  and,  after  giving 
certain  legacies,  he  recommended  Captain  Preston  to  be  kind  to 
bis  brother-in-law :  so  that  it  was  evident  that  he  contemplated, 
as  Lord  EUenborough  says  in  his  judgment,  that  Captain  Pres- 
ton would  have  all  his  funds,  real  and  personal,  that  he  should 
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die  possessed  of  and  should  not  have  otherwise  bequeathed.  In 
Hyley  v.  HyUy^  the  question  was  what  effect  ought  to  be  given  to 

the  word  "  estate."  But  we  are  now  contending,  not  that 
[*594]     real  estate  will  not  *paas  by  the  word  "  estate,"  but  that  it 

will  not  pass  by  the  words  ^'  whatever  I  may  die  possessed 
of."  In  Marry  v.  Wyse^  the  question  was  not  whether  real  estate 
would  pass  by  the  words  used  (for,  as  to  that,  there  could  be  no 
doubt;)  but  what  quantity  of  interest  passed:  and  all  that  that 
case  decides,  is  that,  by  the  words  "  all  the  rest  and  residue  of 
my  real  estate,"  a  fee-simple  will  pass.  The  case  of  Doe  v.  Tofidi 
shows,  merely,  that  words  applicable  to  personal  estate,  will  pass 
real  estate,  where  it  clearly  appears,  from  words  which  the  testa- 
tor subsequently  uses,  that  he  is,  in  fact,  disposing  of  real  estate. 
That  case  shows  nothing  more  than  this :  that  if  a  testator  were 
to  give  all  his  personal  estate,  called  Blackacre,  situate  in  a  cer- 
tain parish,  Blackacre  would  pass.  In  WUce  v.  Wilce  the  deci- 
sion was  founded  on  the  introductorv  words  in  the  will:  ^' As 
touching  such  worldly  property  wherewith  it  hath  pleased  God 
to  bless  me  in  this  world,  I  give,  devise  and  dispose  of  the  same 
in  the  following  manner."  That  case,  indeed,  is  in  our  favor ; 
for  it  appears  from  the  judgment  of  Tindal,  C.  J.,  that^  unless 
the  testator  had,  by  the  preamble  to  his  will,  disclosed  his  inten- 
tion to  dispose  of  the  whole  of  his  property  of  every  kind,  thai 
learned  judge  would  not  have  held  that  real  estate  passed  by  the 
words  "everything  else  I  may  die  possessed  o£"  In  Doe  v. 
Lainchbury^  a  testator  devised  all  the  residue  of  his  money,  stock, 
property  and  effects  of  what  nature  or  kind  soever;  and  it  was 
held  that  the  words,  "  property  and  effects,"  passed  real  as  well 
as  personal  estate ;  because  it  appeared,  from  other  parts  of  his 
will,  that  the  testator  had  applied  those  words  to  real  estate.  In- 
deed, he  began  his  will  by  stating :  "  As  to  my  money  and  ^^ecto, 
I  dispose  thereof  as  follows : "  and  then  proceeded  to  dispose  of 

parts  of  his  real  estates.  That  case,  therefore,  resembles 
[*595]    Doe  v.  ToJUild^  and  is  totally  *unlike  the  one  which  we 

are  now  discussing.  In  Doe  v.  Langlanda^  the  word 
"  property  "  was  used,  and  Lord  Ellenborough,  0.  J.,  held  that^ 
taking  the  whole  of  the  will  together,  {bat  word  would  pass  real 
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estate.  The  same  observation  applies  to  Thomas  v.  Phelps  as  to 
Wike  v.  WUccj  namely,  that  the  preamble  to  the  will  showed  an 
intention,  on  the  part  of  the  testator,  to  dispose  of  the  whole  of 
his  property.  Moreover,  the  testator  disposed  merely  of  what 
he  then  was  possessed  o£  In  Nod  v.  Hoy  the  word  on  which  the 
question  arose,  was  "  property."  That  word  is  as  applicable  to 
real  as  it  is  to  personal  property ;  and  it  has  been  always  held 
so  to  be^  unless  there  was  something,  in  the  prior  part  of  the  will, 
to  confine  it  to  personal  estate. 

In  the  present  case,  there  is  no  introductory  clause,  as  there 
was  in  some  of  the  cases  which  have  been  cited  in  support  of  the 
certificate,  nor  is  there  any  expression  in  any  part  of  the  will 
which  shows  that  the  daughters  were  intended  to  take  real  estate. 
The  words,  "  shall  divide  equally  between  them,"  are  not  appli- 
cable, in  common  parlance  at  least,  to  real  property,  nor  are  the 
words^  "  residuary  legatees."  There  is  nothing  to  show  that  the 
testator  intended  his  daughters  to  take  anything  but  personal 
estate  under  the  residuary  bequest  The  clause,  ''  except  what 
is  already  mentioned  in  favor  of  others,"  cannot  apply  to  the 
Stanley-place  house ;  for,  in  the  first  place,  it  had  been  already 
mentioned ;  and,  in  the  next  place,  it  would  have  been  useless  to 
except  it;  for  the  time  when  the  division  was  to  take  place,  was 
the  decease  of  the  testator's  wife,  and  then  the  wife's  prior  inter* 
est  in  the  house  would  have  expired.  All  that  the  testator  meant 
to  include  in  the  exception,  was  what  he  had  before  bequeathed 
to  his  sons.  If  then,  as  we  submit,  the  Stanley-place 
*house  was  not  included  in  the  exception,  the  ground  [*596] 
on  which  the  Barons  of  the  Exchequer  arrived  at  the 
conclusion  that  the  testator  intended  his  other  real  estates  to  pass 
by  his  will,  wholly  fails.  Supposing,  however,  that  the  Stanley- 
place  house  is  included  in  the  exception,  it  by  no  means  follows 
that  the  Hertfordshire  and  Lincolnshire  estates  are  also  incladed 
in  it  Is  it  a  matter  of  no  importance  that  the  testator  has  men- 
tioned one  estate,  but  has  taken  no  notice  of  the  rest?  Besides, 
it  must  be  borne  in  mind  that  the  party  for  whom  we  appear,  is 
the  heir-at-law  of  the  testator :  and  there  is  no  rule  of  law  which, 
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hitherto  at  least,  has  been  more  strictly  adhered  to  than  that 
which  prescribes  that  an  heir  shall  not  be  disinherited,  except 
either  by  express  words  or  necessary  implication.  Where  pro- 
perty is  claimed  by  a  devisee  on  the  one  hand  and  by  the  heir 
on  the  other,  and  the  right  of  the  devisee  is  at  all  doubtful,  the 
heir  must  have  the  benefit  of  that  doubt.  The  Barons  of  the 
Exchequer,  however,  seem  to  have  considered  that  the  heir's 
legal  right  was  not  at  all  to  be  regarded ;  and  that  he  might  be 
disinherited  by  a  constructive  devise. 

The  following  cases  were  cited  by  Mr.  Richards  and  Mr.  Lee^ 
in  support  of  their  argument.  Doe  v.  Y€ud^{a)  Wilkitison  v.  Jfer- 
rylancly{b)  Shaw  v.  Bull^{c)  Timewell  v.  Psrkins^{d)  BM  v.  Penotfre^{e) 
Henderson  v.  Farbrtdge^{f)  Doe  v.  liout^{g)  Doe  v.  Dring^ifi)  Hogan 
v.  Jacksony{{)  Upton  v.  Lord  Ferris.{k) 

[♦507]        *Mr.  Parker  and  Mr.  Mylne  for  Mary  Coltman,  the 
testator's  widow,  contended  that  that  lady  took  an  estate 
for  life,  by  implication,  in  the  Hertfordshire  and  Lincolnshire  es- 
tates.   They  cited  Blackwell  v.  Bull{l) 

Mr.  K.  Parker  and  Mr.  Lonsdale^  for  the  defendant  William 
Walker. 

Mr.  Briggs  for  another  defendant. 


1th  May. — The  Vicb-Chancbllor  : — ^I  am  clearly  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  is  perfectly  right 

(o)  2  New  Rep.  214.  (g)  7  Taunt  79. 

(fc)  Cro.  Oar.  447.  (A)  2  Mau.  A  Selw.  448. 

(c)  12  Mod.  692.  (»)  Cowp.  299. 

(d)  2  Atk.  102.  yk)  6  Ves.  801. 
{t)  U  Rait.  160.  (/)  1  Keen,  1T6. 
(/)  1  Rusa.  479. 
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I  am  glad  that  this  case  has  been  sb  fallj  discussed ;  as  I  be- 
lieve that  most  of  the  principles  of  law,  and  most  of  the  cases 
that  could  be  cited  on  the  subject,  have  been  quoted.  But  the 
great  use  of  quoting  cases  when  the  question  is  what  is  the  mean- 
ing of  a  particular  will,  is  that  you  may,  by  the  cases,  establish 
some  rule  of  law  which  may  have  been  doubtful,  or  show  that 
certain  words  have  received  a  given  meaning.  Beyond  that,  il 
does  not  appear  to  me  that,  generally  speaking,  the  citing  of  a 
number  of  cases  of  construction  upon  a  vast  variety  of  wills  made 
by  different  persons,  tends  to  illustrate  the  particular  question 
which  is  before  the  Court ;  namely,  what  was  the  meaning  of  the 
testator  whose  will  is  under  consideration. 

I  am  quite  willing  to  admit  that  the  rule  of  law  is  that  the 
heir  takes  whatever  is  not  given  away.  About  that  there 
is  no  doubt  And  I  am  quite  willing  also  to  admit  "^that  [*598] 
such  a  word  as  the  word  ^'effects,"  standing  by  itself, 
would  be,  prima  facie,  taken  to  be  applicable  to  personal  pro- 
perty only.  I  will,  however,  put  this  case  with  respect  to  the 
word  ^*  effects."  Suppose  a  man  was  seised  in  fee  of  divers  ten- 
ements A.,  B.  and  C,  and  he  made  his  will  and  said:  ^^I  give 
all  my  effects  to  my  wife,  except  my  tenement  A."  There  is  no 
doubt,  I  should  conceive,  that  though,  in  general,  the  word, 
"  effects,"  would  pass  only  that  which  was  of  a  personal  nature^ 
yet  the  exception  would  show  what  it  was  that  the  testator  in- 
tended by  the  use  of  that  word. 

It  appears,  upon  the  face  of  the  will  now  before  me,  that  it 
was  made  by  a  medical  gentleman  ;  and  a  total  absenoe  of  all 
knowledge  of  law  appears  in  it  from  the  beginning  to  the  end. 
But  it  is  not  to  be  held  that,  merely  because  a  mau  does  not  use 
legal  phrases^  therefore,  he  is  to  be  taken,  at  all  events,  to  die  in- 
testate. 

We  will  now  examine  what  the  testator  has  himself  said. 
First  of  all,  he  states  himself  to  be  a  doctor  of  physic ;  and  then 
he  says:   "I  revoke  all  my  former  wills.    To  my  son,  Thomas 
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Coltman,  I  beqaeath  my  gold  watch,  chain  and  seals,  my  car- 
riages, harness  i>nd  horses,  and  cows,  market-cart  and  harness  for 
the  same,  also  whatever  is  considered  as  belonging  to  me  at  my 
new  residence  in  Hagnaby  Priory.'^  Now,  that  expression 
struck  me  as  the  expression  of  a  man  who,  by  the  very  use  of 
it,  shows  that  he  was  not  likely  to  understand  legal  phrases,  or 
very  conversant  with  the  precision  of  language ;  because  it  is  ob- 
servable that  he  does  not  give  what  belongs  to  him,  bat  whatev- 
er is  considered  as  belonging  to  him ;  although  it  is  uncertain 
who  are  the  persons  whose  consideration  he  alludes  ta    Then  he 

goes  on  to  say:    "To  my  daughter,  Mary  Newbold, 
[*699]    *I  bequeath  the  sum  of  2602.  per  annum ;  and,  in  case 

of  her  death  and  without  issue,  the  same  sum  to  her 
husband  for  his  natural  life,  and,  afterwards,  to  be  equally 
divided  between  my  son  George  Coltman,  and  daughter  Chai^ 
lotte  Coltman.*'  An  observation  arises  there  upon  the  use  of  the 
words,  "  and  without  issue."  I  am  not,  however,  called  upon, 
at  present^  to  decide  what  they  mean.  But  it  is  quite  plain  that 
a  question  will  arise  upon  those  words.  Then  the  testator  says : 
^  To  my  daughter,  Charlotte  Coltman,  I  bequeath  the  sum  of 
2602.  per  annum ;  and,  in  case  she  should  continue  UDmarried  or 
die  without  issue,"  (there  he  has  varied  the  phrase)  "  the  same 
shall  be  taken  possession  of  by  her  brother  George  Coltman.  To 
my  son,  George  Coltman,  I  bequeath  the  sum  of  8,00021,  which  he  is 
not  to  receive  till  aflier  the  death  of  his  mother ;  and,  likewise,  at 
her  decease,  all  the  plate  which  I  may  be  possessed  of:  but^  at  my 
decease,  he  is  to  have,  immediately,  the  whole  of  my  library  at  his 
own  disposal.  That  my  wife,  Mary  Coltman,  may  be  left  in  as 
comfortable  a  situation  as  possible,  I  beqaeath  to  her,  for  her  natu- 
ral life,  the  possession  of  my  house  in  Stanley -place,  Chester,  to- 
gether with  the  use  of  the  plate,  china,"  &c.  I  lay  no  stress  upon 
the  words :  "  that  my  wife,  Mary  Coltman,  may  be  left  in  as  com- 
fortable a  situation  as  possible,"  because  the  testator  does  not,  by 
his  will,  profess  to  give  her  every  thing ;  and  therefore  it  is 
merely  an  expression,  generally,  of  an  intention  to  make  his  wife 
comfortable;  but,  of  course,  taking  care  to  limit  the  degree  of 
comfort  that  shall  arise  in  the  enjoyment  of  his  property.    He 
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says :  '^I  bequeath  to  her,  for  her  natural  life,  the  possession  of 
my  house  in  Stanley -place,  Chester,  together  with  the  use  of  the 
plate,  ehina^  linen,  and  household  furniture,  and  all  the  joint 
property  in  houses  in  Liverpool,  and  likewise  of  in- 
terest of  money,  as  often  as  due,  arising  *from  the  three  [*600} 
and  four  per  cents. ;  and  to  have  aod  to  hold  the  same 
during  her  natural  life,  save  and  except  the  clauses  in  favor  of 
my  daughters,  as  already  mentioned ;"  which  appears  to  me  to 
show  that  the  testator  thought  that^  if  he  had  not  made  this  ex- 
ception, he  should  have  given  to  his  wife,  for  her  life,  all  the  in- 
terest  arising  from  the  three  and  four  per  cents.,  and  thereby, 
during  her  life,  have  prevented  the  daughters  from  having  the 
two  annuities  of  250Z.  which,  in  a  preceding  part  of  his  will,  he 
had  given  to  them. 

It  is  observable  that,  in  that  part  of  his  will  which  I  have  al- 
ready read,  he  has  given,  not  merely  interests  in  chattels,  but  a 
fireehold  interest  in  a  freehold  of  inheritance.  Then  he  pro- 
ceeds : — ''  At  her  decease,  it  is  my  will  and  pleasure  that  Mary 
Newbold  and  Charlotte  Coltman  shall  divide,  equally  between 
themselves  as  residuary  legatees,  whatever  I  may  die  possessed 
o^  save  and  except  what  was  already  mentioned  in  favor  of 
others ;''  and,  upon  that,  the  substantial  question  on  this  part  of 
the  case  arises. 

First  of  all,  it  was  said  that  the  words,  "  possessed  of,"  do  not 
imply  and  cannot  be  said  to  comprehend  real  property :  I  think 
Mr.  Lee's  expression  was,  "  of  their  own  force,  the  words  would 
not  apply  to  real  property."  But  is  that  00?  In  the  first 
place,  there  are  two  sorts  of  language  in  the  law ;  there  is  the 
language  of  pleading  and  there  is  the  language  of  conversation 
or  of  writing  on  the  subject  of  law ;  which  are  materially  differ- 
ent irom  each  other.  But  I  do  apprehend  that  the  expression, 
^  possessed  of  a  fee  simple,"  is  a  perfectly  correct  expression, 
used  by  the  highest  authority.  Because  if  you  will  look  into 
the  8th  section  of  Littleton,  you  will  find  that  that 
learned  author  thus  expresses  *himself  in  commenting    [*601] 
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on  the  position  of  law:  ^^ poasessio  fratris  defeodo  simpHci  fadi 
sarorem  ease  hiBredam^  He  says :  **  Where  a  man  is  sased  of 
lauds  in  fee  simple,  and  bath  issue  a  son  and  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  die,  and  the  eldest  son 
enter  and  die  without  issue,  the  daughter  shall  have  the  land^ 
and  not  the  younger  son ;  yet  the  younger  son  is  heir  to  the 
father,  but  not  to  his  brother.  But,  if  the  elder  son  doth  not  en- 
ter into  the  land,  after  the  death  of  his  father,  but  die  before  any 
entry  made  by  him,  then  the  younger  brother  may  enter, 
and  shall  have  the  land  as  heir  to  his  father.  But,  where  the 
elder  son,  in  the  case  aforesaid,  enters  after  the  death  of  his  father 
and  bath  possession,  there  the  sister  shall  have  the  land ;  because 
^possesswfratris  dejkodo  aimplicifacit  soroi^em  esse  hosredemJ  "  It  la 
quite  plain,  therefore,  that,  not  using  the  language  of  pleading, 
but  using  the  language  of  the  most  correct  of  writers,  "  possession" 
is  the  proper  word  to  describe  the  seisin  of  the  fee  simple.  It  is 
remarkable  that  Lord  Coke,  in  his  commentary  upon  the  propo- 
sition ^^possessiofratm  defeodo  simplici/adt  sororem  esse  hceredenij^^ 
says:  **  Hereupon  four  things  are  to  be  observed,  every  word 
almost  being  operative  and  material :  first,  that  the  brother  must 
be  in  actual  possession  ;''  so  that  he  speaks  of  the  actual  posses- 
sion, and  the  actual  possession  of  the  fee  simple ;  and,  in  a  passage 
a  little  before  that  which  I  have  just  now  mentioned,  he  puts  the 
case,  in  which  he  makes  the  possession  of  the  lessee  for  years,  the 
possession  of  the  tenant  in  fee  simple ;  which  shows  it  is  the  same 
possession  of  the  thing  of  which  he  speaks.  He  says :  '^  If  the 
father  maketh  a  lease  for  years,  and  the  lessee  entereth  and  dieth^ 
and  the  eldest  son  dieth  during  the  terra,  before  entry  or  receipt 

of  rent,  the  younger  son  of  the  half-blood  shall  not  in- 
[*602]     herit,  but  the  sister;   because  the  ^possession  o£  the 

lessee  for  years  is  the  possession  of  the  eldest  son." 
Therefore  it  is  perfectly  plain  that,  whether  it  were  a  possessioa 
by  himself  simply,  or  by  the  lessee  for  years  under  the  lease  of 
the  father,  there  is  actually  that  possession  of  the  fee  simple  which 
shall  make  the  sister  the  heir.  I  refer  to  these  passages  for  the 
sake  only  of  showing  that,  in  one  of  the  earliest  books,  we  have 
the  term  "  possession,"  used  to  designate  the  seisin  of  a  fee  simple. 
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In  the  case  of  Thomas  v.  Phelps^  the  testator,  alluding  to  his 
SOD,  says :  '*  Him  and  my  daughter  Elizabeth  Phelps  I  do  make, 
constitute,  and  appoint  my  joint  executor  and  executrix  of  this 
my  last  ^ill  and  testament,  of  all  that  I  possess  in  anyway  be* 
longing  to  me,  by  them  freely  to  be  enjoyed  or  possessed,  of 
whatsoever  nature  or  manner  it  may  be."  Sir  John  Leach  says : 
"  The  subject  of  his  gift  is  all  that  he  possessed,  in  any  way  be- 
longing to  him,  by  them  freely  to  be  enjoyed  or  possessed,  of 
whatsoever  nature  or  manner  it  might  be.  These  words  are 
equivalent  to  a  gift  of  all  his  property:  and  a  gift  of  all  proper- 
ty will  not  only  pass  real  estate,  but  wilt  pass  all  the  interest  of 
the  testator  in  that  estate ;  "  and  then  he  makes  an  observation 
which  I  will  call  to  your  attention  presently.  With  respect  to 
the  mere  words,  "  whatever  I  may  die  possessed  of,"  I  should 
say  that  they  would  comprehend  not  merely  personal  interests, 
but  also  estates  in  fee  simple.  But  it  is  still  more  plain,  in  this 
particular  case,  because  the  very  exception  that  the  testator  has 
made,  marks  the  thing  which  was  passing  in  his  mind,  and  of 
which  he  was  speaking  when  he  used  the  phrase,  "  whatever  I 
may  die  possessed  of;  "  for  he  says,  **  whatever  I  may  die  pos- 
sessed of  except  what  is  already  mentioned  in  favor  of 
others."  Now,  what  had  been  already  mentioned  *in  [*6083 
favor  of  others  ?  There  had  been  mentioned  in  favor 
of  others,  not  merely  chattels  personal  and  interests  of  a  personal 
nature,  but  there  had  been  mentioned  the  possession  of  the  free* 
hold  house  during  the  life  of  the  wife.  Then  I  say  the  excep* 
tion,  being  of  a  general  nature  and  applying  to  everything  which 
had  been  already  mentioned  in  favor  of  others,  has  this  effect, 
that,  by  the  words^  '*  whatever  I  may  die  possessed  of,"  he  con- 
sidered he  should  have  passed  everything  that  had  been  given  to 
others,  unless  he  had  made  the  exception ;  that  is  to  say,  in  other 
words,  that,  by  making  the  exception,  he  has  marked  the  extent 
and  operation  which,  in  his  own  mind,  he  thought  bis  own 
phrases  would  have  bad  on  his  own  property.  Therefore,  you 
have  not  only  the  general  plain  meaning  of  the  words,  unincum- 
bered by  any  legal  form,  "whatever  I  may  die  possessed  of,"  but 
you  have  the  matter  reduced  to  a  certainty,  by  the  very  nature 
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of  the  exoeption  which  the  testator  had  made.  And  it  was  with 
reference  to  that,  when  I  looked  at  the  case  of  Thomas  v.  Phdpe, 
that  I  was  struck  with  the  observation  of  Sir  John  Leach.  EDs 
honor  says:  "The  exception  of  the  household  fhrnitore  is  of 
little  weight  here."  It  might  be  of  very  little  weight  in  the  case 
of  Thomas  v.  Phe^;  but  it  is  of  very  great  weight  in  this  case; 
because  it  appears  to  me  to  put  it  beyond  doubt  that  the  tes^ 
tator  was  speaking  with  respect  to  estates  of  inheritance,  as  well 
as  with  respect  to  mere  interests  of  a  personal  nature. 

Then  the  testator  says :  "  I  give  and  bequeath  the  small  sum 
of  602L  to  my  much  esteemed  friend,  John  Eden,  Esqr.,  attorney 
at  law,  in  Liverpool.    To  Betty  Moffitt  I  give  and  bequeath  the 

sum  of  181  per  annum  for  her  natural  life.  This  is  done 
[*604]    as  a  small  token  of  ^friendship  for  her  long  and  import* 

ant  services  in  my  family.  That  the  intention  of  this 
my  will  may  be  carried  into  execution,  I  appoint  my  wife  my 
executrix,  and  John  Eden,  Esq.,  and  my  son,  Thomas  Coltman, 
executors.  As  for  the  houses  in  Liverpool,  they  may  dispose  of 
any  one  or  other  of  them,  whenever  the  same  may  be  thought 
advisable  for  the  benefit  of  the  parties  concerned ;  but  the  house 
in  Chester  must  not  be  sold  so  long  as  my  wife  lives."  Now,  I 
do  not  enter  into  the  question  whether  the  testator  has  given  a 
power  of  sale  or  not ;  but  it  is  pretty  plain  to  me  that  he  had 
something  floating  in  his  mind  as  to  a  power  to  be  executed  by 
the  executors,  as  I  should  presume,  for  the  purpose  of  division* 
But  my  observation  upon  it  is  that,  if  he  has,  in  a  preceding  part 
of  his  will,  clearly  given  to  the  children,  at  the  decease  of  his 
wife,  all  that  was  not  before  given  to  others,  the  circumstance 
that  there  may  be  a  doubt  as  to  what  he  meant  the  executors 
should  dO|  or  as  to  what  he  supposed  the  executors  had  by  way 
of  power,  cannot  have  the  effect  of  cutting  down  what  is  perfect^ 
ly  plain.  If  there  is  a  clear  devise,  that  clear  devise  must  ope* 
rate,  unless  there  be  some  specific  devise  equally  dear  to  cut  it 
down.  And  it  is  impossible  to  say,  by  any  construction  of  these 
loose  words  at  the  end^  that  they  have  the  effect  of  destroying 
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that  which,  according  to  my  apprehension,  was  given  in  clear 
terms  tf)  the  wife. 

I  do  not  think  that  any  difficulty  arises  from  the  circumstance 
that,  on  the  face  of  the  will,  there  is  an  intestacy  in  part,  It  is 
only  the  house  in  Stanley-place  which  is  given  to  the  wife  for 
life ;  but,  when  he  has  given  everything  to  his  daughters  at  the 
decease  of  his  wife,  he  has  left^  as  a  matter  of  course,  to  descend 
to  his  heir  until  the  death  of  his  wife,  all  those  tene- 
ments *the  reversion  of  which,  after  the  death  of  his  [♦d06] 
wife,  is  given  to  the  daughters. 

I  must  say  that^  from  the  time  when  I  first  read  this  wiU  to 
the  present  moment^  I  have  never  had  the  least  doubt  upon  the 
construction  of  it ;  and,  therefore,  I  cannot  think  it  right  to  send 
the  case  to  another  court  of  law. 
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Testator,  amoDgst  other  beqnesta^  gave  a  freehold  hoose,  hia  foraitare  and  certain 
other  chattelg>  to  hia  wife  for  life,  and  willed,  that,  at  her  death,  hia  two  dangh- 
teri  ehoiild  divide  equally,  as  renduary  l6gake$,  whatever  he  mighi  die  poteeeeed  o/^ 
except  vfhiU  vhu  already  mentUmed  in  faioor  of  oihere.  The  qaestion  wai)  what 
waa  the  effect  of  the  words  in  itaUce,  with  regard  to  certain  real  estates  of  the  tes- 
tator, which  were  not  particularly  mentioned  in  hia  will  Held,  that  the  court 
ought  not,  10  order  to  determine  that  question,  to  inquire  into  the  value  and  other 
cirenmstaDoes  of  the  real  estates,  nor  ought  those  circumstances  to  be  stated  in  a 
case  made  for  the  opinion  of  a  court  of  law  upon  the  question. 

Although  the  foregoing  part  of  this  report  relates  to  the  will 
of  G^rge  Coltman,  tlie  suit  was  not  instituted  upon  his  will,  but 
upon  the  will  of  his  brother,  Thomas ;  and  the  case  was  submit- 
ted to  the  Barons  of  the  Exchequer,  in  order  to  enable  the  Court 
of  Chancery  to  determine  as  to  the  rights  of  the  parties  to  the 
property  of  Thomas^  which  Gteorge  became  entitled  to  on  hia 
death. 

Thomas  Coltman,  by  hia  will  dated  the  10th  of  October,  1821, 
gave  all  his  measuages,  lands^  kc,  situate  in  Little  Hale,  in 
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the  county  of  Lincoln,  to  his  brother,  George  Coltraan,  and 
his  (George's)  sons,  Thomas  atid  George,  and  their  heir?,  to 
the  use  of  the  person  or  persons  who,  at  the  death  of  Eliza- 
beth Walker,  late  of  ,  was  the  heir  or 
co-heirs  of  the  said  Elizabeth  Walker,  and  the  heird  and  as- 
signs of  the  same  person  or  persons  respectively ;  and  he  directed 
the  trustees  to  publish  advertisements,  in  certain  newspapers,  for 
discovering  the  heir  or  co-heirs  of  Elizabeth  Walker ; 
[*606]  and,  in  the  event  of  no  such  heir  or  co-heirs  *being 
clearly  and  satisfactorily  discovered  before  the  end  of 
twelve  calendar  months  next  after  his  death,  then  he  directed 
.  that  the  trustees  should,  at  such  times  and  in  such  manner  as  to 
them  should  seem  meet,  and  without  any  concurrence  or  assent 
of  his  heir  or  heirs-at-law,  sell  and  dispose  of  the  last-mentioned 
heriditaments  and  premises,  and  stand  possessed  of  the  moneys 
to  arise  from  the  sale  thereof,  and  from  the  rents  and  profits 
thereof  in  the  meantime,  upon  the  trusts  thereinafter  declared 
concerning  the  same.  The  testator  then  gave  certain  annuities 
and  charged  them  on  his  messuages,  lands,  &c.,  situate  in  Great 
Hale,  in  the  county  of  Lincoln;  and  he  devised  those  messuages, 
I  lands,  &c.,  and  also  his  lands,  tenements  and  heriditaments  situ- 
ate in  Puttenham,  in  the  county  of  Hertford,  to  the  trustees,  in 
trust  to  sell  the  same  at  such  times  and  in  such  manner  as  to  them 
should  seem  meet,  and  to  stand  possessed  of  the  moneys  to  arise 
from  the  several  sales  thereby  authorized  and  directed  to  be  made, 
or  such  of  the  same  sales  as  should  take  effect,  and  also  from  the 
rents  and  profits  of  the  premises  in  the  meantime,  upon  trust, 
after  retaining  the  expenses  incident  to  the  sale  or  sales,  to  pay 
the  surplus  of  the  trust  moneys  to  the  person  or  persons  who, 
at  the  decease  of  Sarah  Marriott  and  Mary  Walker,  the  nieces 
of  the  said  Elizabeth  Walker,  was  or  were  their  heirs  or  co-heirs 
at  law  respectively,  in  equal  moieties ;  and,  if  their  should  be 
i  co«heirs  of  each  of  them,  the  said  Sarah  Marriott  and  Mary 
I  Walker,  then  upon  trust  to  divide  the  same  moieties  of  the  said  ' 
!  residuary  trust  moneys,  between  them  respectively  as  tenants 
in  common,  and  in  the  same  shares,  equally  or  unequally,  as  they 
would  be  entitled  to  a  re^l  estate  descending  from  the  said  Sarftk 
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Marriott  aad  Mary  Walker  respectively,  and  vesting  in  them  at 
their  respective  deaths  bj  descent  as  their  co-heirs  respectively. 

♦The  testator  died,  without  issue,  on  the  11th  of  Oc-  [♦607] 
tober,  1826,  leaving  his  brother,  George,  his  heir-at-law. 

On  the  22d  of  Ndvember,  1827,  George  Coltman  and  his  sons^ 
Thomas  and  George,  sold  the  lands  in  Great  Hale,  subject  to  the 
existing- annuities,  for  5,690L,  and  received  a  deposit  of  669Z. 

'  Gteorge  Coltman  made  his  wQl,  dated  the  26th  of  March,  1828, 
and  died  on  the  3d  of  August  following,  as  before  mentioned. 
In  January,  1829,  his  two  sons  filed  a  bill  against  William  Bar- 
ber and  Mary  Lawrence,  the  two  surviving  annuitants  under 
their  uncle's  will,  stating  that  they  were  unable  to  ascertain  who 
were  the  heirs  of  Elizabeth  Walker  and  her  two  nieces  at  their 
respective  deaths,  and  praying  that  the  trusts  of  Thomas  Colt- 
man's  will  might  be  performed  under  the  direction  of  the  court 

In  pursuance  of  the  decree  in  that  suit,  inquiries  were  made, 
by  the  Master,  for  the  purpose  of  ascertaining  who  were  the  heirs 
or  CO  heirs  of  Elizabeth  Walker  and  her  two  nieces  at  their  re- 
spective deaths ;  the  result  of  which  was  that  no  heir  of  Eliza* 
beth  Walker  could  be  found,  and  the  persons  who  were  the  heirs 
of  her  two  nieces  at  their  deaths,  were  ascertained  to  have  died 
before  the  testator,  Thomas  Coltman :  and  ultimately  the  trusts 
of  Thomas  Coltman's  will  were  declared  to  have  fitiled. 

Under  these  circumstances  two  questions  arose  in  Davenport 
▼.  OoiUman  (which  was  in  the  nature  of  a  supplemental  suit  to 
OoHtman  v.  Barber^ 

Firsts  whether  Thomas  Coltman's  estates  at  Great  Eble,  Little 
Hale  and  Puttenham  were  converted,  by  his  will,  into 
•personalty  out  and  out,  or  only  for  the  purpose  of  exe-     [♦608] 
euting  the  trusts  of  his  will ;  or,  in  other  words,  whether 
George  Coltman,  who,  as  heir  to  his  brother,  had  become  entitle4 
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to  those  estates  in  consequence  of  the  trusts,  declased  of  tbeit  pro- 
duce having  failed,  took  them  as  real  or  as  personal  estate. 

Second,  if  those  estates  were  not  converted  out  and  opti  by 
Thomas  Coltman'a  will,  whether  the  proceeds  of  suph  parts  off 
them  as  were  sold  in  the  lifetime  of  George  Coltman,  were  to  be 
considered  as  part  of  his  real  or  o(  his  personal  estate. 

But)  before  those  questions  were  discussed| 

Mr.  G.  IHchanb  and  Mr.  Lee  contended  that  a  new  cas^,  con- 
taining  all  the  foots  and  circumstances  above  detailed,  relating  to 
the  Lincolnshire  and  Hertfordshire  estates,  ought  to  be  made  for 
the  opinion  of  the  Judges  of  the  Exchequer,  or  of  some  other 
court  of  law.  They  referred  to  what  Mr.  Justice  Chambre  is  De- 
ported to  have  said  in  Doe  v.  Teud^{a)  namely,  that,  where  the 
question  is  whether  certain  property  does  or  doe^  not  pass  by  a 
will|  the  value  and  oth^r  matters  relating  to  it.  ought  to  be  stated 
in  the  case,  in  order  that  the  court  may  judge  whether  it  was 
likely  that  the  testator  had  overlooked  it  or  nob 

Ths  Yics-Chancsllor  : — ^I  am  of  opinion  tbat  the  nmtt^, 
ought  not  to  be  sent  back  with  an  altered  case :  I  am  not  now 
alluding  to  my  own  opinion  upon  the  certificate;  but  w:hat  I 
mean  is  that  I  do  not  think  that  it  would  be  right  to  send  a  cas% 

altered  in  the  way  proposed,  for  the  purpose  of  agaia 
[*609]    taking  the  opinion  either  of  the  Court  pf  Bxoheqaer  *Qr 

any  other  court  of  law,  upon  the  effect  of  the  will  of 
Gborge  Coltman. 

I  can  easily  understand  that  there  are  case9  jn  which  tHeie  ia 
a  kind  of  ambiguity ;  and  then  you  must^  for  the  purpose  of 
solving  what  is  ambiguous,  know  all  the  cirpumstanoes  of  the 
case;  that  1%  the  court  must  put  itself  in  the  possession  of  all} 
the  knowledge  which  the  testator  had.    But  it  is  qui^  niew  t(>> 

(a)  aNewBejp.aSl 
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zne  to  hear  tbAt,  for  the  pnrpoee  of  determining  the  meaning  of 
aiiambiguons  phraaeSi  or  for  the  purpose  of  determining  whe> 
tber  OM*tain  words  pass  a  fee  simple  or  give  a  limited  interest,  it 
is  necessary  to  know  the  amount  of.  the  prop^ty*  When  Mr. 
Lee  mentioned  the  case  yesterday,  I  was  very  much  struck  with 
his  stating  the  language  which  was  put  into  the  mouth  of,  and 
probably  fell  from  Mr.  Justice  Chambre ;  that  is  to  say,  so  far  as 
it  is  stated  as  a  general  proposition. 

I  can  easily  understand,  when  a  question  is  made  about  what 
ia  the  meaning  of  a  set  of  words  which,  together,  form  a  residu- 
ary bequest,  that  there  may  be  circumstances  appearing,  on  the 
face  of  the  will,  which  may  make  it  necessary  to  know  some* 
thing  more  about  the  matter  than  appeara  on  the  £ice  of  the  wilL 
But,  if  a  court  of  law  or  a  court  of  equity  were  to  require  to  be 
minutely  informed  of  the  amount  and  valae  and  situation  and 
position  of  every  item  which  composes  a  testator's  property,  in 
order  to  indulge  itself  in  the  not  very  narrow  field  of  oonjeeture 
what  it  was  likely  that  the  testator  would  have  done  in  respect 
of  all  and  every  his  legatees,  if,  at  the  time  he  made  his  will,  he 
had  had  a  full  and  dear  comprehension  of  the  nature,  value,  ex- 
tent and  circumstances  of  the  difiRsrent  itema  of  his  pro- 
perty, my  opinion  is  that  the  oonsequence  *would  be  [^10] 
thajt  the  settled  rules  of  construction  would  be  departed 
ffiom* 

In.  my  opinion  the  will  itself  presents  no  ambiguity.  The 
only  question  is,  has  is  passed  such  real  estate  as  the  testator, 
Cheorge  Ck>Itman,  happened  to  have?  That  is  the  point:  and, 
though  it  may  be  peifectiy  true  that,  witii  respect  to  something 
Wihioh  was  apparantiy  real  estate,  a  question  may  be  raised  whe* 
ther  it  ought  to  be  considered  as  real  estate  or  not,  that  is  « 
question  which  arises  after  the  determination  of  tiie  question 
whether  the  leal  estate  would  have  passed  by  the  will  simplicitr. 
I£  a  question  is  raised  whether  a  certain  portion  of  property  be 
real  estate  or  not,  thait  question  must  be  determined.  But  no 
soob  question  arises  under  George  Goltmaa's  will;  and  my 
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opinion  is  that  I  should  be  making  a  very  bad  precedent^  if  I 
were  to  direct  that  the  case  should  be  remodelled,  in  order  that 
^ose  circumstances  to  which  Mr.  BichaTdM  and  Mr.  Lot  have  re- 
fbrredi  might  be  added  to  it 


WSL — Conversion. — (hrislTudion. 

Testator  devieed  bis  real  estates  to  trustees  in  trast  to  seD,  and  to  psy  the  pro- 
ceeds to  the  person  or  persons  who^  at  the  deoeaae  of  &  K.  and  K.  W.,  was  or 
were  their  heirs  or  co-heirs  at  law  respectiTely,  in  equal  moieties.  One  of  ttie 
trustees  was  the  testator's  heir ;  and  he  and  his  co-trustees  sold  part  of  the  estates 
shortly  after  the  testator's  death.  The  heb  then  died ;  and,  after  his  death,  it  ap- 
peared that  the  persons  who  were  the  heirs  of  8.  M.  and  IC  W.  at  their  respeo* 
ti?e  deaths^  had  died  in  the  testator's  lifetime ;  and  consequently  the  trusts  de- 
clared in  their  favor,  failed.  Held  that  the  testator's  real  estates  were  not  ab- 
solutely oonyerted,  by  his  will,  into  personalty,  but  only  for  the  purpose  express- 
ed therein ;  and,  that  purpose  having  failed,  that  they  descended  to  his  heir.  Held 
also  that  the  proceeds  of  that  part  of  the  estate  which  had  been  sold  by  the  tes- 
tator's heir  and  his  co-trustees,  was  sold  under  an  erroneous  impresdon  that  one 
or  more  of  the  intended  eeshii  gw  iruaia  might  be  in  existence,  and,  consequently, 
that  those  proceeds  also  must  be  considered  as  part  of  the  real  estates  of  the  heir. 

Mr.  Beihdl  and  Mr.  Wilkock  for  the  plaintiif,  Mrs.  Davenport^ 
said  that,  by  Thomas  Coltman's  will,  the  estates  at  Great 
[*^611]  *Hale  and  Puttenham,  and  the  estates  at  Little  Hale  in 
the  event  of  no  heir  of  Elizabeth  Walker  being  dis- 
covered within  twelve  calendar  months  after  the  testator's  death, 
were  directed  to  be  sold  out  and  out ;  and  that  the  sale  was  not 
to  be  deferred  until  after  the  heirs  of  Sarah  Marriott  and  Mary 
Walker  had  been  discovered,  but  was  to  take  place  in  all  events; 
and,  if  they  were  discovered,  the  proceeds  were  to  be  divided 
amongst  them ;  and,  consequently,  those  estates  were  indelibly 
Stamped  with  the  character  of  personalty,  and  devolved,  as  such, 
to  George  Ooltman,  the  father. 

Mr.  Q.  Richards  and  Mr.  L»  for  Thomas  Ooltman,  the  son  and 
heir  of  George  Ooltman,  said  that  Thomas  Ooltman,  the  testator, 
had  directed  his  estates  to  be  sold,  not  absolutely  and  in  all  events^ 
but  only  for  the  purpose  of  the  proceeds  being  divided  amonggt 
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the  heirs  of  Sarah  Marriott  and  Mary  Walker  living  at  their 
deaths ;  and,  as  those  heirs  bad  died  in  the  lifetime  of  Thomas  Colt- 
mao,  the  testator,  the  purpose  for  which  the  estates  were  directed 
to  be  sold  had  failed,  and,  therefore,  the  estates  retained  their  orig- 
inal quality ;  and  that  quality  was  not  altered  by  the  contract 
which  George  Coltman,  the  father,  had  entered  into  for  the  sale  of 
part  of  the  estates ;  inasmuch  as  he  had  entered  into  that  contract 
under  the  impression,  which  afterwards  proved  to  be  erroneous, 
that  the  objects  of  the  trusts  declared  by  his  brother's  will,  were 
in  existence,  and  with  a  view  solely  to  the  performance  of  those 
trusts ;  and  consequently  that  the  proceeds  of  that  part  of  the 
estates  which  had  been  sold,  as  well  as  the  parts  remaining  un- 
sold, were  to  be  considered  as  part  of  the  real  estate  of  George 
Goltman,  the  father ;  and  Thomas  Coltman,  his  son  and  heir, 
was  entitled  to  the  income  of  them  during  the  life  of 
Mary  Coltman,  the  widow  of  George  Coltman,  ♦the  [♦612] 
father:  that  the  law  applicable  to  the  present  case,  was 
correctly  laid  down,  by  Sir  John  Leach,  Y.  C,  in  SmUk  v.  C2ax- 
km  .-(a)  ''  Where  a  devisor  directs  his  land  to  be  sold  and  the  pro- 
duce divided  between  A.  and  B«,  the  obvious  purpose  of  the  tes* 
tator  is  that  there  shall  be  a  sale  for  the  convenience  of  division ; 
and  A.  and  B.  take  their  several  interests  as  money  and  not 
land.  But,  in  the  case  put»  let  it  be  supposed  that  A.  and  B. 
both  die  in  the  lifetime  of  the  devisor,  and  the  whole  interest  in 
the  hind  descends  to  the  heir,  the  question  would  then  be  whether 
the  devisor  can  be  considered  as  having  expressed  any  purpose 
of  sale  applicable  to  that  event,  so  as  to  give  the  interest  of  the 
heir  the  quality  of  money.  The  obvious  purpose  of  the  devisor 
being  that  there  should  be  a  sale  for  the  convenience  of  division 
between  the  devisees,  that  purpose  could  have  no  application  to 
a  case  in  which  the  devisees  wholly  failed,  and  the  heir  would, 
therefore,  take  the  whole  interest  as  land." 

Mr.  JToe,  for  Franda  George  Newbold,  the  son  and  heir  of 
Mary  Newbold,  also  contended  that  the  estates  in  question  de- 

(a)4Midd.iSA;  sMiSS. 
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Bcended  to  Qeorge  Coltman,  the  &iher,  as  real  eBtate,  and  paaed, 
as  such,  by  his  will,  to  his  two  daughters^  aubjeot  to  the  right  of 
Thomas  Coltman,  his  son  and  heir,  to  reoeive  the  Tents  daring 
the  life  of  Mary  Coltmao,  the  widow. 

Mr.  Parker  and  Mr.  Mt/he,  for  Mary  Coltman,  the  widow,  in* 
sisted  that  the  whole  of  the  estates  was  converted,  oat  and  oat^ 
into  personalty  by  the  will  of  Thomas  Coltman,  or,  at  all  erenta^ 
that  sach  parts  of  them  as  had  been  sold  by  George  Ooltman, 

the  father,  were,  thereby,  so  converted,  and  formed  part 
[*618]    of  his  personal  ^estate  to  which  Mary  Coltman  was  en- 

titled  for  her  life. 

Mr.  K  Ptxrher^  Mr.  Lonadak  and  Mr.  Brigga  appeared  for  the 
other  parties. 

The  Yicib-Chakcbllob: — ^The  principal  question  is  whether, 
in  the  events  that  happened,  the  estates  in  Little  Hale,  Ghfeat 
Hale  and  Puttenham,  were,  upon  the  death  of  Thomas  Goltmani 
to  be  taken  as  the  real  estate  of  George  or  not. 

I  am  not  aware  that  Sir  John  Leach's  decision  in  SmiA  v. 
Chacton  has  ever  been  reversed ;  and,  in  my  opinion,  there  is  the 
strongest  ground  for  upholding  it. 

If  the  estates  in  question  ceased  to  bear  the  character  of  real 
estates,  it  can  only  be  because  there  was  a  subsisting,  (that  is  to 
say)  an  enforcible  trust  for  sale.  Suppose  that,  upon  the  death 
of  Thomas  Coltman,  this  state  of  things  had  happened,  namely, 
that  the  two  co-trustees  had  filed  their  bill  against  George,  and 
had  said :  "  Here  is  a  trust  for  sale,  and  the  estate  shall  be  sold 
to  answer  the  purposes  of  the  will :''  would  not  the  court,  firat 
of  all,  have  said :  "  Let  us  see  if  there  is  any  ground  for  selling 
the  estates;  let  us  inquire,  in  the  first  instance,  whether  any  heir 
of  Elizabeth  Walker  is  in  existence,  and  if  not,  whether  the 
heirs  of  the  two  other  ladies^  or  the  heir  of  either  of  them  is  in 
existence :"  and,  suppose  that  it  had  turned  out^  satisfitctorily,  on 
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the  Master's  report^  that  there  was  no  person  to  whom,  by  any 
possibility,  a  payment  could  be  made  of  the  moneys  to  arise  from 
the  sale  of  the  three  estates :  woald  the  court  have  directed  them 
to  be  sold  ?  It  is  perfectly  evident  to  me  that  there  was  no 
other  object  whatever  in  directing  the  estates  to  be  sold,  ex- 
cept for  the  purpose  of  dividing  the  produce  amongst 
those  persons,  with  respect  *to  whom  it  was  most  pro*  [*614] 
bable  that  there  would  bo  more  than  one,  although  it 
was  possible  that  there  might  be  only  one.  Then,  if  there  was 
no  enforcible  trust  for  sale,  as  in  that  case  there  could  not  be, 
this  case  is  precisely  the  same  as  if  the  testator  had  suffered  his 
estates  to  descend,  except  only  that  the  law  would  consider  the 
legal  estate  to  be  vested  in  those  persons  to  whom  it  is  given  in 
express  words.  The  consequence  of  which  would  be,  that  the 
heir-at-law  of  the  testator  and  his  two  co-devisees  would,  in  a 
oourt  of  equity,  be  held  to  be  trustees  for  the  heir-at-law. 

Then,  with  respect  to  any  dealing  with  the  estates  which  took 
place  after  the  death  of  the  testator,  I  mean  that  sale  which  took 
effect  by  virtue  of  the  contract  entered  into  in  November,  1827, 
I  am  of  opinion  that  it  ought  to  be  considered  as  not  at  all  in- 
terfering with  the  right  of  George  or  of  those  who  claim  under 
him  in  his  character  of  heir-at-law.  I  have  not  seen  the  parti- 
cular contract ;  but  it  is  quite  plain  that  there  was  a  sort  of 
fiimily  notion  that  there  was  a  trust  to  be  executed :  and  the  con- 
tract was  not  made  with  Q^orge  alone,  but  with  him  and  his 
two  sons,  one  of  whom  was  an  infant  at  the  time;  and  the  very 
fact  that  any  other  person  was  joined  with  George  in  (hat  con- 
tract, goes  to  show  that  it  was  a  contract  made,  not  because 
George  was  dealing  with  that  which  he  considered  to  be  his  own 
real  estate,  but  because  he  apprehended  that  he  was  under  an 
obligation  to  perform  a  trust 

If  the  parties  wish  that  matter  to  be  fully  inquired  into,  I  will 
direct  it  to  be  inquired  into;  but  if  not^  I  shall  declare  that  all 
the  estates  were  the  real  estate  of  George,  and  are  to  be  taken, 
as  such,  by  the  parties  who  claim  under  him. 
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[*616]  *Brownv.  Bamtobd. 

1842:  21th  Maj. 

This  case,  which  was  heard  on  this  day^  is  reported  ante^  vol. 
xi.  page  127.  An  appeal,  from  the  Vtce'CfhaneeUor^s  decision,  to 
the  Lord  Ohancellar^  has  been  argued ;  but  his  Lordship  has  not 
yet  delivered  his  judgment.(a) 


MORRICB  V.  LaNGHAX. 


The  decree  in  this  cause  (which  is  reported  ants^  voh  xi.  page 
260)  was,  as  tbe  Reporter  has  been  informed  by  one  of  the 
counsel  engaged  in  the  appeal,  affirmed,  in  substance,  by  the 
House  of  Lords  on  the  5th  of  September,  1844 :  the  appeal  hav- 
ing been  dismissed  with  costs,  so  far  as  the  rents  of  the  copyhold 
estates  were  concerned ;  and  having  been  reversed,  so  far  as  the 
rents  of  the  freeholds  were  concerned,  on  the  ground  only  that 
it  was  irregular  in  giving  relief  between  co-defendants. 

(a)  See  Mmre  v.  Jfeora,  and  BangeU  y,  Meux,  reported  bj  Mr.  OoSyer^  vol.  I  page 
54  and  188. 
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♦Duncan  v.  Campbell.  [♦616] 

HuAandand  W%/e.-^Chnstntcti()n, — Iked. — SMement 

1642 :  27tb  May  and  6th  Jane. 

Knk  D.  being  entitled  to  d,(K)02.  in  rerenion  expectant  on  her  aunt's  death,  the 
aunt  oonaented,  at  the  request  of  Mr.  and  Mrs.  D.,  to  relinqaish  her  life  interest 
in  2,000iL,  part  of  the  a^OOOil,  in  consideration  ofKr.  D.  agreeing  that  the  lemaio- 
der  of  the  3,0001,  when  pajable,  should  be  paid  to  trustees  for  bis  wife's  separate 
use,  and  Ihat  he  would,  immediate!/,  settle  2,0002.  out  of  his  own  fhnds,  and  also 
the  first-mentioned  2,0001,  so  as  to  provide  for  the  maintenance  of  himself  and 
nis  wife,  and  the  surrivor  of  them.  The  agreement  was  carried  into  effect  by  a 
deed  which  directed  the  trustees  to  pa/  the  interest  of  the  two  sums  of  2,000Jl  to 
Mr.  and  Mrs.  D.  during  their  joint  liyesv  and  to  stand  possessed  of  the  principal 
for  the  suryivor  of  them.  Mr.  D.  afterwards  separated  fVom  his  wife  in  conse- 
quence of  her  having  committed  adulter/.  Held  that  he  was  entitled  to  receive 
the  whole  of  the  interest  of  the  trust  Aind ;  and  was  not  bound  to  maintain  hit 
wife  out  of  it^  notwithstanding  she  was  destitute  of  the  means  of  support. 


Scotch  Deed. — Foreign  Deed. — Construction. 

A  deed  in  the  Scotch  form,  made  between  partieSt  some  of  whom  were  domiciled  in 
Scotland,  and  the  others  in  England,  construed,  parti/  according  to  the  law  of 
Scotland,  and  parll/  according  to  the  law  of  England ;  that  is  to  sa/,  so  far  af 
it  concerned  the  Scotch  parties^  according  to  the  Scotch  law,  and  so  fitf'as  it 
concerned  the  Bkiglisb  parties  aooordhig  to  the  English  law. 

The  bill  stated  that  Margaret  Campbell,  formerly  of  Galreathy 
in  Scotland,  spinster,  deceased,  imd  her  sister,  Marion  Campbell, 
of  the  same  place,  spinster,  deceased,  mutually  and  reciprocally 
executed  two  trust-deeds  or  settlements,  dated  respectively  the 
Slst  of  March,  1828,  by  one  of  which,  reserving  a  life  interest  in 
themselves  and  the  survivor  of  them  therein,  they  gave  and  dis* 
posed  of  all  their  lands  and  heritages,  heritable  bonds,  heritable 
debts,  and,  in  general,  their  whole  heritable  meana  and  estate,  to 
certain  trustees,  upon  trusty  among  other  things,  to  raise  and 
pay  to  the  defendant,  Helen  Hodges  or  Duncan,  (their  niece 
and  the  wife  of  the  plaintiff)  the  sum  of  8,00021  at  the  first 
term  of  Whitsunday  or  Martinmas  that  should  happen  six 
months  afler  the  death  of  the  survivor  of  them  the  said  Mar^ 
garet  Campbell  and  Marion  Campbell,  with  interest   there* 
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[*617]  after  *till  paid ;  and  provided  and  dec-lared  that  it  should 
not  be  in  the  power  of  the  survivor  of  them,  the  said 
Margaret  and  Marion  Campbell,  to  alter  or  revoke  the  said 
trust-deed  and  settlement,  or  to  diminish  any  of  the  special  lega- 
cies therein  mentioned ;  but  that  such  survivor  should  have  the 
power  to  grant  further  new  or  additional  legacies  and  bequests 
aflecting  the  residue  of  their,  the  said  Margaret  Campbell  and 
Marion  CampheirA,  means  and  estate  6nly ;  and,  subject  to  such 
power,  they  thereby  disposed  of  the  residue  in  manner  in  the 
said  trust-deed  mentioned :  and,  by  the  other  of  which  trust- 
deeds,  they  directed  that  the  residue  of  their  personal  estate 
should,  after  payment  thereout  of,  amongst  other  things,  such 
legacies  as  they  or  the  survivor  of  them  should  by  deed  or  writ- 
ing thereafter  direct  or  bequeath,  form  part  of  and  be  divisible 
along  with  the  proceeds  of  their  real  estate.  The  bill  next  sta- 
ted that  Margaret  Campbell  and  Marion  Campbell  executed  a 
codicil  or  deed  of  appointment  founded  on  the  said  trust-deed, 
and  dated  the  69th  of  January,  1829,  whereby  they  revoked  the 
disposition  of  the  residue  of  their  estates  made  by  the  trust-deed 
and  settlement;  and  directed  that  such  residue  should  devolve  on 
their  nearest  heirs  upon  the  death  of  the  survivor  of  them:  that 
Margaret  Campbell  died  on  the  80th  of  January,  1829,  and,  there- 
upon, Marion  Campbell  became  entitled  to  exercise  the  power 
over  the  residuary  funds  given  to  her  by  the  aforesaid  settle- 
ments; and,  by  a  deed  of  settlement  dated  the  16th  of  July, 
1882,  she,  in  exercise  of  such  power,  gave,  amongst  other  things, 
the  sum  of  l,000iL  sterling  to  the  said  Helen  Hodges  or  Duncan, 
if  there  should  be  sufficient  to  discharge  the  same  from  the  said 
residuary  ftmds:  that  the  deeds  before  mentioned  were  executed 
in  Scotland,  and  registered  in  the  books  of  the  Council  and  Ses- 
sion :  that  the  plaintiff  and  Helen  Duncan,  his  wife,  en- 
[*618]  tered  into  an  arrangement  in  concurrence  *with  Marion 
Campbell,  who  consented  for  that  purpose  to  give  up 
her  life  interest  in  2,0001  part  of  the  sum  of  8,000/.  provided  for 
Helen  Duncan  by  the  aforesaid  deed  or  settlement,  for  setting 
apart  a  sum  of  2,000/.  of  the  plaintiff's  own  money,  together  with 
the  2,000/:  part  of  the  8,000/  to  provide  the  plaintiff  for  his  life^ 
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with  an  annual  income  for  the  matntenanoe  of  the  plaintiff  and 
his  \^ife,  Helen  Danoan,  who  were  then  residing  together,  and  to 
make  a  like  proyisbn  for  the  sanriror  of  the  plaintiff  and  his 
wife;(a)  and,  in  puranance  of  that  arrangement,  the  plaintiff  and 
his  wife,  and  Marion  Campbell,  on  the  16th  of  October,  1888, 
made  and  executed  an  i^re^aient  or  contract  in  the  Scotch  form, 
which  was  as  follows:  "It  is  contracted,  agreed  and  ended,  by 
and  between  Miss  Marion  Oampbell,  of  Onlreatb,  on  the  one  part, 
and  Mrs.  Helen  Hodges  or  Duncan,  spouse  of  John  G.  Duncan, 
residing  at  Alton,  Hampshire,  with  the  special  advice  and  con* 
sent  of  the  said  John  Or.  Duncan,  her  husband,  and  the  said  John 
6.  Duncan,  for  himself  and  his  interest^  and  as  taking  burden  on 
him  for  his  said  spouse,  on  the  other  part,  in  manner  and  to  the 
effect  following :  whereas  the  said  Mias  Marion  Oampbell,  and 
the  now  deceased  Margaret  Oampbell,  her  sister,  by  a  certain  deed 
of  settlement  executed  by  them,  provided  said  Mrs.  Helen  Hodges 
or  Duncan  in  a  legacy  of  8,0002.  sterling,  payable  at  the  first  term 
of  Whitsunday  or  Martinmas  that  should  happen  six  months  after 
the  death  of  the  survivor  of  them  the  said  Margaret  Oampbell 
and  Marion  Oampbell ;  and  said  John  G.  Duncan  and  Mrs.  Helen 
Hodges  or  Duncan,  having  now  applied  to  said  Miss  Marion  Oamp- 
bell for  immediate  payment  of  2,000J1  of  emd  legacy,  in 
order  to  enable  them  to  make  permanent  provisions  *for  [*619] 
fhe  maintenance  of  themselves  and  the  survivor  of  them, 
by  sinking  said  sum  of  2,00021  along  with  a  similar  sum  of  2,000iL 
of  his,  said  John  <}.  Duncan's,  own  funds,  on  an  annuity  or  yearly 
or  half-yearly  payment  on  their  joint  lives  and  the  life  of  the  sur* 
yivor  of  them,  or  by  investing  same  in  the  government  or  other 
public  security  or  securities  in  the  names  of  trustees  for  behoof 
of  them,  said  John  G.  Duncan  and  Mrs.  Helen  Hodges  or  Dun- 
can, so  that  the  interest  or  dividends  shall  be  paid  to  them  during 
tiieir  joint  lives,  and  the  principal  sum  to  be  at  the  disposal  of 
the  survivor,  he,  said  John  G.  Duncan,  at  same  time  and  in  con- 
sideration of  such  immediate  payment,  being  willing  to  consent 
and  agree  that  the  remaining  1,000/.  of  said  legacy,  when  paya- 

(•)Tliesbov«ititiiiMBlartfae««eWisoopMl,mreOtif,  ftMatteMaC 


624  OASES  IN  CHANCBBY. 

Doncan  v.  CampbeU. 

ble,  shall  be  paid  over  to  trustees  for  l)ehoof  of  said  Mra  Helen 
Hodges  or  Duocan,  for  her  owd  use  exclusively ;  and  said  Miss 
Marion  Campbell  having,  in  consideration  of  the  circumstances 
and  situations  of  said  spouses  and  on  these  conditions,  agreed  to 
the  proposition  of  said  John  G.  Duncan  and  Mrs.  Helen  Hodges 
or  Duncan,  and,  in  consequence,  made  payment  to  them  of  said 
sum  of  2,000^  sterling,  of  which  they  hereby  grant  the  receipt^ 
renouncing  all  exceptions  in  the  contrary,  and  discharge  said 
Miss  Marion  Campbell  and  all  otheis  the  heirs  and  successors  of 
said  deceased  Margaret  Campbell,  of  the  aforesaid  legacy  to  the 
extent  of  said  sum  of  2,0001  sterling  now  paid  as  aforesaid :  and 
further,  and  in  consideration  of  the  immediate  advance  of  said 
sum  of  2,0002.,  said  Mrs*  Helen  Hodges  or  Duncan,  with  consent 
of  said  John  G.  Duncan,  and  said  John  G.  Duncan,  for  himself 
and  his  interest,  hereby  assign,  convey  and  make  over  to  and  in 
&vor  of  John  Deans,  Esq.,  of  Albany  Terrace,  Regent's  Park^ 

in  the  county  of  Middlesex,  William  Archibald  Henxy 
[*620]     Fowlds,  of  Shweeland,  Ayrshire,  and  James  *Morton, 

writer  in  Ayr,  and  the  survivors  and  survivor  of  them, 
as  trustees  for  the  use  and  behoof  of  said  Mrs.  Helen  Hodges  or 
Duncan,  herself,  her  heirs  and  assignees,  the  remaining  1,0002.  of 
said  legacy  of  SfiOOL  sterling,  with  full  power  to  them  to  receive 
and  discharge  the  same  when  it  becomes  payable,  surrogating 
and  substituting  the  said  trustees  and  the  survivors  or  survivor 
of  them  in  trust  as  aforesaid  in  the  full  right  and  place  of  the 
premises ;  the  said  John  G.  Duncan  hereby  renouncing  his  jus 
maritif  in  so  far  as  regards  the  said  sum  of  1,000^  sterling,  now 
and  in  all  times  coming;  and  further,  and  in  terms  of  the  afore« 
said  agreement^  said  John  G.  Duncan  hereby  binds  and  obliges 
himself,  at  the  sight  of  said  John  Deans,  immedifitely  to  invest 
said  sum  of  2,00021  so  paid  by  said  Miss  Marion  Campbell,  alongst 
with  a  like  sum  of  2,0002.  of  his  own  funds,  for  an  annuity  or 
yearly  or  half-yearly  payment,  during  the  joint  lives  of  himself 
and  said  Mrs.  Helen  Hodges  or  Duncan  and  the  survivor  of  them, 
either  by  sinking  same  by  way  of  annuity  as  aforesaid,  or  by  in- 
vesting said  sums  in  the  government  or  other  public  security  or 
securities  in  manner  hereinbefore  mentioned,  or  in  such  other 


CASES  IN  OHANCEBY.  525 

Duncan  v.  Campbell. 

way  or  manner  as  m^y  be  sanctioned  and  approved  by  said  John 
Deans,  taking  all  due  care  that  same  shall  be  safely  invested  as 
to  secure  the  punctual  payment  of  said  annuity,  or  the  interest 
or  dividends  arising  on  said  securities :  and  the  parties  consent 
to  the  registration  hereof  in  the  books  of  the  Council  and  Ses- 
sion, therein  to  remain  for  preservation,  and  that  letters  of  horn- 
ing on  six  days  charge,  and  all  other  necessary  execution  may 
pass  herein  in  form  as  appears ;  and,  for  that  purpose  they  con- 
stitute procurators.  In  witness  whereof  ttiese  presents, 
written  on  this  and  the  preceding  page  of  stamped,  by  Thomas 
Deans,  of  College  street,  in  the  city  of  Westminster, 
*Parliamentary  solicitor  for  said  James  Morton,  writer  [*621] 
in  Ayr,  are  subscribed  by  the  parties  as  follows,  viz.,  by 
the  said  Mrs.  Hodges  or  Duncan,  and  John  G.  Duncan,  at  Albany 
Terrace,  Regent's  Park,  in  the  county  of  Middlesex  aforesaid,  the 
16th  day  of  October  in  the  year  1888,  before  these  witnesses,  the 
said  Thomas  Deans  and  William  Ash  worth,  of  Albany  street, 
Regent's  Park,  aforesaid,  and  by  the  said  Miss  Marion  Campbell 
at  on  the  day  of  and  year  aforesaid, 
before  these  witnesse8."(a) 

The  bill  then  stated  that  the  last-mentioned  deed  was  duly 
registered  in  the  books  of  the  council  and  session;  and  that  it 
was  executed  by  Marion  Campbell  in  Scotland,  and  by  the  plain- 
tiff and  his  wife  in  England,  where  they  were  then  domiciled  : 
that  the  two  sums  of  2,000^  each  were  paid  to  John  Deans  (who 
afterward  took  the  name  of  Campbell,)  as  one  of  the  trustees  of 
the  contract  or  settlement  of  the  16th  of  October,  1883 ',  and  he  af- 
terwards invested  those  sums  in  the  purchase  of  32,200  sicca 
rupees  of  the  East  India  Company's  Bengal  six  per  cent,  remit- 
table  loan :  that  the  82,200  sicca  rupees  were  afterwards,  at  the 
request  of  the  plaintiff  and  his  wife,  transferred,  by  Joha 
Deans  Campbell,  into  the  joint  names  of  himself  and  of  Charles 
Trimmer  of  Alton  in  Hampshire,  as  trustees  thereof;  and  the 
plaintiff  received  the  interest  thereon  up  to  the  31st  of  December, 

*  (a)  The  abova  deed  WM  ooirectly  copied  ftom  the  brie(  UtnkB  being  lef^  m  in 
thetexv 
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1886 :  tbal  the  82,200  sicca  rupees  were  paid  off  by  the  Ea^ 
lodia  Gompao J,  in  January,  1886 ;  and  the  sum  paid  by  tha 
oompany  was  invested  and  still  remained  invested  in  Exchequer 
bills,  in  the  names  of  the  trustees :  that  Marion  CSampr 
[*tt2]  bell,  by  a  codicil,  *dated  the  28d  of  June^  1884,  re- 
voked the  legacy  of  1,0007.  given  to  Helen  DuneaHi  and, 
in  lieu  thereof,  gave  her  a  legacy  of  5002.  for  her  separate  use: 
that  Marion  Campbell  died  on  the  12th  of  July,  1884 ;  that^  in 
ocmsequence  of  the  adultecy  of  Helen  Duncan,  the  plaintiff  was 
under  the  necessity  of  living  apart  from  her  and  instituting  a  suit 
in  the  Consistory  Court  of  the  Bishop  of  London,  and,  on  the 
S7th  of  July,  1886,  he  obtained  a  decree,  in  that  suit,  for  a  di* 
vorce  a  inmaaet  ihoro :  that  the  1,00021,  the  residue  of  the  8,0001, 
had  been  or  might  be  received  by  Helen  Duncan,  or  by  John 
Deans  Campbell  and  the  other  trustees  of  the  contract  of  the 
16th  of  October,  1833,  in  trust  for  her  separate  use ;  and  that 
the  additional  legacy  of  600L  had  been  received  by  her  and  ap^ 
plied  to  her  own  separate  use :  that  tlie  plaintiff  had  requested 
John  Deans  Campbell  and  Charles  Trimmer  to  pay  to  him  the  in« 
terest  which  had  accrued  on  the  Exchequer  bill^  and  to  invest 
the  principal  in  the  three  per  cent,  consols :  but  that  Campbell 
had  refused,  although  Trimmer  was  willing,  to  comply  with  his 
request :  that  Campbell  pretended  that  the  plaintiff  was  not  en* 
titled  to  the  interest  of  the  4,000Z. ;  but  that  Helen  Duncan  was 
entitled  to  receive  a  moiety  of  such  interest  during  the  joint  lives 
of  her  and  the  plaintiff,  and  Campbell  had  paid  her  882.  17^.  lOdL 
in  part  of  such  interest;  but  the  plaintiff  charged  that  he  was 
entitled  to  the  whole  of  the  interest  of  th^  4,000iL  during  his 
life :  that  he  purchased  the  interest  of  his  wife  in  the  2,0001. 
part  of  the  8,0007.  by  releasing,  in  her  fevor,  all  his  right  and 
title  in  and  to  the  1,00021,  the  residue  of  the  8;0002.,  and  that  he 
was  not  bound  to  make  any  further  provision  for  her,  inasmuch 
as  she  was  entitled  to  the  1,0001  and  6001  for  her  separate  use ; 
but,  nevertheless,  she  alleged  that  the  contract  of  the 
[*e28j  16th  *of  October,  1888,  ought  to  be  construed  according 
to  the  law  of  Scotland,  and  claimed  to  be  entitled  to  a 
moietv  of  the  income  of  the  4^0002^ ;  but  the  plaintiff  charffed  thab 
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the  contract  ought  to  be  eoDstraed  according  to  the  law  of  Eng* 
land,  and  that,  according  to  the  true  construction  of  it^  the  plain- 
tiff was  solely  entitled  to  the  income  of  the  4,0002.  during  hia  life ; 
aiid  that  if  his  wife  was,  under  the  contract,  entitled  to  participate 
in  the  income  of  the  4,000/.  it  was  only  during  her  co-habitatioii( 
with  the  'plaintiff,  or  in  case  of  any  separation  arising  from  hia 
illegal  conduct;  and  that,  by  her  misconduct  and  separation 
consequent  thereupon,  she  had  forfeited  such  right  of  participa- 
tion. 

The  bill  prayed  that  it  might  be  declared  that  the  contract  of 
the  16th  of  October,  1888,  ought  to  be  construed  according  to 
the  law  of  England,  and  that  the  4,0001  ought  to  be  invested 
either  in  the  three  per  cents,  or  in  the  purchase  of  an  annuity  for 
the  lives  of  the  plaintiff  and  his  wife  and  the  survivor  of  them ; 
and  that,  under  the  circumstances  before  stated,  the  plaintiff  was 
entitled  to  receive  the  dividends  and  interest  of  the  trust-fund,  or 
the  annuity  so  to  be  purchased,  during  his  life ;  and  that  Camp- 
bell and  Trimmer  might  be  directed  to  invest  the  4,00021  accord- 
ingly; and  to  pay,  to  the  plaintiff,  the  income  during  his  life^ 
a^d  also  the  arrears  of  interest  on  the  4,0002 

The  defendant^  John  Deans  Campbell,  in  his  answer,  said  that 
the  contract  of  the  16th  of  October,  1838,  was  executed  in  Scot- 
land ;  and  he  submitted  that,  regard  being  had  to  its  contents^ 
even  supposing  that  it  had  been  executed  in  England,  the  par- 
ties thereto  had  thereby  contracted  that  their  rights  and 
interests  created  *or  affected  thereby,  should  be  regula-  [*624] 
ted  by  the  law  of  Scotland :  <'  that,  in  August,  1885, 
the  plaintiff  sent  his  wife  from  his  house,  without  making  any 
provision  for  her  support ;  and  that  she  had  a  child  born  in  the 
December  following;  and  that,  as  she  was  without  the  means  of 
support  for  herself  or  her  child,  the  defendant  bad  paid  her  the 
88/.  17s.  lOcL  and  other  sums  amounung,  altogether,  to  upwards 
of  644£:  that,  according  to  the  law  of  Scotland,  Helen  Dttncany 
under  the  terms  of  the  contract,  would  be  entitled  to  a  moietj 
of  the  income  of  the  fbnda  included  therein,  and  that)  by  the 
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same  law,  be,  the  defendant,  would  not,  regard  being  had  to  the 
true  construction  of  the  contract  be  legally  discharged  in  respect 
to  paying  such  income,  unless  he  paid  the  same  upon  a  receipt^ 
signed  by  the  plaintiff  and  his  wife  jointly :  that  he  had  been 
advised  and  believed  that^  according  to  the  law  of  Scotland,  if 
the  contract  of  the  16th  of  October,  1888,  was  adjudged  and 
acted  upon  in  a  Scotch  court  of  justice,  Helen  Duncan  would  be 
held  entitled  to  a  moiety  of  the  income  of  the  trust-fund. 

Helen  Duncan,  in  her  answer,  said  that  she  had  received  the 
legacy  of  60021;  but  that  the  1,0002:,  the  residue  of  the  8,000^ 
had  not  been  paid  to  the  trustees  of  the  contract :  that  the 
plaintiff  had  refused  to  make  any  allowance  for  the  support  and 
maintenance  of  her  and  her  child ;  and  that,  ever  since  the  de- 
cree of  divorce,  she  had  been  and  still  was  wholly  destitute  of 
the  means  of  support  In  other  respects,  her  answer  was  to  the 
same  effect  as  the  answer  of  the  defendant  Campbell. 

The  cause  now  came  on  to  be  heard. 

[*626]  *Mr.  Beihea  and  WHkock,  for  the  plaintiff :— We  con- 
tend  that  the  instrument  of  the  16th  of  October,  1888, 
though  in  the  Scotch  form,  ought  to  be  construed  and  carried 
into  effect  according  to  the  law  of  England ;  and  then  the  plain- 
tiff,  having  been  discharged,  by  the  misconduct  of  his  wife,  from  | 

the  obligation  of  maintaining  her,  will  be  entitled  to  have  the  ! 

whole  income  of  the  trust*fund  paid  to  him  by  the  trustees.  If, 
however,  the  court  should  decide  that  this  instrument  ought  to 
be  construed  according  to  the  law  of  Scotland,  the  Master  must 
be  directed  to  inquire  and  state  what  is  the  law  of  Scotland  upon 
the  subject 

It  is  true  that  Miss  Marion  Campbell  was  domiciled  in  Soot* 
Jand,  and  that  she  executed  the  instrument  in  that  country :  but 
the  plaintiff  and  his  wife  and  one  of  the  trustees,  Mr.  Deans 
Campbell,  were  resident  in  England;  and  executed  the  instru* 
ment  there.  It  is  immaterial  to  inquire  from  whence  the  money 
oame;  but  it  is  very  material  to  see  where  it  was  to  be  dealt 
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with ;  where  it  was  to  produce  income,  and  who  were  to  be  the 
recipients  of  it  It  was  to  be  paid  to  three  gentleraen,  one  of 
whom  was  resident  in  England,  and  it  was  to  be  invested  either 
in  the  purchase  of  an  annuity,  or  in  the  government  or  other 
public  securities,  or  in  such  other  manner  as  Mr.  Campbell,  the 
trustee  resident  in  England,  should  sanction  or  approve  of;  and 
the  income  of  the  fund,  when  so  invested,  was  to  be.  paid  to  Mr. 
and  Mrs,  Duncan,  who  were  domiciled  and  resident  in  England. 
The  instrument  was  Scotch  both  in  form  and  language ;  but  it 
ought  not,  on  that  account,  to  be  construed  according  to  the 
Scotch  law,  any  more  than,  if  it  bad  been  in  the  Latin  language, 
it  ought  to  be  construed  according  to  the  Roman  law.  There  is 
not  only  a  lex  locis  oeJArationts  oontradusy  but  also  a  hx 
hd  solutionis  oontractus.  *If  the  question  is  whether  the  [*626] 
contract  was  duly  executed  or  properly  stamped,  that 
question  must  be  determined  by  the  lex  loci  cd&broiionis  ;  but  if 
the  question  is  what  effed  ought  to  be  given  to  the  contract,  then  i 

regard  must  be  had  to  the  l^ix  hci  sdutionis ;  that  is,  to  the  law  ' 

of  the  place  of  performance.  Here  the  parties  to  the  contract 
refer,  throughout,  to  England  as  the  place  of  performance.  Mr. 
Duncan  .was  the  principal  party  to  the  contract  The  considera- 
tion for  it  moved  from  him.  The  fund,  which  was  the  subject  of 
it,  was  to  be  invested  in  English  securities.    The  principal  tru9>  , 

tee,  Mr.  Campbell,  who  was  to  sanction  the  investment,  was  re-  i 

sident  in  England ;  and  the  parties  for  whose  benefit  the  con- 
tract was  entered  into  and  the  investment  was  to  be  made,  were, 
both  of  them,  domiciled  and  resident  in  England.  It  will  be 
said,  per^pS|  by  the  counsel  for  the  defendants,  that  jit  is  the  lex 
lod  contraUus  which  must  be  regarded  in  this  case :  but,  where  a 
contract  is  executed  by  some  of  the  parties  in  one  country,  and 
by  the  other  parties  in  another  country,  there  is  no  fe»  lod  oom^ 
traictue  :  in  such  a  case,  the  only  law  that  can  apply  to  it,  is  the  fear 
hex  eolvJtioms.  In  Stanley  v.  Bemea^ia)  the  Court  of  Delegates  de- 
cided that  a  will  made  by  a  British  subject  who  was  domiciled  in 
the  Portuguese  dominions,  though  it  was  English  both  in  form 
and  in  language,  must  be  construed,  not  acoording  to  the  law  of 

M  S  Hsg.  EcoL  Rep.  318. 
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England,  bat  according  to  the  law  of  thex^antiy  where  the  tes- 
tator was  domiciled.(a)    The  decisions  in  Pricd  y.  DewhunijIJi^ 

and  Anatruther  y.  Chabner,{c)  proceeded  on  the  same 
[*627]    principle.    In  Bon  v.  *Lippmann,{d)  the  Honse  of  Lords 

decided  that  the  law  of  the  country  in  which  a  contract 
is  to  be  performed,  must  decide  as  to  the  effect  which  is  to  be  giyen 
to  it.  Their  Lordships  there  followed  the  maxim  (which  is 
equally  applicable  to  the  present  case) :  ''  Actor  seqwturjwvm 
TtiT  The  law  upon  the  point  now  in  discussion,  is  correctly 
stated,  by  Dr.  Story,  as  follows(«):  "The  rules  already  con- 
sidered, suppose  that  the  performance  of  the  contract  is  to  be  in 
the  place  where  it  is  made,  either  expressly  or  by  tacit  implica- 
tion.  But,  where  the  contract  is  either  expressly  or  tacitly  to  be 
performed  in  any  other  place,  there  the  general  rule  is,  in  con- 
formity to  the  presumed  intention  of  the  parties,  that  the  con- 
tract, as  to  its  yalidity,  nature,  obligation,  and  interpretation,  is 
to  be  goyerned  by  the  law  of  the  place  of  performance.  This 
would  seem  to  be  a  result  of  natural  justice ;  and  the  Boman  law 
has  (as  we  haye  seen)  adopted  it  as  a  maxim ;  conttoansse  uausqui»- 
jue  in  eo  Jooo  inteUigilur,  in  quo  ut  aolveret  se  MigaviL  And  again, 
in  the  law,  Avi  ubi  quia  contraxeriL  Oontractum  auiem  nan  vtijue 
to  boo  inidHgitury  quo  negotium  gestum  nl;  ml  quo  aolvenda  eaipe* 
cunia  T^  \ 

Mr.  WxBooA  :--^lxi  order  to  arriye  at  a  proper  conclusion  as  to 
the  effect  which  ought  to  be  giyen  to  the  contract  in  question, 
we  must  haye  regard  to  the  position  in  which  the  parties  stood, 
with  respect  to  each  other,  at  the  time  when  that  contract  was 
entered  into.  At  that  time  the  sum  of  S,OOOL  was  irreyocably 
settled  on  Mrs.  Duncan.  Miss  Marion  Campbell  had  no  interest 
in  the  capital  of  that  sum ;  she  had  only  a  life-interest 
[*628]  in  it ;  and,  on  her  *death,  Mr.  Duncan  would  be  en- 
titled to  it  in  right  of  his  wife.    Such  being  the  interests 

(a)  The  question  in  SkuBky  v.  Am«9,  seemf  to  ha^e  related  to  the  eaxaOiiim  aaA 
not  the  oofMkvic^icn  of  the  teetamentaiy  iDstrument. 
(ft)  Anl^  yd.  Vm.  pw  379.  (d)  6  Clark  Finn.  1;  see  13. 

(c)  Afik,  yoL  IL  p.  1.  (•)  Oonfliot  oTLaws^  233,  1st  edit 
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of  the  parties,  Mr.  Duncan  agreed  to  release  his  right  to  1,000?., 
part  of  the  8,00021,  in  consideration  of  Miss  Marion  CampbeH  re- 
linqaishing  her  life-intcrestin  2,000L,  the  remainder  of  the  8,000JL 
Mr.  Dancan,  therefore,  independenUy  of  his  advancing  2,000£ 
oat  of  his  own  funds,  became  a  purchaser  6{  the  2,000/. ;  and 
Miss  Marion  Campbell  had  nothing  whatever  to  do  with  the  other 
parts  of  the  contract  As  to  them,  she  was  an  assenting,  but  not 
a  contracting  party.  The  instrument  recites  that  the  object  of 
the  application  to  her,  was  to  enable  Mr.  and  Mrs.  Duncan  to 
make  provision  for  the  maintenance  of  themselv^,  by  investing 
the  two  sums  of  2,0001  in  a  certain  manner  and  upon  certain 
trusts,  for  their  own,  exclusive  benefit,  which  they  had  previously 
agreed  upon  between  themselves.  Miss  Marion  Campbell,  there- 
fore, had  nothing  to  do  with  the  special  terms  of  the  contract : 
those  terms  were  arranged  between  Mr.  and  Mrs.  Duncan,  both 
of  whom  were  resident  in  England ;  and  those  terms  were  to  be 
carried  into  eflect  under  the  sanction  of  Mr.  Campbell,  who  also 
was  resident  in  England.  Therefore,  it  is  the  law  of  England 
which  must  regulate  the  performance  of  the  contract,  as  between 
those  parties.  Mr.  Burge,  in  his  Commentaries  on  Colonial  and 
Foreign  Laws,  treats  of  the  cases  in  which  a  contract  is  to  be  per- 
formed in  some  other  place  than  that  in  which  it  was  made ;  and 
then  states  the  rule  which  prevails  in  such  cases,  to  be  as  follows : 
<'  The  place  of  performance  is  ihen^  fiMmefuris^  the  locus  ecmtraC' 
tu8  ;  and  the  general  rule  is  that :  Ratione  pectus  d  oomphmmti 
ipsius  contractus^  spectatur  Hk  bcus^  in  quern  destinata  est  solutio; 
id  quod  ad  modum,  menauram^  usuras^  Jkc,^  negUgenHam  et  moram 
post  contradum  initum  aooedentum  referendum  esV^*  The 
learned  author'  then  adds :  ''  This  rule  is  'adopted  by  [*829] 
jurists  and  is  recognized  in  England,  Scotland,  and  the 
United  Suites.''(a) 

BaXL  V.  Monigcmm((f>)  is  the  strongest  ease  that  can  be  found 
against  the  present  plaintiff;  but  it  is  different  fix)m  the  present 
case,  in  many  important  particulars.    There  the  fbnd  which  was 

(a)  Vol  m.  p.  7T1. 

(6)  4  Bnn  0.  0.  889;  and  a  Yea  Jim.  19L 
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the  subjeot  o£  the  8uit|  was  the  property  of  the  wife.  Here^  it 
is  the  property  of  the  husband ;  for  he  parchaaed  it  by  relin- 
qioishiog  his  right  to  the  1,000^  part  of  the  8,0001,  and  by  sett* 
ling  2,0002.  of  his  own  moneys.  There  no  trust  was  declared  of 
the  dividends  of  the  stocks  during  the  coverture :  but  here  a 
thrust  is  declared  of  the  income  of  the  fund  during  the  covertura 
There  the  husband  was  forced  to  buy  the  interference  of  the 
court,  by  doing  that  which  the  court  considered  it  incumbent  on 
him  to  do  ;  but  the  plaintiff  in  this  case  has  already  bough^  the 
interference  of  the  court;  for  he  has  made  a  provision  for  his 
wife,  not  only  by  the  settlementi  but  also  by  consenting  to  the 
1,0002.  being  paid  to  trustees  for  her  separate  use.  We  submit, 
therefore,  that  BaM  v.  Montgomery  is  not  a  case  which  ought  to 
influence  your  Honor's  decision  in  the  present  case. 

Mr.  Hullf  for  the  defendant  Campbell,  said  that  the  parties  to 
the  contract  of  October,  18SS,  had  expressly  stipulated  that  the 
income  of  the  4,0002,  should  be  applied-  for  the  joint  mainte- 
nimoe  of  Mr.  and  Mrs.  Duncan,  and  dierefore,  Mr.  Campbell  was 
justified  in  paying,  as  he  had  done,  a  portion  of  the  income  to 
Mjrs,  Duncan,  who,  otherwise,  would  have  been  wholly  without 
the  means  of  supporting  herself  and  her  child. 

[*Q30]        *Mr.  Austen  appeared  for  the  other  trustee,  Mr.  Trim- 
mer. 

Mr.  O,  JBichards  and  Mr.  BoupeB,  for  Mrs.  Duncan : — The  con- 
tract of  October,  1833,  was  made,  not  between  Mr,  Duncan  and 
his  wife,  but  between  Mr.  Duncan  and  Miss  Marion  Campbell, 
the  aunt  of  Mrs,  Duncan*  At  th^t.time,  Mrs.  Duncan  was  under 
coverture,  and,  therefore,  incapable  of  entering  into  any  contract 
By  the  instrument  of  1833,  Miss  Campbell  gave  up  her  own  life- 
lAlerestin  partof  tha  8,OO02L,  in  oonfiideratio&  that  dieino(»ne 
^oold'  be  applied  for  the  joint  maintenance  of  Mr.  and  MvSr 
&imcaiii:  conaequentljfr^  her  intention  will  be  defected,  if  Uie 
oaurt  grants  the  prayer  of  the  bill. 
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Next,  we  submit  that  the  instrament  under  consideration,  must 
be  construed  according  to  the  law  of  Scotland.  Miss.  M.  Camp- 
bell was  the  most  important  party  to  it ;  for,  without  her  assent^ 
it  could  have  availed  nothing.  She  was  domiciled  in  Scotland, 
and  executed  the  instrument  in  that  country.  The  form  as  well 
as  the  language  of  it,  is  Scotch ;  and  it  was  to  be  registered  in 
the  books  of  the  Council  and  Session.  That  stipulation  would 
have  been  perfectly  useless,  if  the  parties  had  not  intended  that 
the  construction,  of  the  document  should  be  regulated  by  the  law 
of  Scotland.  What  did  the  parties  intend  by  the  expression, 
"yu5  mariU^^^  but  the  marital  right  according  to  the  law  .of  ScoU 
land  ?  The  4,000/.  was  to  be  invested,  not  in  government  8e» 
Curities  alone,  but  in  government  or  other  public  security  or  se* 
curities,  so  that  public  securities  in  Scotland  as  well  as  in  Eng* 
land,  were  in  the  contemplation  of  the  parties^  It  is 
true  that  the  fund  is  now  ^invested  in  English  securities ;  [*681] 
but  that  circumstance  does  not  authorize  *  the  court  to 
deal  with  it  according  to  the  law  of  England.  In  Anatmtker  y. 
AdavTyia)  the  fund  in  dispute  was  stock  in  the  English  funds;  bat 
as  the  contract  respecting  it,  whi^h  it  was  the  object  of  the  suit 
to  enforce,  was  made  between  parties  who  were  domiciled  in 
Scotland,  and  in  a  form  known  to  the  law  of  that  country,  the 
court  gave  it  the  same  construction  and  effect  as  the  law  of  Scot- 
land would  have  given  it 

The  cases  of  Stanley  v.  Semes  and  Dan  v.  Lippmann^  which 
were  cited  for  the  plaintiff,  have  no  bearing  upon  the  questioOi 
whether  a  contract  ought  to  be  canatnied  according  to  the  law 
of  one  country  or  another.  In  the  former  of  those  cases  the 
question  was  whether  a  testamentary  instrument  made  by  a  per- 
son who  was  domiciled  in  a  foreign  cojintry,  ought  not  to  be  ex- 
ecuted in  conformity  to  the  law  of  that  country  in  order  to  be  a 
valid  disposition  of  property  in  England ;  so  that  the  decision 
in  that  case  bad  reference,  not  to  the  construction,  but  to  the 
execution  of  the  instrument.  So  also,  in  Don  v.  Lijppmann^  the 
question  was  not  as  to  the  construction  of  the  instrument,  but  as 

(a)  %  Myl.  k  Kaeo,  618. 


684  CASES  IN  OHANCBBY. 

DancMi  T.  OampbeU. 

to  the  remedy  which  was  applicable  to  it.  In  Mdan  7.  Fito- 
jame8,{a)  Mr.  Justice  Heath  made  a  very  clear  disUnction  between 
the  construction  which  ought  to  be  put,  by  the  courts  of  this 
country,  upon  an  instrument  executed  abroad,  and  the  mode  in 
which  it  ought  to  be  enforced.  That  learned  judge  said :  ''  We 
all  agree  that,  in  construing  contracts,  we  must  be  governed  by 
the  laws  of  the  country  in  which  they  are  made ;  for  all  con- 
tracts have  reference  to  sucii  laws.  But,  when  we  come 
[*682]  *to  remedies,  it  is  another  thing.  Th^y  must  be  ptir* 
sued  by  the  means  which  the  law  points  out  where  the 
party  resides.  The  laws  of  the  country  where  the  contract  was 
made,  can  only  have  reference  to  the  nature  of  the  contract,  and 
not  to  the  mode  of  enforcing  it"  The  same  distinction  was 
made  and  acted  upon  in  i^  Za  Vega  v.  Vtanna.{b)  The  decimons 
in  Potter  v.  Brown^{c)  Smith  v.  Mingay^{d)  Robinson  v.  Bhnd,{e) 
and  Laahley  v.  Hog^{f)  show  that  the  validity  of  a  contract  and 
the  effect  which  ought  to  be  given  to  it,  are  points  to  be  decided 
upon  according  to  the  law  of  the  -country  in  which  the  contract 
was  made. 

Supposing,  however,  that  the  instrument  in  question  in  this 
case,  is  to  be  construed  according  to  the  law  of  England,  we 
submit  that,  according  to  that  law,  Mrs.  Duncan  ought  to  have  a 
portion  of  the  income  of  the  4,000JL  applied  for  the  maintenance 
of  herself  and  her  child.  In  Page  v.  Way^{g)  the  language  of 
the  instrument  was  very  similar  ,to  the  language  of  the  contraot 
in  this  case.  There  trustees  of  real  estates  were  directed  to  pay 
and  apply  the  rents  for  the  maintenance  and  support  of  a  bus- 
band,  his  wife  and  children.  The  husband  became  bankrupt, 
and  his  assignees  claimed  the  whole  income  of  the  property : 
but  the  Master  of  the  Bolls  said  that  there  could  be  nq  doubt  oi 

(a)  1  Bob  ft  PuU.  138. 
(6)  lBaro.ftAdoL284. 

(c)  6  East,  ISi. 

(d)  1  Mau.  k  SeL  87.  ^ 
(«)  2  Barr.  1077. 

(/)  BobertBOQ  on  Penonal  SaooMdon,  414 
(9)8  Bear.  80. 
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the  intention  of  the  settlement^  that  the  wife  should  be  supported 
out  of  the  property ;  and  he  referred  it  tp  the  Master  to  approve 
of  a  pr(^r  allowance  for  the  maintenance  of  her  and  her  chil- 
dren.  So^  in  Rippon  v.  Norton^ia)  where  property  was 
vested  in  trustees  in  trust  to  apply  *the  profits^  during  [*6SS] 
the  life  of  the  settlor's  son,  for  the  board,  lodging  and 
subsistence  of  himself  and  his  family ;  and  the  son  took  the 
benefit  of  the  Insolvent  Debtors'  Act;  the  same  learned  judge 
held  that  the  children  were  entitled  to  three-fourths  of  the  pro- 
fits of  the  property. 

Lastly,  we  submit  that,  where  a  married  lady  is  entitled  to  a 
provision  under  a  contract^  she  is  not  to  be  deprived  of  it  because 
she  is  living  in  adultery.  Sidney  v.  Sidney^{h)  and  Bbuni  v.  Win* 
ter,{c)  fully  support  that  proposition ;  for,  in  both  those  cases,  the 
court)  at  the  suit  of  the  wife,  decreed  the  husband  specifically  to 
perform  executory  contracts,  notwithstanding  the  wife  was  living 
in  adultery. 

At  all  events,  if  the  court  will  not  order  a  portion  of  the  in- 
come of  the  4,0001  to  be  applied  for  the  maintenance  of  Mrs. 
Duncan  and  her  child,  it  will  not  act  at  all.  Oarr  v.  Bastabroohe 
was  very  similar  to  the  present  case;  for  the  husband  had  made 
no  provision  for  his  wife,  and  she  had  committed  adultery ;  and 
this  court  refused  to  assist  either  party.  So  in  Ball  v.  Afontgo- 
mery^  the  cour^  under  similar  ctrcumstancesi  refused  to  give  re- 
lief to  the  husband  who  was  the  plaintiff  in  the  cause. 

The  Vio^ChaTiotlkr : — In  Ball  v.  MontgovMry  the  property  to 
which  the  suit  related,  was  not  affected  by  the  settlement  on  the 
marriage  of  the  husband  and  wife :  it  was  left  as  the  ekose  in  ao 
Hon  of  the  wife.  In  Obrr  v.  Eastabrockt  also,  the  property  to 
which  the  petitions  related  was  the  €ho9t  in  adion  of  the  wift. 

«Mr.  ifinipeff;— Under  the  contract  of  October,  188S,  [^884] 
die  interest  of  the  4^0001  was  to  be  paid,  not  to  Mr 

(«)  «  Bmt.  <3.  (c)  Ibid,  re,  note  (r). 

(6)  3  p.  W.MS. 
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Duncan  alone,  but  to  him  and  Mrs.  Duncan  for  their  joint  main* 
tenance  during  their  li^es;  and,  therefore,  according  to  Page  v. 
Way  and  Bippon  v.  Norton^  the  court  will  not  permit  Mr.  Dun- 
can to  receive  the  whole  income  of  the  fund,  but  will  give  effect 
to  the  declared  intention  of  the  parties  by  directing  a  portion  of 
the  income  to  be  paid  to  Mrs.  Duncan ;  and  that,  too,  notwith* 
standing  she  has  committed  adultery :  for  this  court  considers 
that  the  circumstance  that  the  wife  has  been  guilty  of  that  crime, 
does  not  exempt  the  husband  from  his  obligation  to  maintain  his 
wife ;  and,  on  that  ground,  it  refused,  in  Ball  v,  Montgomery  and 
Carr  v.  Eaaiabrodke^  to  assist  the  husband  in  asserting  his  legal 
right  to  his  wife's  property. 

The  parties  plainly  intended  that  the  contract,  so  &r  at  least 
as  it  related  to  the  sum  contributed  by  Mrs.  Duncan's  relations, 
should  take  effect  and  be  regulated  according  to  the  law  of  Scot- 
land :  for,  not  only  is  the  instrument  Scotch,  both  in  form  and 
language ;  but,  on  the  face  of  it,  the  parties  refer  to  the  process 
of  registration  in  the  books  of  Council  and  Session,  in  order  to 
make  it  binding  on  Miss  M.  Campbell.  As  then  the  parties  re- 
ferred to  the  law  of  Scotland  for  perfecting  the  instrument,  and 
as  Miss  Campbell,  the  principal  party  to  it,  was  domiciled  in 
Scotland  and  executed  the  instrument  there,  this  court  is  bound 
to  give  effect  to  it  according  to  that  law ;  so  far  at  least  as  the 
2,000Z.  contributed  by  her  and  her  sister  (which  is  the  only  part 
of  the  settled  fond  which  is  now  in  question)  is  conceri^ed. 

The  case  of  Amtruther  v.  Adair  shows  that,  if  an  instrument 
is  in  the  Scotch  form,  and  the  principal  party  to  it  is  do- 
[*685]  miciled  *in  Scotland,  this  court  will  follow  the  law  of 
that  country  in  deciding  as  to  the  rights  of  the  parties 
under  it,  notwithstanding  the  fund  comprised  in  it  is  in  England. 
In  The  Attorney-general  v.  Mill{a)  a  testator,  who  was  resident  in 
England,  directed  land  to  be  purchased  with  )m  residuary  estate, 
and  the  rents  to  be  diatributed  amongst  indigent  persons  residing 
in  Scotland :  and  the  court  held  that  the  bequest  was  void  un- 

(a)  3  Biua  328. 
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der  the  Statute  of  Mortmain.  ^Fhat  case,  therefore,  proves  that^ 
when  the  court  has  to  decide  whether  the  law  of  tlngland  or  the 
kw  of  Scotland  is  applicable  to  an  instrument,  the  country  in 
which  the  property  is  to  be  ultimately  distributed,  is  of  no  im* 
portance. 

The  Yice-Chancsllor  : — ^It  is  quite  possible  for  an  instrih 
ment  to  be  of  such  a  nature  as  that,  with  respect  to  one  part  of 
it,  it  is  to  be  dealt  with  according  to  one  species  of  law,  and,  with 
respect  to  another  pan  of  it,  according  to  a  difTerent  species  of 
law :  and  the  instrument  with  respect  to  which  the  question  in 
this  suit  has  arisen,  appears  to  me  to  be  of  that  nature.  There 
is  very  good  reason  why  it  should  be  considered,  to  a  certain  ex- 
tent, as  a  Scotch  instrument :  for  I  collect  that  the  real  estate  of 
the  two  Miss  Campbells,  together  with  their  persMHil  estate,  was 
made  the  joint  fund  out  of  which  the  S, 00021  was  to  be  paid : 
and,  therefore,  it  was  proper  that  the  instrument  should  be  in  the 
Scotch  form,  and  that  it  should  be  registered  in  Scotland  in  order 
to  show  that  the  real  estate  bad  been  discharged  by  the  S,OO0ii 
being  paid  or  satisfied.  But,  in  other  respects,  and  as  between 
Mr.  and  Mrs.  Duncan  and  Mr.  J.  Deans  Campbell,  (all  of  whom 
were  resident  in  England,)  there  is  no  reason  why  the 
^instrument  should  be  considered  as  a  Scotch  one.  Miss  [*6&6] 
M.  Campbell,  in  her  lifetime,  did  all  that  it  was  inoum* 
bent  on  her  to  do ;  and,  therefore,  no  person  is  made  a  party,  to 
this  suit,  as  representing  her.  As  then  the  question  in  the  cause 
arises  between  Mr.  and  Mrs.  Duncan,  both  of  whom  are  ddmi- 
ciled  in  England,  my  c^nion  is  that  the  instrument  ought  to  be 
construed  as  an  English  one. 

The  question  then  is  what  is  the  true  effect  of  the  deed  of  tlie 
16th  of  October,  1888?  Now  it  seems  to  be  that,  in  respeot  of 
the  2,000JL  which  came  from  Mrs.  Duncan's  aunts,  Mr.  Duncan 
was  a  purchaser  for  valuable  consideration :  for,  by  the  deed  <^ 
the  81st  of  March,  1828,  the  8,000^  was  to  be  paid,  to  Mrs.  Dun- 
can, at  a  certain  time  after  the  death  of  the  survivor  of  her  two 
aunts.    Then  Mr.  Duncan  proposed,  to  Miss  Marion  OampbeU> 
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(who  had  sarvived  her  sister,)  that,  if  she  woald  pay  down 
2,0002.,  part  of  the  8,00021,  he  would  consent  to  the  1,00021,  the 
remainder  of  that  sum,  being  paid  to  trustees  for  the  separate  use 
,of  his  wife,  and  would  settle,  not  only  the  2,000^  which  was  to 
bt  so  paid  down,  but  also  2,0001  out  of  his  own  funds,  in  the 
'  ^  manner  therein  mentioned.  So  that  Mr.  Duncan  was  a  purchaser, 
not  only  by  retinquishing  his  right  to  a  ckoae  in  action  of  his 
wife's,  but  by  advancing  money  out  of  his  own  pocket  Tlie 
deed  recites  that  Mr.  and  Mrs.  Duncan  had  applied,  to  Miss  M. 
Campbell)  hr  immediate  payment  of  2,0002.  in  order  to  enable 
them  to  make  permanent  provisions  Sot  the  maintenance  of 
themselves  and  the  survivor  of  them,  by  sinking  that  sum,  along 
with  a  similar  sum  of  Mr.  Duncan's  own  funds,  on  an  annuity 
or  yearly  or  half-yearly  payment  on  their  joint  lives  and  the  life 

of  the  survivor  of  them,  or  by  investing  the  same  in  the 
[*687]    government  or  other  public  'securities  in  the  names  of 

trustees,  so  that  the  interest  or  dividends  should  be  paid, 
to  them,  during  their  joint  lives,  and  the  principal  sum  to  be 
jit  the  disposal  of  the  survivor,  he,  Mr.  Duncan,  in  consideration 
of  such  immediate  payment^  being  willing  that  the  remaining 
1,0002.  of  the  legacy,  when  payable,  should  be  paid,  to  trustees, 
for  Mrs.  Duncan's  own  use  exclusively.  The  deed  then  recites 
that  Miss  M.  Campbell  had  agreed  to  the  proposal  so  made  to 
her  by  Mr.  and  Mr&  Duncan,  and,  in  consequence,  had  made 
payment,  to  them,  of  the  2,00021  Then,  in  consideration  of  that 
payment,  Mr.  and  Mrs.  Duncan  assign  the  1,0002.  to  Mr.  J.  Deans 
Campbell  and  his  cotrustees,  for  the  use  of  Mrs.  Duncan ;  and 
Mr»  Duncan  renounces  his  jus  mariti  with  regard  to  that  sum ; 
and  then  binds  himseUj  at  the  sight  of  Mr.  J.  D.  Campbell,  im- 
mediately to  invest  the  2,0002.  paid  by  Miss  Campbell,  along 
with  a  like  sum  of  his  own  funds,  for  an  annuity  or  yearly  or 
half-yearly  payment  during  the  joint  lives  of  himself  and  his  wife 
and  the  survivor  of  them,  either  by  sinking  the  same  sums  by 
way  of  annuity  as  before-mentioned,  or  by  investing  them  in  the 
government  or  other  public  security  or  securities,  in  manner  be- 
fore mentioned,  or  in  such  other  way  or  manner  as  might  be 
sanctioned  by  Mr.  J.  D.  Campbell|  taking  care  that  the  same 
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should  be  safely  invested  so  as  to  secure  the  punctual  payment 
of  the  annuity  or  the  interest  or  dividends  arising  on  the  said  se- 
curities. This  last  part  of  the  deed  imposed  an  obligation  on  Mr. 
Duncan ;  and  he  has  fulfilled  it.  Then  the  only  question  is  what 
is  the  trust  that  results  from  the  expressions  used  in  the  deed. 
Now,  in  Page  y.  Way  the  trustees  were  directed  to  pay  and  ap- 
ply the  rents  and  profits  of  the  trust«property,  unto  or  for  the 
maintenance  and  support  of  F.  Jones,  his  wife  and  fam- 
ily ;  and,  in  Bippon  v.  Norton^  the  trust  was  to  apply  *the  [*888] 
profits  of  the  property  for  the  board,  lodging  and  subsist* 
ence  of  J.  Bippon  the  younger,  and  his  fiunily.  But,  in  this  case, 
there  are  no  such  expressions :  the  annuity  or  the  income  of  the 
securities  in  which  the  4,0002.  might  be  invested,  were  to  be  paid 
to  Mr.  and  Mrs.  Duocan  only,  during  their  joint  lives ;  and,  under 
those  words,  Mr.  Duncan  would  be  entitled  to  receive  the  whole. 
And,  if  that  be  so,  would  it  not  be  strange  to  say  that  he  shall 
be  deprived  of  the  benefit  which  he  is  entitled  to  under  the  deed, 
because  his  wife  has  so  misconducted  herself  that  he  is  justified 
in  living  separate  from  her  ?  Sydney  v.  Sydney  is  not  an  authority 
for  that  proposition,  but  for  the  converse  of  it ;  for  it  decided 
that  the  wife  was  entitled  to  compel  her  husband  to  perform  the 
articles  entered  into  on  their  marriage,  notwithstanding  she  had 
been  guilty  of  adultery. 

I  shall,  therefore,  declare  that  Mr.  Duncan  is  entitled  to  the 
interest  of  the  trust-fund  during  the  joint  lives  of  himself  and 
his  wife ;  and  as  Mr.  J.  D.  Campbell  has  taken  upon  himself  to 
decide  as  to  the  rights  of  the  parties  under  the  deed,  and  has 
paid  part  of  the  interest  to  Mrs.  Duncan,  the  order  which  I  shall 
make  with  respect  to  the  costs  of  the  suit,  is  that  the  plaintiff  do 
pay  Mr.  Trimmer  his  costs,  and  that  Mr.  Campbell  do  pay  the 
plaintiff  his  costs,  and  also  the  amount  of  the  costs  paid,  by  the 
plaintiff  to  Trimmer. 
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[*689]  *CROFr  V.  Adam. 

Deed, — Chnsiruction. — Trust — Power, 

1848:  4th  June. 

4l  widow,  by  the  flettl«ment  M  h«r  ■eoond  oMUtiage,  settled  2»S00l  wkloll  had  be> 
longed  to  her  first  husband,  in  trust  for  her  separate  use  for  life ;  and  declared 
that,  subject  thereto,  the  fund  should,  as  and  whenever  she  should  think  fit  or 
be  advised,  be  settled  upon  trust  for  the  benefit  of  her  daughter  and  only  child,  by 
her  first  husband  and  of  her  daughter's  intended  husband  and  her  child  and  chil- 
dren, in  such  manner  and  for  such  rights  and  interests  as  should  be  agreed  upon 
^tber  pievions  to  or  after  her  daughter's  maniage^  with  her  consent,  and  that 
she  (the  mother)  should  have  full  power  to  settle  the  fund  or  any  part  of  it,  hi 
trust  for  the  immediate  benefit  of  her  daughter  and  her  child  and  cl/ildren,  in 
manner  aforesaid,  to  take  efibct  either  upon  such  marriage,  or  upon  or  immediate- 
ly after  her  own  death,  as  she  should  think  fit ;  but,  if  the  daugl)ter  should  mH 
be  married  in  the  mother's  lifbtime  and  should  surrire  her,  then  the  ftmd  shooHl 
be  assigned  to  the  daughter  at  21  or  on  marriage;  but,  if  the  daughter  should 
die  in  her  mother's  lifetime  without  having  been  married,  then  the  fund  should 
be  held  in  trust  for  the  children  of  the  mother's  second  marriage.  Held  that  a 
trust,  and  not  a  power,  was  created  in  favor  of  the  daughter,  her  husband  and 
ohUdien ;  but  that  the  mother,  if  she  thought  fit,  ni^t  modify  the  iaterasts  of 
the  ost(Aif  q%io  tnu^  on  the  daughter  manying  wUh  her  ooBseat 

By  the  settlement  on  the  marriage  of  Jane  Thompson,  widow, 
with  Sir  Everard  Home,  dated  the  2d  November,  1792,  Jane 
Thompson  assigned  the  sum  of  2,300t,  to  which  she  was  entitled 
under  the  will  of  her  late  husband,  to  trustees,  in  trust,  subject 
to  her  appointment  by  any  note  or  writing  under  her  hand,  for 
her  separate  use  during  her  life.  The  settlement  then  declared 
that,  subject  to  the  separate  right  and  interest  of  Jane  Thompson, 
during  her  life,  in  and  to  the  interest  of  the  2,8001,  the  same 
should,  as  and  whenever  the  said  Jane  Thompson  should  think 
fit  or  be  advised^  be  settled  upon  trust  for  the  benefit  of  Amelia 
Thompson,  her  daughter  and  only  child  by  her  late  husband, 
and  of  her  intended  husband  and  her  child  or  children,  in  such 
manner  and  for  such  rights  and  interest  as  should  be  agreed 
upon,  either  previous  to  or  after  the  marriage  of  the  said  Amelia 
Thompson  with  the  consent  and  approbation  of  the  said  Jane 
Thompson  her  mother;  and  that  the  said  Jane 
[*640]    *Thompson  should,  by  virtue  of  this  settlement,  be  at 
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free  liberty  and  have  fall  power  and  authority  to  settle  the 
2,800iL,  or  aay  part  thereof,  in  trust  for  the  immediate  bene* 
fit  of  her  said  daughter  and  her  child  and  children  in  manaer 
aforesaid,  to  take  effect  either  upon  such  marriage,  or  upon  or 
immediately  after  the  decease  of  the  said  Jane  Thompson,  as  she 
should  think  fit,  notwithstanding  her  coverture,  and  whether 
married  of  sole ;  but  if  Amelia  Thompson  should  not  be  married 
in  her  mother's  lifetime  and  should  her  survive,  then  that  the 
2,800^  should  be  upon  trust  for  the  beoeflt  of  Amelia  Thon^paon, 
and  should  be  a  vested  interest,  and  assigned  or  transferred  to 
her  upon  her  attaining  the  age  of  21  years,  or  on  her  marriage 
before  that  agei  as  the  event  should  happen :  but  if  Amelia 
Thompson  should  die  in  her  mother's  lifetime  without  having 
been  married,  then  that  the  2,S00J1  should  be  upon  the  samie 
trusts  as  were  thereinafter  deolared  concerning  the  sum  of  1,000^ 
The  trusts  declared  of  the  1,000^  (which  also  was  the  property 
of  Mjb.  Thompson)  were  for  the  benefit  of  herself  and  her  in- 
tended husband  and  the  children  of  their  marriage. 

In  1811,  Mias  Thompson  married  Sir  Frederick  Adam ;  and, 
by  their  marriage  settlement,  20,000^  consols,  the  lady's  property 
and  all  other  property  that  might  come  to  or  devolve  upon  her 
during  the  coverture,  were  settled  in  trust  for  her  and  her  hus- 
band and  their  children :  but  Lady  Home  never  made  any  settle* 
ment  of  the  2,30(NL 

Lady  Adam  died  in  June,  1812,  leaving  a  daughter,  named 
Amelia,  the  only  issue  of  her  marriage :  and  Sir  F.  Adam  took 
out  administration  to  her.  In  February,  1838,  Miss  Adam  mar- 
ried Major  Boileau.  She  died  a  few  months  afterwards, 
without  issue ;  and  her  husband,  *took  out  administrar  [*641] 
iron  to  her;  Lady  Home  survived  Sir  Everard,  and 
died  in  May,  1841. 

rhe  bill  was  filed  by  the  trustees  of  the  settlement  of  1792, 
against  Sir  Fi^erick  Adam,  Major  Boileau  and  Lady  Home's 
executors,   stating  that  the  defendants  severally  claimed  the 
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8y800£ ;  and  praying  that  the  trnats  of  that  settlement^  ao  fisur  as 
they  regarded  the  2,8002.,  might  be  carried  into  execution  under 
the  direction  of  the  court 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  O,  Richards  and  Mr.  G.  L.  Rus$eU  appeared  for  the  plain- 
tifis. 

Mr.  Stuart  and  Mr.  J.  Baily  for  Major  Boileau,  and  Mr.  Bom- 
Hfy  for  Sir  Frederidc  Adam,  said  that  the  daine  contained  in  the 
settlement  of  1792  in  fitror  of  Miss  Thompson,  her  husband  and 
children,  created,  not  a  mere  power,  but  an  executory  trusty  sub» 
ject  to  Lady  Home's  life-interest:  that  the  second  branch  of  the 
clause,  commencing  with  the  words :  "And  that  the  said  Jane 
Thompson  shall,  by  virtue  of  this  settlement^  be  at  firee  liberty," 
enabled  the  mother  to  extend  her  bounty  to  her  daughter  in  her 
lifetime;  Brown  y.  Biggs^{a)  and  Brotvn  y.  PoooA.iJb)  tha^  if  ift 
were  necessary  to  haye  recourse  to  implication  in  this  case,  a  tmst 
for  Lady  Adam  might  be  implied  from  the  circumstance  that  the 
2,80021  was  not  giyen  oyer,  except  in  the  eyent  of  her  dying  un* 
married  in  her  mother's  lifetime,  which  had  not  happened. 

[•642]  *Mr.  BetfuU  and  Mr.  Mmaley,  for  Lady  Home's  exe- 
cutors, said  that  the  cases  in  which  words  apparently 
importing  a  power,  bad  been  held  to  create  a  trust,  were  cases 
in  which  the  donor  and  the  donee  were  distinct  persons;  but,  in 
the  present  case,  Lady  Home  was  the  absolute  owner  of  the 
2,8002.,  and  also  both  the  donor  and  the  donee  of  the  power: 
that  the  clause  under  discussion  could  not  be  divided  into  two 
parts,  as  had  been  contended  for  the  other  defendants,  but  must 
be  taken  altogether ;  and  that  thp  language  of  the  clause  through- 
out, and  more  especially  the  words :  "  as  and  whenever  the  said 
Jane  Thompson  shall  think  fit  or  be  advised,"  and  the  words : 
**  in  such  manner  and  for  such  rights  and  interests  as  shall  be 
agreed  upon,"  showed  that  Lady  Home,  (who  was  under  no  obli* 
gation  whatever  to  settle  the  fund  on  her  daughter,  her  husband 

<•)  8  y«L  66L  Q)  Ank,  YoL  YI.  p.  S6V. 
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or  children)  meant  to  reserve,'  to  herself  a  power  to  appoint  the 
fond  in  £Eiyor  of  those  individaals,  at  whatever  time  and  in  what* 
ever  manner  she  might  think  fit ;  that,  in  order  to  create  a  tmst^ 
there  moat  be  a  definite  subject,  a  definite  object  and  a  definite 
time  at  which  the  interest  of  the  cestui  que  tnist  is  to  vest ;  bat, 
in  the  present  case,  the  time,  the  object,  and  the  subject,  were 
left  in  uncertainty :  that  the  settlement  was  a  contract  between 
Lady  Home  and  her  then  intended  husband,  and  that  she  plainly  . 
intended,  by  the  clause  in  question,  to  stipulate  that  she  should 
have  the  entire  control  over  the  fund  in  case  her  daughter  mar- 
ried during  her  lifetime.  They  referred  to  the  following  pas- 
sage  in  the  judgment  in  Broum  v.  Htgg8.{a)  ''  The  principle  of 
that  case  {Hardmff  v.  Olyfij)  and  of  I^chardson  v.  ChapTnan^  which 
went  to  the  House  of  Lords,  and  all  these  cases,  is  that,  if  the 
power  is  a  power  which  it  is  the  duty  of  the  party  to 
^execute,  made  his  duty  by  the  requisition  of  the  will,  [*61S] 
put  upon  him,  as  such,  by  the  testator,  who  has  given 
him  an  interest  extensive  enough  to  enable  him  to  discharge  il^ 
he  is  a  trustee  for  the  exercise  of  the  power,  and  not  as  having 
a  discretion  whether  he  will  exercise  it  or  not;  and  the  court 
adopts  the  principle  as  to  trusts,  and  will  not  permit  his  negli- 
gence,  accident,  or  other  circumstances,  to  disappoint  the  interests 
of  those  for  whose  benefit  he  is  called  upon  to  execute  it'' 

Mr.  Neaie  appeared  for  another  defendant 

The  Yigk-Ghakcsllor: — ^That  part  of  the  settlement  upon 
which  the  question  in  this  case  has  arisen,  is  very  inaccurately 
expressed ;  and,  in  order  to  determine  what  effect  ought  to  be 
given  to  it,  we  must  take  the  whole  of  it  together. 

It  provides  for  three  events :  first,  the  marriage  of  the  daugh- 
ter in  the  lifetime  and  with  the  consent  of  her  mother :  secondly, 
the  daughter's  surviving  her  mother  without  having  married  in 
her  mother's  lifetime ;  and,  thirdly,  the  daughter's  dying  in  the 
lifetime  of  her  mother  without  having  been  married.    But  there 

(a)  8  Ym.  674 
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ifl'  no  provision  for  a  fourth  event,'  namely,  die  dangfater'a  mar* 
rying  in  her  mother's  lifetime,  without  the  consent  of  her  mo« 
ther ;  and  that  is  a  very  important  point. 

Now,  it  seems  to  me  that»  by  the  first  branch  of  the  clause  re- 
lating to  the  first  contingency,  which  ends  with  the  words: 
*'  with  the  consent  and  approbation  of  the  said  Jane  Thompson," 
an  interest  was  created  in  the  daughter,  her  husband  and  chil- 
dren, if  the  mother  consented  to  the  marriage :  but  it  was  an  in- 
terest which  the  mother  was  to  have  the  power  of  mo- 
[*644]  difying.  Then  *the  second  branch  of  the  same  clause 
provides  that  the  mother  should  have  liberty  to  settle 
the  2,8002.  for  the  immediate  beiefit  of  her  daughter  and  her 
child  and  children.  Now  those  words  have  a  distinct  meaning : 
for  though  Mrs.  Thompson,  under  the  trust  previously  declared 
for  her  separate  use^  had  a  power  to  dispose  of  her  life-interest 
by  note  or  writing  under  her  hand,  yet  these  words  enabled  her 
to.  divest  herself  of  her  life-interest,  in  favor  of  her  daughter,  by 
a  mere  verbal  approbation  of  a  settlement :  and,  moreover,  this 
second  branch  of  the  clause  enabled  her  so  to  modify  the  interest 
previously  created,  as  to  disappoint  the  husband  of  her  daughter. 
As  the  right  of  the  parties  to  take  was  made  to  depend  npon 
the  mother's  previously  consenting  to  the  marriage,  there  is  no 
inconsistency  in  saying  that,  though  she  consented,  yet  the  trust 
should  be  liable  to  suoh  modifioaiioa  as  she  might  think  fit  to 
make. 

The  expression,  ''  as  and  whenever,"  was  relied  on  by  the 
counsel  for  the  executors:  but  there  is  no  magic  in  the  words; 
they  amount  to  nothiog  more  than  ^  as  she  shall  think  fit  or  be 
advised." 

There  being  then,  as  I  apprehend,  a  trust  created,  in  this  case, 
in  favor  of  Miss  Thompson,  her  husband  and  children,  with  a 
power  vested  in  her  mother  to  modify  it,  but  which  power  was 
never  exercised  at  all,  the  only  remaining  question  is,  who  is 
entitled  to  take  under  that  tinist.    Now,  in  HdrdUtig  v.  0h/n^{a) 

(a)  1  Atk.  46ir. 
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a  te^ttator  gave  certain  diattels  to  his  wife,  and  desired  her,  at  or 
before  her  death,  to  give  them  to  sach  of  his  own  relations  as 
she  should  think  most  deserving  and  approve  of.  The 
♦wife  disposed  of  some  of  the  chattels  by  her  will,  but  [*646] 
made  no  disposition  whatever  of  the  rest  of  them ;  and 
the  Master  of  the  Rolls  held  that  the  chattels  as  to  which  the 
wife  had  not  exercised  her  power  of  disposition,  ought  to  go  to 
the  next  of  kin  of  the  testator  at  her  death.  Therefore,  in  the 
present  case,  as  Lady  Home  did  not  exercise  any  authority  what- 
ever with  respect  to  the  trusts  declared  of  the  2,S00L  by  the  set- 
tlement of  1792,  my  opinion  is  that  Sir  Frederick  Adam  is  en- 
titled to  that  sum  for  his  life,  with  remainder  to  Major  Boileau, 
absolutely,  as  the  husband  and  personal  representative  of  his 
late  wife. 


Bbidos  v.  YATB&(a) 

JcvU-tenancy. — Ihnancy  in  common. — WiB. — Cbnsiruction. 

ISiS:  14th  SDd  ISth  FebruAiy. 

Testator  gave  one-fourth  of  his  residnsry  estate  to  trustees,  io  trust  for  his  wUh  for 
life,  and,  after  her  decease,  in  trust  for  and  to  be  equally  divided  amongst  all 
bis  ohQdren  who  should  be  then  living,  and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  OD^v  the  part  or  share  which  bis,  her  or  their  deesaasd 
parent  or  parehts  would  have  been  entitled  t»  if  living.  Two  ohOdren,  and  two 
grandchildien  the  issue  of  a  deceased  child  ef  the  testator,  were  living  at  the 
death  of  the  widow.  Held  that  the  two  grandchildren  took,  as  between  them- 
selves, as  Jolnt-teoanti,  and  not  as  tenants  in  conunon. 

Savctsl  Bbidgs,  by  his  will  dated  the  8d  of  February,  1818| 
gav«  his  real  and  personal  estates  to  trustees  in  trust  to  sdl  and 
Io  stand  possessed  of  the  proceeds  in  trust  for  and  to  be  equally 
divided  between  his  wife  Alice  Bridge  and  all  and  every  hie 
children  who  should  be  livinK  ftt  his  decease^  sbajre  and  share 

(a)  The  reporter  was  not  able  to  procore  the  brief  In  this  OMS^  ui  sofioient  tfane 
to  enable  him  to  report  it  aoooiding  to  its  date. 

Vol.  Xn.  86 
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alike,  and  for  tbe  iasae  of  saoh  of  bis  aaid  children  aa  ahonld  be 

then  dead,  equally  amongat  them,  if  more  than  one, 
[*646]    share  *and  share  alike,  sach  last-mentioned  issue  taking, 

amongst  them,  the  part  or  share  only  which  his,  her  or 
their  deoeased  parent  or  parents  would  have  beep  entitled  un- 
to if  living ;  and,  as  to  the  share  of  his  wife,  he  directed  his 
trustees  to  pay  the  dividends  and  interest  thereof  to  her  during 
her  life  for  her  separate  use ;  and,  after  her  decease,  to  stand  pos- 
sessed of  her  share  in  trust  for  and  to  be  equally  divided  amongst 
all  and  eyerj  his  children  who  should  be  then  living,  and  the 
issue  of  such  of  them  as  should  be  then  dead,  such  issue  taking 
only  the  part  or  share  which  his,  her  or  their  deceased  parent 
or  parents  would  hav^  been  entitled  to  if  living ;  and,  as  to  the 
share  or  shares  of  such  of  his  said  children  being  a  son  or  sona^ 
that  his  trustees  should  transfer  the  same  to  him  or  them  whea 
he  or  they  should  respectively  attain  the  age  of  21  years ;  and, 
as  to  the  share  or  shares  of  sach  of  his  said  children  as  should 
be  a  daughter  or  daughters,  that  his  trustees  should,  upon  her  or 
their  attaining  the  age  of  21  years  or  being  married,  which 
should  first  happen,  pay  the  dividends  and  interest  thereof  unto 
such  daughter  or  daughters  respectively  for  her  or  their  respect- 
ive life  or  lives  for  her  or  their  separate  use ;  and,  after  the  se- 
veral and  respective  deceases  of  his  said  daughters,  then  as  to 
such  her  or  their  several  and  respective  share  or  shares,  in  trust 
for  such  person  or  persons,  &c.,  as  she  or  they  should,  by  her  or 
their  respective  last  will  or  testament  in  writing,  appoint;  and, 
in  default  thereof  then  in  trust  as  to  the  several  and  respective 
shares  of  his  said  daughters,  for  her  or  their  respective  issue  or 
issues,  child  or  children,  share  and  share  alike,  at  their  several 
attainments  to  the  age  of  21  years;  and  if  any  of  his  said  chil- 
dren, being  a  son  or  sons,  should  die  under  the  age  of  21  years, 
or,  being  a  daughter  or  daughters,  under  that  age  and  unmarried, 

then  the  share  of  him,  her  or  them  so  dying,  should  be 
[*617]    *paid  to  the  survivor  or  survivors  of  fhem,  his  said  ofail* 

dren,  equally,  share  and  share  alike,  and  to  the  iasae  of 
9udi  of  them  as  should  be  then  dead,  such  issue  taking  only  the 
part  or  share  which  his,  her  or  their  deceased  parent  or  parents 
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would  have  taken  if  living  at  such  time  as  bis,  her  or  their  orig^ 
inal  share  or  shares  would  become  payable  under  the  trusts  afore- 
said. 

The  testator  left  his  wife  and  three  children  living  at  his  death. 
One  of  those  children,  a  daughter,  died  in  1828.  She  had  two 
children,  one  of  whom  died  in  the  lifetime  of  the  testator's  widow. 
The  widow  died  in  1888. 

One  of  the  questions  in  the  cause  was  whether,  on  the  widow's 
death,  the  daughter's  surviving  child  took  a  third  or  only  a 
moiety  of  a  third  of  the  share  of  the  testator's  estate,  which  was 
bequeathed  in  trust  for  the  widow  for  her  life :  or,  in  other  words^ 
whether  the  daughter's  two  children  were  joint-tenants  or  tenants 
in  common  of  that  third. 

Mr.  Lemn^  for  the  personal  representative  of  the  diBtughlei:^ 
deceased  child,  said  that,  in  construing  a  will,  the  rule  was  to 
favor  a  tenancy  in  common  rather  than  a  joint*tenancy :  that  the 
testator,  in  other  parts  of  his  will,  had  created  tenancies  in  com- 
mon, not  only  as  amongst  his  children,  but  also  as  amongst  their 
issue ;  and,  therefore,  it  was  reasonable  to  infer  that  the  testator 
intended  to  create  a  tenancy  in  conunon  by  the  clause  in  ques- 
tion ;   Wooc^iais  v.  Z7num.(a) 

Mr.  Baachf  for  the  daughter's  surviving  child,  dted  Station  y. 
BesLQf) 

Mr.  ^pmot  and  Mr.  OMaitt  appeared  for  the  other  [«e46] 
partiesL 

The  Yici-Chancellob  :— It  seems  to  me  that^  under  the 
trust  first  declared  in  fiivor  of  the  testator's  children  living  at  his 
death,  and  the  issue  of  such  of  them  as  should  be  then  dead, 
both  the  children  and  the  issue  of  a  deceased  child,  would  take^ 
as  between  themselves  respectively,  as  tenants  in  common :  for 

(CI)  AMk,  Vol  IV.  y.  19S.  (5)  3  Bra.  0.  0.  SS8. 
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tha  words :  "  equally  amongst  them,  if  more  than  one,  share  and 
share  alike^"  ^>pl7  both  to  the  children  and  to  issue  of  a  de- 
ceased child.  Then  the  testator  directs  the  trustees,  after  his 
wife's  death,  to  stand  possessed  of  her  share  of  his  estate,  in 
trust  for  and  to  be  equally  divided  amongst  all  and  every  his 
children  who  should  be  then  living^  and  the  issue  of  such  of  them 
as  should  be  then  dead,  such  issue  taking  only  the  part  or  share 
which  his,  her  or  their  deceased  parent  or  parents  would  have 
been  entitled  to  if  living :  the  issue,  therefore,  would  have  taken 
their  deceased  parent's  share,  as  tenants  in  common  with  the  sur- 
viving children*  But  the  testator  q[>eaks  of  no  division  among^ 
the  issue  themadves:  and,  therefore,  my  opinion  is  that  they 
take  their  parent's  share  as  joint-tenants  with  each  other. 

Lord  Ooke,  in  his  Condmentary  on  Littletoo,(c)  says ;  "  If  lands 
be  demised  for  life,  the  remainder  to  the  right  heirs  of  J.  S.  and 
of  J.  N. ;  J.  &  haih  issue  and  dieth,  and,  after,  X  N*  hath  issue 
and  diedi,  the  issues  are  not  jointrtenants;  because  the  one 
moiety  vested  at  <me  time,  and  the  other  moiety  vested  at  another 
time^  Jbx"  But,  I  apprehend  that  the  learned  author  means 
that  the  issue  of  J.  S.  do  not  take  as  joint-tenants  with 
[*M0]  the  issue  of  J.  N. ;  and  not  that  the  issue  of  either  *J.  S. 
""  or  J.  N.  do  not  take  as  joint-tenants  as  between  them- 
sdves. 


BesidsB,  it  seems  to  me  that  the  point  now  under  considera- 
tion, has  been  decided  by  the  case  of  Qaies  v.  Jaxkaonjlf)  and,  there- 
fore, I  shall  declare  that  the  surviving  child  of  the  testator's  de- 
eeised  danger  is  entitled  to  a  third  part  of  that  share  of  the 
testator's  estate  which  his  widow  was  entitled  to  for  her  life* 

M  issa. 

fl^  a  SlnniaB^  1178* 
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Cooks  v.  Turnsb. 
0)8(8. — Fee8  to  CounBd. 

1844:  SSdlfoy. 

The  plaintiff's  aolidtor  employed  a  Queen's  Oonnael  and  %  Junior  to  oppose  %  m^ 
lion  fbr  Airtber  time  to  answer.  The  Oonrt  held  that  he  was  Jnatiiled  in  so 
doiof ;  and  oidered  the  Taxinsp-master,  who  had  disallowed  the  fees  of  the  Jonior 
ooonseli  to  reTiew  his  taxation. 

Two  of  the  defendants,  after  they  had  made  an  application  to 
the  Maflter  which  was  unsuoceasfnl,  moved  the  court  for  fiirther 
time  to  answer  the  bill  Affldayits  were  made  both  in  support 
of  and  in  opposition  to  the  motion ;  and  it  was  supported  bj  Mr. 
Bdhea  and  Mr.  WiOoock^  and  opposed  bj  Mr,  Skuari  and  Mr. 
FreMng. 

The  VSee-tfhaincdtor  allowed  the  defendants  six  weeks^  fturther 
time  to  answer,  and  ordered  them  to  pay  the  costs  of  the  motion. 
The  Taxing-master,  when  the  plaintifb'  costs  of  the  moti<m  were 
taken  before  him,  considered  that  the  application  was  not  of 
sufficient  importance  to  justify  the  employing  of  two  counsel  to 
oppose  it;  and,  therefore,  dimdiowed  the  fees  paid  to  Mr.  FnA^ 
ing  and  his  derk  with  the  brief  and  for  settling  an  affidavit^  and 
also  the  solicitor's  charges  for  attendances  on  Mr.  FreeUng.  The 
sums  disallowed  amounted  to  61  8«.  The  plaintifEs  thereupon 
presented  a  petition  praying  that  the  petitioners  might  be  allow- 
ed  the  seyeral  sums  befere*mentionedy  and  that  it  might  be  re- 
ferred back  to  the  Tazing-master  to  review  his  tazatbn. 

*Mr.  Stuart  appeared  in  support  of  the  petition.  [*660] 

Mr.  JSsi^ff  opposed  it. 

Ths  Yiok-Chancxllob:— With  respect  to  the  fees  paid  to 
the  junior  counsel,  my  opinion  is  that  there  has  been  a  misoar* 
riage:  and,  though  the  sums  are  small,  yet  the  piindple  is  very 
important. 
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I  remember,  perfectly  well,  many  years  ago,  obserying  Sir 
Anthony  Hart  refuse  to  take  a  brief  merely  because  there  was 
no  junior  counsel  with  him. 

[Mr.  BetheU : — ^That  is  the  rule  in  causes  now :  no  one  of  ns 
takes  a  brief  in  any  cause  without  a  junior.] 

And  I  remember  that  Lord  Eldon  said  in  the  house  of  Lords 
(when  there  was  some  objection  made  to  the  fact  of  two  counsel 
appearing)  that  it  was  of  extreme  importance,  to  the  public  at 
large,  that  there  should  be  a  successive  body  of  gentlemen 
brought  up,  who  should  underRtand  their  profession  by  knowing 
it  from  the  beginning ;  and,  in  my  opinion,  it  would  be  most  in- 
jurious, not  merely  to  the  gentlemen  who  compose  the  bar  at 
the  particular  time,  but  to  the  public  at  large,  if  the  supply  of 
able  men  were  to  be  cut  off  by  preventing  the  younger  branches 
from  learning  their  profession.  The  consequence  of  which  would 
be  that  it  would  be  a  matter  of  chance,  whether,  when  the  gen- 
tlemen who  are  within  the  bar,  drop  off,  their  places  would  be 
supplied  by  persons  of  sufficient  learning  and  ability.  I  shall, 
therefore,  refer  it  back  to  the  Master  to  review  his  taxation : 
and  the  costs  of  the  petition  must  be  coats  in  the  cause. 
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^gr^^pc^ng  ha$  reference  to  the  side  paging  in  the  TsxtJB 


AOOOUNT. 

Ill  ft  saU  by  a  priueipai  against  his  Blew- 
tfd  and  flgent^  the  decree,  in  oonformity 
10  the  prajer  of  the  bill,  directed  an  ac- 
count to  be  taken  of  rente,  proflta  and 
timber-money  received  by  the  defendant 
OB  the  plaintilTa  Recount;  and  also  di- 
rected tbe  ICaater,  in  taking  the  acooanta, 
to  make  to  the  parties  all  just  allow- 
aooea.  The  defendant  was  a  aoUciton 
and  bad  acted,  as  such,  for  the  plaintiff, 
during  his  stewardship;  and  bills  of  coats 
wore  due  to  him  from  tlie  plaintiff.  Tbe 
Master,  at  tlie  plaintiff's  request,  taxed 
the  bills,  and,  in  taking  the  accounts 
under  the  decree,  included  tbe  reduced 
sq^uttts  of  them  amongst  the  just  allow- 
ances to  which  the  defendant  was  en- 
titled. The  plaintiff  excepted  to  the  re- 
port on  that  account:  and  the  court  al- 
lowed the  exceptions.    JoUiJfe  y.  Hector, 

398 


AOGRUBR. 
See  SUBTITOBBBIP,  1. 

AOOUMULATION. 

Tsfltator,  after  devising  bis  estates  in 
strict  settlement,  directed  that,  la  case  he 
should  not  erect  a  mansion  house  on  his 
estates,  in  bis  lifetime,  his  trustees  should, 
forthwith,  after  his  death,  erect  the  same 
aooording  to  such  plan  as  hs  shoukl  ap- 


prove of  in  his  lifetime;  or,  if  he  should 
die  before  such  •  plan  should  bo  prepared 
and  oompleted,  then  according  to  such 
plan  as  bia  trustees,  with  the  consent  of 
tbe  person  for  the  time  being  beneftctallj 
entitled  to  the  immediate  freehold  of  bis 
estates,  should  think  proper  to  adopt: 
and  he  gave  20,000^  to  the  trustoes^  to 
be  applie<l  in  erecting  the  house,  and,  in 
the  meantime,  to  be  laid  out  in  the  funds 
and  the  dividends  to  be  accumulated; 
and  the  accumulatwns,  as  well  as  the 
•  original  fUnd,  to  be  applied  in  erecting 
,  tbe  house,  and  the  surplus  (if  any)  to  be 
laid  out  in  tbe  purchase  of  lands  to  be 
settled  to  the  same  uaea  aa  tlie  devised 
estates.  Owing  to  oppoeition  on  tho 
part  of  the  tenant  for  life,  the  trustees 
did  not  build  ttie  bouse  until  more  tlian 
21  yearg  after  the  teatator'a  death  ;  and 
tliey  invested  tbe  20,000^  and  accumu- 
lated the  income  of  it  during  the  whole 
of  the  interval.  Held  that  tlie  direction 
for  accumulation  was  not  within  the  Thel- 
lusBon  Act,  but  that  the  whole  of  the  ac- 
cumulated fund  was  applicable  to  the 
purposes  directed  by  the  wilL  Lombe  v. 
SUmgJUtm^  304 


AGKNOWLBDGKENT. 

In  1835  A.  filed  a  creditor's  bUl,  against 
theadministrator  of  his  debtor,  founded  on 
a  debt  due  on  a  promiaaory^  note,  but  in 
respect  of  wbicli  no  payment  of  either 
piiudpal  or  intereat  had  been  made  siooo 
1823.    In  1832  the  administrator,  on  tht 


662 


I5DSZ. 


oitotioD  of  •  third  pefraon,  signed  and  ex- 
hibited, in  the  Eoeleeiaetical  Court,  an 
inventory  and  acooant  of  the  late  debtor's 
assets  and  debtS)  in  which  A.'s  debt  was 
entered.  Held  that  that  entry  was  a 
salBcient  aclcnowledgmenti  wiihin  Lord 
Tenterden's  Act  (9  Gea  4,  a  14,)  to  take 
tlie  debt  oat  of  the  Statute  of  Limttatioas 
(21  Jas.  1.  a  16.)    SmUh  r.  Pook,       17 

See  AonT. 


ADMIKISTRATIONT. 

1.  Tesutor  gave  all  his  red,  leasehold 
and  personal  property  to  trustees,  ipon 
the  trusts  after  mentioned ;  and,  to  effect 
those  trusts,  he  directed  them  to  sell  all 
his  property,  in  order  to  form  e  fund  to 
pny  his  debts  and  legacies,  and  then  to 
dispose  of  the  residue  as  alVer  directed. 
The  tesUtor  next  gare  ssTenil  legacies, 
and  then  gave  the  residue  of  his  property 
remaining  in  the  hands  of  his  trustees,  to 
trustees  for  a  chanty.  The  Viet-  Chame^kr 
held  that  the  leasehold  and  other  pel^ 
sonal  property  were  alone  liable  to  the 
payment  of  the  debts  and  legacies.  But 
the  Lord  ChcmceUor,  on  appeal  differed 
fh>m  his  JSmor,  and  held  that  the  debts 
and  legHoies  were  payable  oat  of  the  mixed 
fund,  composed  of  the  produce  of  the 
real  as  well  as  the  leasehold  and  other 
personal  eatateSi  in  proportion  to  tlie  re- 
lative Tallies  of  those  three  estates. 
Attorney  Chner^  y.  aouihgak,  77 

2.  Specific  legadea  are  to  be  applied  in 
payment  of  specialty  debts  in  priority  to 
real  estates  devised.  OomtwaUY.  Comt" 
wM,  288 

See  AsBRa    Go6T8>  1.    BxonBAnoir. 
Stop  Osdsb. 


ADKINISTRATOB. 
SeeSioP  Obdsr. 

ADVOWSON. 

A  testator,  who  was  both  patron  and 
incumbent  of  a  living,  devised  the  advow- 
son  and  all  his  other  real  estates,  and 
also  his  personal  estate^  to  trustees  in 
trast  to  pay  the  rmft^  dividends,  interest 
and  annual  income  of  his'real  estate^ 
until  tliey  should  be  sold  as  thereinafter 
directed,  and  also  of  his  perM>nal  estate^ 
to  hia  sister,  ontil  she  should  have  a 


I,  and  Immediately  after  her  hairf^g 
k  child,  in  trust  to  stand  seised  and  pos- 
seased  of  his  real  estate^  if  not  then  sold, 
and  of  his  personal  estate  and  the  rmitf 
dividends,  interest  and  annual  income 
thereof,  in  trust  for  her  children  or  child 
who  shovld  attain  21,  their  heira^  Ac ; 
and  if  she  should  have  no  such  child, 
then  in  trust,  after  her  death,  for  the 
trustees,  their  heirs^  Ac  The  testator 
then  directed  his  trustees  to  sell  the  ad- 
vowson  and  his  other  real  estates,  with 
all  convenient  speed  after  his  death,  and 
to  stand  possessed  of  the  proceeds  upon 
the  trusts  before  declared  of  his  pereonal 
estate :  and  he  empowered  bis  trustees  to 
apply  the  renls,  diyidends,  Interest  and 
annual  income  or  the  preaumptive  shares 
of  his  sister's  children,  of  his  real  estates 
(if  not  then  sold,)  and,  if  sold,  then  of  the 
money  arising  therelrom,  and  of  his  per- 
sonal estate,  fur  their  maintenance  during 
their  minorities;  and  directed  that  the 
surplus  rente,  dividends,  interest  and  an- 
nual income  should  be  invested  and  ao- 
cumuhited  for  the  benefit  of  the  children 
from  whose  shares  the  same  should  be 
saved.  At  the  testator's  death,  his  aiitsr 
(who  was  his  heir)  had  three  in&ol 
children ;  and  his  living  having  becoiBO 
vacant  by  his  death,  the  question  was 
whether  the  children,  their  mother  or  tbs 
trustees  were  entitled  to  present  to  it. 
Held  that,  as  the  presentation  to  a  living 
does  not  |NY>duee  raUs,  dividends,  interest 
or  annual  income,  the  dispositions  of  the 
will  were  not  applicable  to  that  species 
of  property,  and,  consequently,  that  tbe 
testator's  sistar  was  entitled,  as  his  heir 
at  law,  to  present  the  living  on  the  ex- 
isting vacancy.    Martin  r.  Martin,    679 


AFFIDAVIT. 

1.  Bill  by  the  obligee  in  a  bond,  who 
had  delivered  it  up,  by  mistake  (as  he  al- 
log^)  to  the  defendant,  the  obligor,  to 
recover  the  amount  due  on  it.  The  an- 
swer sdmitted  the  delivery  of  the  bond, 
and  that  the  defbndant  had  destroyed  it, 
but  traversed  the  sUegatiou  as  to  mis- 
take. Held,  at  the  hearing,  that  as  the 
snswer  admittad  the  bond  to  have  been 
destroyed,  the  court  had  jurisdiction ;  not- 
witlistanding  there  was  not  annexed  to 
the  bill  an  affidavit  that  the  l>ond  was  lost 
or  not  in  the  plaintiff's  custody.     Onme 

2L  On  showing  cause  sgalnst  dissolving 
an-  injunction,  the  plaintiff  cannot  rea4 
affldavita lo prove allflgntioiis,  mtbd bil^ 


nn>n. 


Ml 


•f  ntttten.of  fliot»  vhieh  the  answer 
neiiber  denies  nor  sdmits.  Oiffcflawi  v. 
MImnenihal,  iT 

3.  The  Act  of  63  Qeo.  3,  c.  159,  for 
limiting  the  responsibilitj  of  ebip-ownera, 
in  certain  cases,  requires  an  affidavit  or 
certain  (acts  to  be  annexed  to  bills  filed 
under  it  Held,  that  it  was  no  objection 
to  such  an  affidavit,  that  it  was  sworn 
four  dajs  before  the  bill  was  filed,  the 
deponents  liring  at  Sunderland.  Walker 
T.  Fldchar,  420 

SeeTBUBRD^  1. 


AGENT. 

A  mortgagee  in  possession  of  lands  at 
Hendred,  having  received  from  the  grand- 
father of  the  infant  heir  of  the  mortgagoi',. 
a  letter,  the  contents  of  which  did  not 
appear,  wrote  in  answer  as  follows: 
**  Concerning  the  business  at  Hendred^ 
which  you  know  nearly  as  well  as  my- 
self, as  there  has  been  nothing  kept  fhnn 
yon ;  which  I  am  very  willing  to  settle  if 
your  granddaughter  is  of  age.  I  never 
told  you  any  otherways:  as  I  have  been 
informed  she  is  the  heiress  of  what  there 
is.  The  difference  is  not  worth  much.  I 
shall  hearfh>m  your  granddaughter  about 
the  business."  Held,  that  the  answer 
was  an  acknowledgment  of  the  heir's 
right  to  redeem  the  mortgage,  and  that 
when  she  Came  of  age,  she  was  entitled 
to  consider  her  grandfather  as  having 
aeted  as  her  agent,  and,  consequently, 
that  she  was  entitled  to  redeem  tlie 
mortgage  at  any  time  within  SO  years 
after  the  letter  was  written.  2Moek  ▼. 
Mobey,  402 

Bee  QuBPmKA. 


AQRBEMBNT. 

1.  The  Court  wiU  decree  a  speoifio  pe^ 
Ibrmanceof  an  agreement  for  the  sale  of 
a  certain  number  of  shares  in  a  railway 
oompany.    Duncuft  ▼.  AWneM,         189 

:!.  A  parol  agreement  for  the  sale  of 
such  shares,  is  binding;  for  they  are 
neither  an  interest  in  or  concerning 
lands,  within  the  4tfa  section  of  the  Stat- 
ute of  Frauds;  nor  goods^  wares  or 
merchandicee.  within  tha  lYth  section, 

ML 


ALIBNATIOK  (BBSTBAINT  Of.) 

The  dividends  of  a  Aind  were  directed 
to  be  paid  to  A.  for  life ;  but  if  he  as- 
signed or  otherwise  disposed  of  tbeoi| 
they  were  to  go  over.  A.  being  in  prison, 
and  charged  in  execution  for  debt,  the 
creditor  obtained  an  order,  under  1  &  2 
Yict  o.  110,  a  36,  resting  all  his  pro- 
perty in  the  provisional  assignee  of  tha 
Insolvent  Debtors'  Court.  Held,  that  the 
dividends  of  the  fbnd  did  not  go  over, 
but  vested  in  the  aasignee.  i^ii  ▼. 
LockyeTf  894 


AMBKDED  BILL 

Although  a  plaintiff  has  amended  his 
bill  under  ati  order  not  expressing  that 
he  does  not  require  a  Airther  answer,  ha 
may  (if  no  answer  is  filed  within  the  time 
aUowed  by  the  10th  Order  of  1833,  and 
he  thinks  proper  to  waive  the  further 
answer)  file  a  replication  under  the  14th 
Order,  although  that  order  applies,  ia 
terms,  to  those  cases  only  in  which  tha 
order  to  amend  expresses  tliat  no  further 
answer  is  required.    Memmgwoff  ?.  #'sr> 

m 


AMENDMENT. 

Sea  DtPoemova.—TiMA  amd  Puuui- 
XNO,  3. 


ANNUITT. 

1.  Payment  decreed  of  the  arresrs  of  an 
annuity  secured  by  bond,  with  interest; 
not  exceeding,  however,  in  the  whole,  the 
penalty  of  the  bond.  Orotae  v.  Bedmg- 
field,  36 

2.  A  testator  gave  his  real  and  personal 
estate  to  his  wife,  subject,  smongst  other 
bequests,  to  an  annuity  of  &0L  to  A.  B., 
ypr  ever.  Held,  that  on  A.  B's  death, 
intestate,  the  annuity  passed  not  to  his 
heir,  but  to  his  personal  representative. 
liiyhr  v.  MartindaU,  168 

See  Statutb  of  LncRATiOMfl^  4. 


ANSWER 

1 .  A  plamtiff  having  died  before  the  de- 
fendant had  answered,  his  repreeentativa 
filed  a  bill  of  revivor  and  supplement, 
praying  that  the  dafindant  might  i 
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it,  and  slao  the  origlnd  WU.  The  de- 
fendaot  put  in  an  answer,  which  was  in- 
tittped  aa  hia  answer  to  the  original  bill 
of  the  plaintiff,  "  since  deoeaaud.*'  The 
answer  waa  ordered  to  be  taken  off  the 
file.     Q>tefi  y.  Sffwton,  45 

%.  Kxceptions  to  an  answer  for  imperti- 
nence cannot  be  shown  as  ciiuse  a^inst 
dissolving  a  special  injoncUon.  Simeon 
▼.  Da9i8,  46 

3.  Although  a  deibndant*s  name  is 
omitted  in  the  note  at  the  foot  of  the  bill, 
he  must  put  in  an  answer,  though  it  be  a 
mere  formal  one.     Wibon  v.  Jonea,    361 

4.  A  defendant,  who  was  required  to 
set  forth,  in  hie  answer  to  interrogatories, 
certain  entries  in  the  books  of  a  firm  of 
which  he  was  a  member,  siated,  in  bis 
answer,  that  the  books  were  in  the  joint 
custody  of  himself  and  his  oo-partuers, 
and  that  he  had  asked  their  permission  to 
inspect  and  make  extracts  from  the  books, 
to  enable  him  to  comply  witli  the  requisi- 
tions of  the  interrogMtories,  but  that  they 
had  reftised  to  permit  him  so  to  do.  Held, 
that  the  answer  was  insufllcient ;  as  the 
defendant  had  not  stated  tliat  there  waa 
any  contract,  between  him  and  his  co- 
partners,  which  prevented  him  from  in- 
specting the  books,  and  making  extracts 
torn  them,  without  their,  permission. 
Stuart  V.  Lerd  BitU,  460 

APPEAL. 
See  Dbobbb  (sTATiKa   PBOOBiDixas 

UKDBB,)  1,  4. 

APPOINTMENT. 

The  enactment  in  the  new  Will  Act 
that  a  bequest  to  a  child  of  the  testator 
who  dicH  in  the  testator's  lifetime,  leaving 
issue  living  at  the  testator's  death,  shall 
not  lapse,  does  not  apply  to  a  testamen- 
tary appointment     GriffUhs  ▼.  Gfck,  327, 

354 


APPOINTICBNT  OP  NEW  TRUSTEES 

See  Chabitt,  4. — ^Poweb  to  Apfoimt 
Nxw  TBUffTBia. 


ASSBTa 

Notwithstanding  West  India  estates 
legal  amapta  by  5  Geo.  2,  &  7, 


&  4,  they  may  be  devfasd  lo  as  to  l 
them    equitable    aaets.      Okarltvn    t. 
WhgKt,  S14 

See  ADMunsTBATiov,  1,  2. 


ASSIGNEE. 
See    Bankbupt.— DsFBiTDAin;    1— In- 

SOLTBITT,  2. 


ATTACHMENT. 

An  attachment  ordered  to  be  issued 
against  a  married  woman,  for  disobeying 
an  order  in  a  suit  which  she  had  instituted 
by  her  next  friend.     OUuHty  v.    Winv, 

90 


BANKRUPT. 

In  January,  1820,  A.  and  B..  who  held 
more  than  a  third  of  the  shares  in  a  Cor- 
nish mine,  whksh  was  then  a  losing  oon« 
cem,  and  the  sharea  were  of  very  little 
if  any  value,  be<Same  bankrupt  At  a 
meeting  of  the  other  shareholders,  held 
in  February,  at  whidi  G.,  though  not  then 
a  shareholder,  was  present^  it  was  re> 
tolved,  in  order  to  prevent  the  mines 
from  being  abandoned  and  the  injury 
whksh  the  neighborhood  woukl  sustain 
thereby,  that  a  new  company  should  be 
formed,  consisting  of  old  adventurers  and 
of  persons  who  might  be  inclined  to  pur* 
chase  sliares  in  tho  mine,  and  that^  for 
the  security  of  the  latter,  tlie  mine  should 
be  sold  under  a  decree  of  the  Court  of 
Stannaries,  and  the  debts  of  the  mine 
paid  with  the  proceeds.  Shortly  aftet^ 
wards,  G.  was  appointed  assignee  of  the 
bankrupts;  and  then,  in  order  to  avoid 
the  responsibility  of  continuing  to  hold 
their  shares,  he  relinquished  them  under 
couDsers  advice.  Afterwards  the  shares 
were  disposed  of  amongst  old  and  new 
adventurers,  and  G.,  who  had  proposed 
to  tlie  truHteee  for  the  defendant,  then  a 
minor,  to  take  some  of  the  shiireB,  agreed 
to  take  eleven  far  himaelf  and  fr^nda; 
and  about  the  same  time  the  trustees  au* 
thorized  him  to  take  four  aharea  ibr  the 
defendant  The  mine  was  afterwards 
sold,  in  the  Court  of  Stannaries,  to  G,  on 
behalf  of  the  new  company ;  the  purchase 
money  was  paid  into  court,  and  then  ap- 
plied to  pay  the  debts  of  the  mine. 
Soon  afterwards  the  defendant  came  of 
age;  and  his  agents  paid  G.  for  the  four 
shares  st  the  rate  at  which  he  had  pur- 
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ohaaed  the  etoven,  and  the  foor  shares 
were  transferred  into  defendanVs  name. 
The  mioe  oontinned  to  be  a  losing  oon- 
osm  to  the  new  oomfMUiy,  until  after 
thoy  had  prsTsiled  on  defendant^  who 
was  the  owner  of  the  freehold,  to  accept 
a  surrender  of  the  lease  under' which  it 
had  been  held,  and  to  grant  a  new  lease 
at  reduced  dues,  and  indudwignew  mMng 
ffroitnd.  Afterwards,  G.  was  remoYed 
from  the  aesigneeship,  and  a  renewed 
oommission  was  issued,  under  which  the 
pUintiff  was  chosen  assignee  of  tbe  bank- 
rupta  Notwithstanding  tbe  term  granted 
by  the  old  lease  had  long  expired,  and 
tlie  defendant  had  no  Icnowledge  of  the 
bankruptcy,  and  fifteen  years  had  elapsed, 
during  which  there  had  been  a  large  ex- 
penditure on  the  mine,  the  court  declared 
the  defendant  to  be  a  trustee  of  his  shares 
io  tbe  mine,  including  the  new  ground, 
and  decreed  him  to  account  for  and  pay, 
to  tbe  plaintiff;  tbe  prc^ts  thereof  Iktmer 
▼.  IWfaiumy,  49 

See  BxraHDANT,  2.-— Ihsolyxst. 


BENEFICE. 
See  Adyowbov, 

BILL  OF  EEVIYOR. 
See  Plb4  akd  Plbadikq,  2. 

BOND. 
See  Eyuixhob.'— Lost  Jx&rBjntsxT, 

BOOK& 

Testator  gave  to  his  son,  sll  his  piste, 
Jewels^  trinkets,  and  all  his  furniture  and 
other  articles  of  domestic  use  and  orna- 
ment By  a  codicil,  he  gave  to  his  wife 
all  his  provisions,  wines,  carriages,  horses, 
and  all  his  musical  instruments,  snd  the 
use  of  all  his  books,  and  all  his  money  in 
his  dweUing-house  and  in  his  banlcer's 
and  land-steward's  Imnds,  for  her  own 
sole  use  and  benefit  Held,  that  the 
books  were  given  to  the  son  absolutely ; 
subject  to  a  life-interest  in  tbe  wife. 
OomewaUf,  OomaoaUf  303 

BREACH  OF  TRUST. 
la  January,  1820,  A.  and  B.,  who  held 


more  than  a  third  of  the  shares  m  a 
Cornish  mine,  which  was  then  a  losing 
oonoern,  and  the  shares  were  of  very 
little  if  any  value,  became  bankrupt  Al 
a  meeting  of  the  other  shareliolderB,  held 
in  February,  at  which  G.,  though  not 
then  a  shareholder,  was  present,  it  waa 
resolved,  in  order  to  prevent  the  mines 
from  being  abandoned  and  the  injuiy 
which  the  neighborhood  would  sustain 
thereby,  that  a  new  company  should  be 
formed,  consisting  of  old  adventurers  and 
of  persons  who  might  be  inclined  to  pur- 
chase shares  in  the  mine,  and  that,  for 
the  security  of  the  latter,  tlte  mine  should 
be  sold  under  a  decree  of  the  Court  of 
StaDoaries,  and  the  debts  of  tbe  mine 
paid  with  the  proceeds.  Shortly  after- 
wards, Q-.  was  appointed  assignee  of  the 
bankrupts ;  and  then,  in  order  to  avoid 
the  responsibility  of  coniinuing  to  bold 
their  shares,  he  relinquished  them  under 
counsers  advice.  Afterwards  the  sharsa 
were  disposed  of  amongst  old  and  new 
adventurers,  and  O.,  who  had  proposed 
to  the  trustees  for  the  defendant,  then  a 
minor,  to  take  some  of  the  shsres  agreed 
to  take  eleven  for  hmadf  and  /findM; 
and  about  the  same  time  the  trustees  au« 
tliorized  him  to  take  four  shares  for  the 
defendsnt  Tbe  mioe  was  sfterwazds 
sold,  in  the  Court  of  Stannaries  to  G.,  on 
behalf  of  the  new  company.  The  pnr> 
chase-money  was  paid  into  court,  and 
then  applied  to  pay  the  debts  of  the  mine. 
Soon  afterwards  the  defendunt  came  of 
age ;  and  his  agents  paid  G.  for  the  four 
shares  at  the  rate  at  whuh  he  had  pur> 
chased  the  eleven,  and  the  four  sbarea 
were  transferred  into  defendant's  name, 
Tl^e  mine  continued  to  be  a  losing  con- 
cern to  the  new  company,  until  after  tli.ey 
had  prevailed  on  the  defendant,  who  was 
the  owner  of  the  freehold,  to  accept  a  sur- 
render of  the  lease  under  which  it  had 
been  held,  and  to  grant  a  new  lease  al 
reduced  dues,  and  including  new  minins 
ground.  Afterwards,  G.  was  removed 
from  the  assigneeship,  and  a  renewed 
commission  was  issued,  under  which  the 
plaintiff  was  chosen  assignee  of  tbe  bank- 
rupts.  Notwithstanding  the  term  granted 
by  the  old  lease  had  long  expii^,  and 
the  defendant  had  no  knowledge  of  the 
bankruptcy,  and  15  years  had  elapsed 
during  which  there  had  been  a  large  ex- 
penditure on  the  mine,  theoourt  d^ared 
the  defendant  to  be  a  trustee  of  his  shares 
in  the  mine,  including  the  new  ground, 
and  decreed  him  to  account  for  and  pay, 
to  the  plaintiff;  the  profits  thereof.  JWr^ 
Iter -v.  JVetowny,  40- 
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0A8B  SENT  TO  LAW. 

1.  Form  of  order  whera  ft  ewe  basbem 
•Mit  to  A  ooQft  of  Uw  on  the  afigumoot 
•f  a  demurrer,  and,  on  the  return  of  the 
eertifloate,  ihe  case  is  aent  to  another 
•ourt  of  law.     Sjpry  y.  Bron^UH        76 

2.  A  defendant,  a  parchaser,  demurred 
to  a  bill  for  spedflc  performanoe,  and  his 
demurrer  was  oveiTuled.  He  then  aaked 
fbr  a  case  to  be  aent  to  a  court  of  law, 
which  was  granted ;  and  the  opinion  of 
the  Judges  was  against  him.  Ultimatelj, 
however,  the  bill  was  dismissed  with 
costs.  Held,  that  the  defendant  was  en- 
titled to  his  costs  at  law,  as  well  as  in 
equity.    Ibrbea  ▼.  P&Koekf  628 

8.  Testator,  amongst  other  bequests, 
gave  a  A-eehold  house,  his  furniture  and 
eertain  other  diattelsi  to  his  wife  for  life, 
and  willed,  that,  at  her  death,  his  two 
dftugbters  ^ould  divide  equallj,  as  rest- 
iuary  kgtUeea^  whatever  he  iiighi  die 
poeeeued  of,  except  ti^tU  woe  akeady 
tnentioned  m  Jamor  of  oihen.  The  ques- 
tion was,  what  was  the  effect  of  the  words 
in  UaUee,  with  regard  to  certain  real  es- 
tates of  the  testator,  which  were  not  par- 
ticularly mentioned  in  his  will  Held, 
that  the  court  ought  not,  Id  order  to  de- 
termine that  question,  to  inquire  into  the 
value  and  other  circumatances  of  the  real 
estates,  nor  ought  those  cironmstanoes  to 
be  stated  in  a  case  made  for  the  opinion 
•f  a  court  of  law  upon  the  question. 
Ikumpeeiv,  Cbttman,  606 


OAUSB  AND  CRO6S-0An8& 
BeeCBon-CAun 

CERTIFIOATE. 

If  the  Lord  Mayor  and  Aldermen  have 
once  certified  as  to  the  custom  of  London, 
tbe  certificate  is  conclusive ;  and  the  court 
never  refers  the  same  question  a  second 
time.    Bmm  V.  JKnoti,  463 

CBSTUI  QUB  VIB. 

Course  of  prooeeding  under  6  Anne, 
9, 18,  to  compel  a  lessee  pmr  mOre  «m^  to 
produce  the  ceeM  911a  Ws  to  tho  fever^ 
aftonor.    ii»  re  LSngen^  104 


CHABGE  07  0BBXa 

Where  a  testator  has  chained  kii  wed 
estate*  with  his  debts,  and  the  execolor 
proceeds  to  sell  the  estate,  the  puichaasr 
haa  a  right  to  ask  him,  whether  aJl.tbe 
debta  are  paid  or  not>  and,  if  he  deelinse 
to  answer,  the  purchaser  will  be  ooa- 
sidered  to  have  had  notice  that  all  the 
debts  have  been  paid,  and  will  be  answer* 
able  for  the  application  of  hia  parobaae- 
money.    fUriee  v.  Pdoeaolii  628 

See  Qfuxvn  or  LuatAmomi^  2. 


CHABITT. 

1.  A  school  was  founded  for  the  eduoa- 
4ion  of  poor  children  wittiin  a  certain  dit- 
trict.  The  district  waa  converted  into  a 
dock,  under  a  local  Act  of  Parliament,  so 
that  the  objects  of  the  charity  foiled. 
The  court  referred  it  to  the  Jiaeier  tA 
approve  of  a  scheme  for  the  application 
of  the  funds  of  the  charity,  cifpree.  At- 
iomty-Otneral  v.  (Tlyn,  84 

2.  A  lease  of  land  already  in  mortmain, 
made  to  a  charity,  does  not  require  enrol- 
ment under  9  Oea  4,  a  3&  JbidL 

3.  Testator,  after  limiting  his  Stafford- 
shire estates  to  his  daughter  and  her  sons 
in  strict  settlement,  recited  that  he  had 
lately  purchased  an  estate  called  C,  for 
the  purpose  of  endowing  a  chapel,  but 
that  he  had  been  prevented  from  carry- 
ing his  ioteotion  into  effect:  he  then  de- 
vised the  C.  estate  to  trusteea,  in  trust  to 
apply  the  rents  upon  such  trusts  and  for 
such  purposes  as  the  persons  for  the  time 
being  in  possession  of  his  Staffordshire  es- 
tate^  should,  in  their divretion, 'appoint; 
but  he  trusted  that,  out  of  respect  to  his 
memory,  they  would  exercise  such  power 
in  doing  such  charitable  acts  as  they 
knew  he  would  moat  approve  oC  Held, 
that  both  the  subject  and  the  object  of 
the  trust  were  clearly  pointed  out,  and 
that,  the  latter  being  charitable  act^  tho 
trust  was  void  under  the  Statute  of  Mort- 
main.   PMngtffn  v.  Bcm^^^  114 

4.  On  a  petition  for  the  appointment  of 
new  trustees  of  a  charity,  the  court  di- 
reoted  that,  in  the  deed  appointiog  tht 
new  trustees,  a  power  shonla  be  inaeiteA 
for  appointing  new  trustees  in  Ibtura. 
In  re  62  Geo.  8,  a  101.  282 

6.  If  it  appears  to  be  for  the  benelK  of 
a  obaril^  that  part  of  tba  eetatsi  belong- 
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llif  to  il  rfioQld  be  lold,  an  ontor  for  that 
poiposD  maj  be  made  on  a  petition  pro- 
•Mted  noder  62  Qea  3,  a  101.  As 
JhttMa  Oharitff,  S29 


CHILDREN. 
See  WiLL^  4,  6. 

OOLONIAL  WILL. 
Bee  Will,  13, 14. 


0OMMI8SION   TO    BXAMINB  WIT< 

NBSSBS. 

1.  An  order  for  a  oomialsaioD  to  ex< 
amine  witneaMa  waa  made^  on  the  appli- 
eation  of  the  plaiotlflb,  in  a  cauae  in  whioh 
Sr  J.  Brydgea  and  another  were  plaintilA^ 
and  €.  K.  Braoflll  and  othera  were  de- 
fendants, bj  original  and  amended  bUl: 
and  In  which  Sir  J.  Bfydgea  and  another 
were  plaintiflii,  and  Ladj  Biydgea  and 
olhen  were  defendants,  bj  bill  of  revivor 
and  aapplement  The  commiBBion  was 
made  out  in  a  cauae  in  which  Sir  J. 
B>^dgea  and  another  were  plaintiilK  and 
CI  B.  BraniUl  and  othen  were  defendants 
bgr  original  bill  and  bill  of  revivor  and 
supplement  In  the  title  to  depoaitiona 
t^en  under  that  oommission,  both  the 
original  and  amended  bill  and  the  bill  of 
revivor  and  supplement  were  mentioned, 
and  the  names  of  the  partiea  to  each  bill, 
were  set  forth  at  length.  A  motion  bj 
tfee  defendanu  to  suppress  the  depositions 
grounded  on  the  variance  between  the 
title  of  the  oommisaion  and  the  title  of 
tte  depoaitiona,  waa  refuaed.  Brydgea  v. 
Aw|W  334 

S.  Commisrioners  for  examining  wit- 
nesses, need  not  sign  every  skin  of  tho 
Interrogatories ;  it  is  sufl&cient  if  they  sign 
the  laatsldn.  /Hd 


3.  Although  it  is  usual  to  exprsas  In  the 
title  to  depositions,  that  they  have  been 
tii^en  by  virtueof  a  oommiaaioni  "  to  us 
(naning  only  the  acting  oommisslonen). 
sad  others  directed,"  yet,  if  the  naneaof 
an  th«  oommisiionen  are  inaerted,  the 
depoaitiona  will  not  be  suppressed  be- 
cause they  are  not  signed  by  all  the  com- 
,  piovldod  thay  are  signed  by 
Aid. 


4.  Commissiooen  for 
nesses,  omitted  to  oertiiy,  in  their  retortt 
to  the  commission,  that  they  and  their 
cierica,  before  acting,  took  the  oaths  an- 
nexed to  the  commission.  The  Court  al 
first  ordered  the  depoeitions  to  be  sup- 
pressed ;  but,  on  being  satisfied,  by  the 
affidavit  of  one  of  the  commissionerB,  thai 
the  oatha  had  been  duly  taken,  allowed 
the  return  to  the  oommismon  to  ba 
amended  by  inaerting  that  ISwt.       /MA 

OOMMITMBNT. 
flee  Paitonoi^  15. 

CONSENT, 
flee  VBMBCoTBBm 


CONSTRUCTION. 

I.  A  testotrix,  having  1161  long  an* 
nuitiee  standing  in  her  name  at  her  dmrn, 
of  which  651  like  ennuities  had  beco  pur* 
chaaed  for  her  by  T.  B.,  bequeathod  her 
residuary  eatato  to  trustees,  to  be  inveatadl 
or  continued  by  them  In  the  pnblteAindft 
or  at  interest  the  stocks,  funds  or  securi- 
ties to  be  varied  at  discretton,  in  trust  to 
pay  certain  annuities  out  of  the  iotoreali 
dividenda,  Ac.,  and,  suhjeci  thereto,  to 
pay  the  income  of  the  said  trast*moaey% 
stocks,  funds  and  securities,  to  S.  N.  for 
life^  and,  subject  thereto,  ahe  gave  all 
the  residue  of  her  estate  to  ihe  trustees 
absolutely.  By  a  codicil  she  gave  all  the 
money  ftinded  by  T.  B.  in  her  name  in 
the  long  annuities  (which  she  mentioned 
to  be  501  per  annum)  to  C.  D.  after  the 
death  of  S.  N.  Held,  that  501  of  the 
long  annuitiea,  were  apedflcally  be* 
queathed  to  C.  D.    I^AglM  v.  JVyer,    1 

3.  TeeUtor  bequeathed  to  J.  W.  1 0001 ; 
to  hia  sister,  M.  W.,  2001 ;  to  their  mo- 
ther 2001 ;  and  to  the  three  aunts  of  J. 
W.  and  hia  sister  M.  W.  lOML  each. 
Held,  that  the  last  bequest  included  the 
annta,  but  not  the  sister.  JiraU  r.  Kibble 
whOg,  i 

3.  Teetator  gave  3001.  to  the  four  chil* 
dren  of  H.  a,  to  be  divided  into  equal 
sharsa,  and  paid  to  them  at  21,  and  tba 
interest  of  thefa*  shares  to  be  pakt,  to 
their  parents,  in  the  meantime:  and,  iA 
esse  of  either  of  the  legatoea  dying  und«r 
21,  then  his,  her  or  their  sharsa  were  to 
be  eqttiUy  divided  amongst  the  aarrivora. 


568 


mowL 


Two  of  the  diUdreD  died,  <lnd«r  21,  in  the 
teelRkor'a  lifetiine.  Held,  that  the  two 
mrvivora  were  entitled  to  the  orig:iDal 
share  oolj  of  the  child  who  died  last 
J^lseUv,  GuiUemard,  88 

4.  Testatrix  gave  an  annuity  of  60iL  to 
her  aon-tn*]aw,  for  his  life,  provided  be 
remained  unmarried^  but  if  be  should 
many,  the  annuity  fo  oease ;  and,  after 
his  death  or  seoond  marriage^  whichever 
should  first  happen,  she  gave  l,000i,  to 
be  equally  divided  between  her  brodier 
and  sibters :  and,  if  they  should  not  all 
be  then  living,  she  gave  the  share  of  him, 
her  or  them  so  dying  to  be  equally  divided 
between  them,  her  surviving  brother  and 
sisters.  The  testatrix's  brother  and  sis- 
ters all  died  in  her  son-in-law's  lifetime, 
and  he  died  unmarried.  Held,  that  the 
brother  and  sisters  took  a  vested  interest 
to  the  10002.  as  tenants  in  common. 
FiBters  y.  D^lt^  101 

5.  Testatrix  bequeathed  1,3002.  to  trus- 
tees in  trust,  as  to  one-third,  for  such  of 
the  children  of  A.  8.  tlien  deceased,  as 
should  be  living  at  the  teststrix's  death : 
and,  as  to  the  remaining  two-thirds,  in 
trust  for  the  children  of  8.  T«  and  T.  P., 
living  at  the  same  time.  8.  T.  had  grand- 
ohiidren,  but  no  child,  living  either  at  the 
date  of  the  will  or  at  tlio  testatrix's  death ; 
but  A.  &  and  T.  P.  had,  each  of  them, 
obildron  living  at  those  times.  Held, 
that  the  grandchildren  of  8.  T.  could  not 
daim  the  benefit  of  the  trust  Moor  y. 
Haisbeck,  i23 

6.  Testatrix  devised  all  her  fl^hold 
messuages,  iba,  in  8.,  to  trustees  in  trust 
to  sell  and  stand  possessed  of  the  pro- 
ceeds in  trust  for  A.,  and  gave  the  resi- 
due of  her  personal  estate,  to  the  trus- 
tees, in  trust  for  B.  After  the  date  of 
her  will  she  sold  the  houses  and  conveyed 
them  to  the  purchaser,  and  he  deposited 
the  conveyance  and  title  deeds  thereof 
with  her,  to  secure  part  of  the  ptuohoso* 
money.  Held,  that  the  security  and  the 
money  due  on  it  did  not  pass,  under  7 
WUL  i  A  I  Vict  c  26,  (the  Ute  WUl 
Act^)  to  the  trustees  in  trust  for  A.,  but 
to  the  trustees  in  trust  for  B.    Moor  v. 

123 


t.  Testator  devised  his  real  estates  to 
trustees,  in  trust  to  sell  as  soon  as  oonve- 
nieuUy  might  be  after  his  decease,  and  as 
to  the  proceeds,  together  with  the  inter- 
mediate rents^  sifter  payment  of  the  testa- 
tor'e  t\uieral  and  testamentary  expenses, 
debts  and  legaoieSi  to  pay  one  moiet^r  to 


his  nephew,  and  to  tarest  the 
moiety  in  the  funds,  in  trust  for  his  neph- 
ew, for  life ;  and,  after  his  death,  for  his 
children.  The  real  estates  were  not  sold 
until  some  yean  after  the  testator's  death. 
Held,  that  rents  accrued  in  the  meantime, 
ought  not  to  be  invested  for  the  benefit 
of  the  nephew  and  his  children,  but  that 
the  nephew  was  entitled  to  them.  Vigor 
V.  Harwoodf  172 

8.  A  will  contained  the  following 
clause :  "  I  recommend  that  the  house  and 
premises  may  be  disposed  of  as  soon  as 
possible,  and,  after  paying  all  just  debts, 
may  be  equally  divided,  share  and  share 
alike,  Mrs.  M.,  ICr.  and  Mrs.  W.  and 
chUdren,  likewise  H.  H.'*  Held  that  Mis. 
W.  was  entitled  to  an  equal  share  of  the 
proceeds  ot  the  house  and  premises,  as 
tenant  in  common  with  her  husband  and 
her  children  living  at  the  testator's  death, 
and  with  Mr&  M.,  and  H.  H.  J^ma  y. 
Wagfur,  184 

9.  Testator  gave  a  freehold  house  to  his 
wife  for  her  sole  use  and  benefit,  and 
another  freehold  house  to  her  for  her  life: 
and  he  also  gave  to  her  all  his  househokl 
goods,  plate,  &c.:  but,  if  she  married 
again,  the. whole  of  the  above  property 
was  to  become  the  property  of  his  daugh- 
ter ;  and,  in  case  his  wife  should  remain 
unmarried,  then  he  gave  tlie  seoond  men- 
tioned house  to  his  daughter,  for  her  likt, 
aud  to  her  children,  after  bis  wife's  death: 
"  I  also  appoint  my  wife,  provided  she  re- 
mains unmarried,  sole  executrix  and  resid- 
uary legatee  to  all  other  property  I  may 
possess  at  my  deoeaseL"  Held,  that  the 
ree-simple  in  tho  first- mentioned  house 
passed  to  the  wife.    Dag  v.  Domrofi^  200 

10.  Testator  gave  the  residue  of  his 
personal  estate  unto  and  among  all  and 
every  the  children,  sons  and  daughters 
of  his  daughter  Elizabeth,  in  equal  ahares 
and  proportions,  as  and  when  they  ahould 
attain  their  respective  ages  of  22  yeaia 
Held,  that  the  children  of  the  testator's 
daughter  living  at  the  testator's  death, 
were  the  only  objects  of  the  bequest ;  and, 
consequently,  that  it  was  not  void  for  re- 
moteneoB.    SmoU  v.  JSOMt,  276 

11.  Testator  gave  to  his  son,  all  his 
plate,  Jewels,  trinketa^  and  all  his  fbmi- 
ture  and  other  articles  of  domestic  use 
and  ornament.  By  a  codicil,  be  gave  to 
his  wife^  all  his  provisions^  wines,  car- 
riagea^  horses,  and  all  his  musical  iastni- 
menta,  and  the  use  of  all  his  books,  and 
all  his  money  in  his  dweUiDg-house  and 
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In  bis  bMkw'B  snd  had-ateward's  hands,  |  of  tb«  will,  and  was  Uie  only  nephew  vi 
Ibr  her  own  s(ds  use  and  benefit.  Held,  th«  testator  who  left  iraue:  and  the 
that  the  books  were  given  to  the  son  Master  found  that  kia  childrsn  were  the 
absolutely ;  subject  to  a  lifh  interest  in '  persons  intended.  The  Court,  however, 
the  wife.     OomewaU  «.  CbmewaH      803 1  on  bearinir  exceptions  to  the  report,  hehl, 

that  the  findiag  was  not  warranted  by 

12.  Testator,  by  his  will  gare  sn  an-  the  evidence^  and  referred  it  beck  to  the 
naity  of  1.0002.  a  year  to  his  wife,  for  her  Master  to  review  his  report.  JDaitJbmiy  v. 
life,  and  directed  his  piate  and  furniture  Otglan,  ,  607 
at  H.,  his  family  mansion,  to  be  sold.  By  i 

a  codicil,  he  desired  that  his  wife  should ;  14  Testator  bequsatbed  his  reaidnaiy 
be  accommodated  with  auy  plate  she; estate  intrust  for  his  son  and  daughter 
might  choose  for  her  own  use,  and  thatiequaUy,  and  declared  ihat  certain  sums 
an  inventory  should  be  made  of  it,  and ,  which  he  had  lent  to  his  sou,  should  ba 
that  it  should  be  returned  at  her  death :  |  deducted  from  his  share  of  the  residue, 
*'  sod  I  give  to  her  absolutely  any  one  of ;  and  that  certain  suns  which  he  had  lent 
my  silver  inkstands  which  she  may  se«jto  G.  W.,  his  daughter's  hasband,  on 
lect :  I  also  give  to  my  dear  wife,  any  bonds,  should  be  taken  and  allowed  in 
part  of  the  beds  and  bedding,  linen,  acoount  as  part  of  h«rsliare;  and,  if  the 
carpetB,  or  other  household  furniture  at 'balance  should  appear  to  be  against  G. 
H.,  which  she  may  require  for  her  own !  W.,  the  trustees  were  to  refhiin  from  put- 
use,  as  likewise  any  wardrobes  or  glass 'ting  the  bonds  in  force  against  him,  and 
coses  St  H,  according  to  her  wish ;  and  I  to  take  a  security  from  him  for  payment 
give  to  her,  in  addition  to  all  other  pro- i  of  the  balance  by  instalments.  The 
visior^  4002.  per  annum  during  her  life,  { daughter  died  in  the  testator's  lifetima 
to  be  applied  to  the  rent  of  any  residence ;  Held,  nevertheless,  that  C.  W.  was  f^ 
she  may  choose  to  live  at»  and  to  be '  leased  from  the  debte  due  from  him,  and 
raised  and  paid  in  like  manner  as  the  an- ,  was  answenble  only  for  the  excess  (If 
nnity  bequeathed  to  her  by  my  wUL".  any)  of  those  debta  beyond  the  amount 
Held,  that  the  wife  was  entitled,  absolute- !  of  a  moiety  of  the  residue.  SoM  r  W9- 
ly,  to  such  parta  of  the  furniture  as  shelZionM,  660 

might  select;  and  that  she  was  entitled 

to  be  paid  the  400L  a  year,  although  she  |  i  (.  A  testator,  who  was  both  patron  and 
had  fixed  her  residence,  with  her  son,  at  incumbent  of  a  living,  devised  the  sdvow- 
tbe  family  mansion.  Lord  Amherst  v.^son  and  all  bis  other  real  estates,  and 
The  DuckesB  of  LeedBj  476  also  bis  personal  estate,  to  trustees  in 

I  trust  to  pay  the  mentr,  dividends,  intereat 

13.  Testator  bequeathed  6,0001  in  trust 'and  annual  income  of  his  real  estates^ 
for  all  and  every  the  child  and  children  |  until  they  should  be  sold  as  thereinafter 
of  his  niece,  G.  A.,  and  of  his  nephew,  directed,  and  also  of  his  perM>nal  eatate^ 
the  kto  James  G.,  to  be  divided  amongst  to  his  sister,  until  she  should  have  a 
them,  if  nK>re  than  one^  share  and  share  child ;  and,  immediately  after  her  having 
alike,  and,  if  there  should  be  bat  one ,  a  child,  in  trust  to  stand  seised  and  poa- 
such  child,  then  in  trust  for  such  only  sessed  of  his  real  estate^  if  not  then  sold, 
child  ;  the  sliares  of  sons  to  be  paid  to  and  of  his  personal  eetato  and  tlie  rmt$, 
them  at  21,  and  the  shares  of  daughters :  dividends,  interest  and  annual  income 
at  that  age  or  on  their  marriage.  The  thereof,  in  trust  lor  her  cbikiren  or  child 
testator  nover  having  had  a  nephew  who  should  sttain  21,  their  heirs,  Ac; 
named  James  G.,  who  had  died  leaving 'and  if  she  shonld  have  no  oueh  child, 
issue,  the  children  of  his  late  nephew  |  then  in  trust,  after  her  death,  for  the 
Henry  G.  (who  was  the  only  one  of  his ;  trustees,  their  heirs,  Ac.  The  testator 
nephews  who  had  left  issue)  claimed  to 'then  directed  his  trustees  to  sell  the  ad- 
be  interested  under  the  bequest,  upon  vowson  and  his  other  real  eatateai  with 
Wliich  tlie  Master  wss  directed  to  inquire  •  all  convenient  speed  after  his  death,  and 
what  persons  were  mesnt  by  the  testator. ;  to  stand  possessed  of  tlie  proceeds  upon 
It  appeared,  (amongst  other  things,)  from !  the  trusts  before  declared  of  his  personal 
the  evidence  before  the  Master,  that  the  I  estate :  and  be  empowered  his  trustees  to 
testator  had  had  four  neptiews  sumamed  apply  the  rents,  dividends,  interest  and 
G. :  that  two  of  them  were  named  James,  { annual  income  of  the  preaumptive  sham 
and  another  Henry :  that  one  James  died  of  his  sister's  childrsn,  of  his  real  estates^ 
40  ye>.ra  ago,  and  the  other  about  16  (if  not  then  add,)  and,  if  sold,  then  of  the 
yean  before  the  date  of  the  will,  and  that  I  money  arising  therefrom,  and  of  his  per- 
Henry  died  about  10  yeaia  before  the  date  [iOBal  estate^  for  their  maintenanoe  daring 
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llieir  miBorities;  and  directed  fbst  the 
Borphn  renis^  dividendi^  interest  Mid  an 
ttttftl  inoome  ahoold  be  invested  and  ao- 
camnlated  for  the  benefit  of  the  children 
Aom  whose  shares  the  same  ahould  be 
saved.  At  the  testator's  desth,  his  sister 
(who  was  his  heir)  bad  three  infant 
dhildren ;  and  his  living  having  beoome 
vacant  by  his  death,  the  question  was 
whether  the  children,  their  mother,  or  the 
Irastees  were  entitled  to  {>re8ent  to  it 
Held  that)  as  the  j>reeenCation  to  a  living 
does  not  produoe  rents,  dividends,  interest 
or  annual  income,  the  dispositions  of  the 
will  were  not  applicable  to  that  species 
of  property,  and,  consequently,  that  the 
testntor's  sister  was  entitled,  as  his  heir 
at  law,  to  present  the  living  on  the  ex- 
isting vacancy.    MauHn  v.  Martin,    619 

16w  A  deed  in  the  Scotch  form,  made 
between  parties,  some  of  whom  were 
domiciled  in  Scotland,  and  the  others  in 
Boglaod,  construed,  partly  according  to 
the  law  of  Scotland,  and  partly  according 
to  the  law  of  England :  that  is  to  say,  so 
fer  as  it  concerned  the  Scotch  parties,  ac- 
oording  to  the  Scotch  law ;  and  so  &r  as 
It  concerned  the  English  parties,  accord- 
ing to  the  Soglish  law.  Jhmean  v.  Oamgh 
M^  616 

Bee  AoooMULAiTOir.-- Adicikistr^tiow.— 
Anwuitt.— -Answer. — DBPBNDAirr. — 
Devise.— Hkir,  2.— Joint  Tbnanot. 
— Lapse. — Marriage  Abticlbs. — 
Mortmain,  8.— Parties.— Power.— 

PrAOTICE,    15. — ^PRIORITV. — REBIDU^ 

1.— Settlement.— Will,  2, 6, 10,  16, 
It. 


OONTBMlPT. 

1.  A  defendant,  though  be  is  in  con- 
tempt for  want  of  answer,  may  exoept  to 
the  bill  for  scandal,  but  not  tor  imperti- 
nenoe.    JBMreU  v.  PryUnergch^  363 

3.  The  6th  rale  of  11  Oea  4  &  1  Will 
4,  a  36,  directs  that  where  a  defendant  is 
in  custody  for  a  contempt  in  not  answer- 
hig,  the  plaintiff  shall  bring  bim,  by 
kaHeag  o^rpw,  to  the  bar  of  the  Court  with- 
in a  certain  specified  time,  and  that^  in 
case  he  shall  not  be  brought  up  within 
that  time^  he  shall  be  dischaiged  out  of 
outlody.  A  habeas  eorpiu  for  bringing 
up  a  defendant,  expired  before  he  was 
brought  up :  but  he  was  brought  up  with- 
in the  time  prescribed,  and  was  then 
oommftted  to  the  Fleet,  Held,  that  the 
oommittal  was  regular.  €bflay  v.  OMMUor, 

4081 


8.  A  party  against  whom  a  dooroa  had 
been  made  with  coata,  appealed  flmn  it; 
and,  afterwards,  moved  to  stay  the  ex* 
ecotioa  of  it  The  Court  allowed  the 
motion  to  proceed,  notwithstanding  the 
party  waa  in  contempt  for  non-payment 
of  the  costs.    Berring  v.  Ohbery,        410 

4.  The  Court  refused  to  discharge  a 
plaintiff  who  was  in  custody  for  a  coa- 
teiftpt  in  not  paying  costs  which  he  had 
been  decreed  to  pay,  notwithstanding  ha 
bad  appealed  fltim  the  decree,  and  de- 
posed that  it  was  of  the  greatest  import- 
ance to  him,  and  to  an  infiint  co-plaintiff 
(his  daughter,)  that  he  should  have  hia 
personal  liberty  to  enable  him  to  proae- 
cute  the  appeal,  and  to  instruct  his 
counsel  and  aolicitor,  and  otherwise  to 
aasist  in  the  conduct  of  it  Baring  v. 
Oiobery,  410 

6  A.  and  B.  each  ina^tuted  a  creditor'a 
auit  against  C,  the  executrix  of  their  de- 
ceased debtor.  A  decree  having  been 
made  in  A.*s  suit,  C  obtained  an  order 
staying  B.'s  suit  C.  being  in  contempt 
for  want  of  answer  in  that  suit,  the  order 
waa  drawn  up  in  the  other  suit  Thmsr 
V.  Dorgm^  604 


CONYBRSION. 

1.  Testator  devised  a  real  estate  to  his 
daughter  for  life,  and  then  to  be  sold,  and 
the  proceeds  divided  amongst  her  chil- 
dren. .  One  of  her  children  died  in  her 
lifetime,  having  devised  hia  share  of  the 
estate  to  bis  son.  Held,  that  the  de- 
ceased child  took  his  share  of  the  estate 
aa  personalty  in  reversion  expectant  on 
hia  mother*8  death ;  and,  consequently, 
that  ^ia  executrix,  and  not  his  son,  was 
entitiedtoit    EUtoUY.Fithar,         606 

3.  Testator  devised  bis  real  estates  to 
trustees  in  trust  to  sell,  and  to  piy  the 
proceeds  to  the  person  or  persons  who^ 
at  the  decease  of  a  M.  and  M.  W.,  waa 
or  were  their  heirs  or  co-heirs  at  law 
reapectively,  in  equal  moitiea.  One  of 
the  trustees  was  the  testator^s  heir;  and 
he  and  hia  co-trustees  sold  part  of  the  ea- 
tatea  shortly  after  the  teatator's  death. 
The  heir  then  died ;  and,  after  his  death, 
it  appeared  that  the  persona  who  were 
the  heirs  of  &  M.  and  M.  W.  at  their  te- 
speotive  deaths,  had  died  in  the  testator'a 
lifetime ;  and  consequently  the  trusta  de- 
clared in  their  favor,  failed.  Held,  that 
the  testacor'a  real  estates  were  not  abao- 
lately  ooovertad,  by  hia  will,  into  persoa- 
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dty,  bot  only  for  the  parpose  exprened 
therein,  and,  that  purpose  having  failed, 
that  they  descended  to  hia  heir.  Held 
a]so»  that  the  proceeds  of  that  part  of  the 
estate  which  had  been  sold  by  the  testa- 
tor's heir  Hnd  his  co-trustees,  was  sold 
under  an  erroneous  impression,  that  one 
or  more  of  the  intended  eetftuis  que  Irust 
might  he  in  existence,  and,  consequently, 
that  those  proceeds  also  must  be  consid- 
ered as  part  of  the  real  estates  of  the 
heir.    Davenport  v.  OoUmanf  610 


oosxa 

1.  A  married  woman  being  entitled  to 
a  share  of  a  residue  for  her  life,  with  re- 
mainder to  her  children,  who  were  inlants, 
a  bill  was  filed  by  her  and  her  husband 
and  their  children,  by  their  (ather  as  their 
next  /riend,  against  the  executor  and  the 
oo-residuary  legatees,  for  the  administra- 
.  tion  and  distribution  of  the  testator's  es- 
.  tate.  When  the  executor  put  in  bis  an- 
swer, a  balance  was  due  from  him,  and  he 
paid  it  into  court  Afterwards,  he  paid 
the  whole  of  testator's  debts  remainiDg 
unsatisfied,  some  of  them  before  and  the 
rest  after  the  usual  decree;  whereby  a 
balance  greater  than  the  fiind  in  Court 
became  due  to  him :  and  the  ICaster  so 
found.  Afler  the  report  bad  been  abeo- 
fotely  confirmed,  the  husband  died,  and 
his  widow  having  declined  to  take  any 
step  towards  the  further  prosecution  of 
the  8uit,'the  executor  filed  a  supplemental 
bill,  praying  to  have  the  fund  in  Court, 
exempt  from  all  costs,  paid  to  him,  in  part 
of  the  balance  found  due  by  the  Master. 
The  Court  ordered  the  executor's  costs  of 
both  suita  as  between  solicitor  and  cUent, 
to  be  first  paid  out  of  the  fund,  then  the 
.oofits  of.  the  defendants,  the  co-residuary 
legatees,  of  both  suits,  and,  lastly,  ihe 
costs  of  the  widow  and  children,  of  the 
supplemenul  suit,  but  not  of  the  original 
suit.    Jackagnr,  WooOetf,  12 

3.  If  a  person  oat  of  the  jurisdiction, 
^Cltions  for  the  taxation  of  his  solicitor's 
bill,  he  must  give  securit/for  the  costs 
of  the  taxation,  and  also  for  the  balance 
that  may  be  found  due  firom  him.    Anon, 

262 

3.  If  exceptions  to  the  ICaster's  report 
as  to  scandal  or  impertinence  are  allowed, 
the  Court,  on  the  application  of  the  suc- 
oeesfiil  party,  will  order  the  costs  of  the 
reference  to  the  Master,  and  also  the  costs 
ti  the  application,  to  be  taxed  and  paid 
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by  the  unsoooeHftil  perly.    SmeU  ▼. 
Prytheryeh,  464 

4.  A  defendant,  a  purchaser,  demurred 
to  a  bill  for  specific  performance,  and  his 
demurrer  was  overruled.  He  then  asked 
for  a  case  to  be  sent  to  a  court  of  law. 
which  was  granted ;  and  the  opinion  of 
the  judges  was  against  him.  Ultimately, 
however,  the  bill  was  dismissed  with 
costs.  Held,  that  the  defendant  was  en- 
titled to  his  costs  at  law,  as  well  as  in 
equity.    Fbrbea  v.  Peacock^  528 

6.  The  plaintiff's  solicitor  employed  a 
Queen's  counsel  and  a  junior  to  oppose  a 
motion  for  further  time  to  answer.  The 
Court  held  Uiat  be  was  justified  in  so  do- 
ing ;  and  ordered  the  taxing-master,  who 
had  disallowed  the  fees, of  the  junior 
counsel,  to  review  hia  taxation.  Oooke 
V.  Jkumer,  649 

See  AooouMT. — Dbobbb  (STATnra  Pbo- 

0BKDIN08    UNDBR,)    1,   4. — PbTITIOM. — 

PBAoncB,  20. — SoLicrroB  akd  Clodit. 
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OOUNSBL. 
See  Fns  TO  CoumiL. 


CRBDITOB. 
See  C08T8»  1.— Plea  axd  FUBADZVOk  1. 


CRBDITOR'S  SUIT. 
SeeCOMTBCFT,  6. 

CROSS-CAUSK 

After  publication  in  the  original  u.*...., 
the  plaintiff's  in  the  (atHn-cause,  without 
the  leave  of  the  Court,  examined  witness- 
es in  their  cause,  some  of  whom  had 
been  examined  in  the  original  cause,  and 
as  to  matters,  some  of  which  were  in  is- 
sue in  tlie  original  cause.  The  Courts  on 
the  applipation  of  one  of  defendants  to 
the  cross-suit,  ordered  the. depositions  to 
be  suppressed.    AmooSv.  SooU^       660 

CUSTOM  OF  LONDON. 

1.  By  the  custom  of  London,  if  a  fi^ee- 
man  dies  intestate,  leaybig  several  chil- 
dren, and  one  of  them  dies  an  infant,  his 
orphanage-share  sarvivet  to  hia  brotfien 
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•M  fft^m,  S9d  it  mofim  duld  4ii8  m 
infant,  his  aocrued  as  well  as  hia  original 
•hare  aonrlTea  in  like  manner :  and  the 
nocumuUtiopa  aooooiMnj  the  ahana  ftoia 
vhioh  tbey  aroee.    Br^  ▼.  J^oU,    4S0 

2.  A  book  prodooed  from  the  muni- 
vent-room  oTthe  corporation  of  London, 
was  held  to  be  receivable  a«  evidence  of 
.(hocuatom.  fbjUL 

3.  If  the  Iiord  ICaybr  and  AMennen 
have  once  certified  as  to  the  custom  of 
London,  the  oertifk»te  is  condosive ;  and 
the  CkHut  never  refers  tjbe  asme  question 
a  second  Urns.    JM.  463 


CT  PRSa 


SssQbabitt,  1. 
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8#s    AoKwawLiMMBMT. — Ajotorwn^' 

TZON,  1,  2.— A8BBT&— EZOKBRATIOK, 


DKBTOR  AND  CRSDITOR. 

Bee  AouowuDOMBrr.— ASBRB.— Con- 
thift,    ft. — Btidincb. — Hsi& — Iv- 

80LTXMT. JlUHBDIOnOir,  2,  3.— LOCT 

Ill8TBUMniT.~PLXA  AHD  PLBAOIMO,  1. 


DBOLARATIONa 

1.  Bin  bx  the  obligee  in  a  bond,  who 
had  delivered  U  up^ ^  niatake  (as  heal' 
laged,)  to  one  or  the  ooK>bligerB,  to  re-. 
cover  the  amount  due  on  it  The  Joint 
answer  of  the  c/Hib^gon  edmitted  the 
deliveiy  of  the  hond,  and  that  one  of 
(hem  had  des$nqred  it;  bat  traversed  the 
allegation  as  to  mistakei  Held,  that  de- 
olaratione  made  by  the  obligor  to  whom 
the  bond  had  been  delivered,  tending  to 
jprove  the  plaintiff's  allccpation,  were  ed- 
missible  against  the  co-obUgor.    Cro$m  v. 


DSORBB. 

In  a  deorae  for  raising  legades  against 
an  infinlibeir  of  a  devisee^  whose  estate 
was  charged  with  the  legacies,  a  sale  to 
raise  the  le^aisile  amount  will  be  di- 
ie<y(ed,  Jt>ttt  the  JnfiMit  will  not  then  be  de- 
clare4  a  ,t*li|itee,  eo  as  to  enable  the  Court 
to  order  acopv^ance  under  the  6th and 


mseotiofWQr;iWiQ.4a60.    IMpp 
V.  Jadupm,  ^8 


DBCBIQS  (STATIVG  PBOCnraiQS 

nsTDim) 

1.  A  plaiotiff;  whose  bin  had  been  dis- 
missed with  costs  at  the  hearii^  appealed 
ftom  the  decree  before  an  j  steps  had  he^ 
taken  to  compel  hii9  to  paj  the  eosts; 
the  Gonrt  however  refused  an  spplicaiioQ 
made  by  him,  to  stay  the  ezecataoo  of  the 
decreei    Serrwgj,  Clobar%  410 

2.  If  a  party  who  has  appealed  ihm  a 
decree  wishes  to  stay  the  execution  of  it^ 
he  oQgbt  to  apply  lo  tbeOeori,  asspeedilT 
aspnssiUe.  JMft 

8.  A  party  against  whees  a  decree  had 
been  made  with  costs,  appealed  from  H; 
and,  afterwards,  saoved  to  stay  the  eanos- 
tionofit  The  Gburt  allowed  the  notiQii 
lo  proceed,  notwithstanding  the  per^  wm 
in  contempt  for  non-paymeDt  of  the  oosl& 


4.  Ibe  Oonrl  refesed  to  disdisige  a 
plaintiff  who  was  in  custody  for  a  coo- 
tempt  in  not  paying  costs  which  he  had 
been  decreed  to  pay,  notwithsUndlng  fafs 
bad  appealed  IhMn  the  decrse^  and  de- 
posed that  it  was  of  the  greatest  impoii- 
ance  to  hisa,  and  to  an  iofon;  co-plakitflr 
(his  daughter,)  that  he  should  have  Us 
personal  liberty  to  enable  bim  to  proae- 
cute  the  appeal,  and  to  faistmot  his 
counsel  and  soiscttor,  and  otherwise  to  at- 
8istin«heoonduotofit 


See  COwawiUOMOK,  16L»HiiiMaR>  amo 
Wa%  l^FowuL 

DXFBNBANT. 

1.  Altboi^h  a  defondsmte  mm  Is 
omitted  in  the  note  at  the  foot  of  the  WH; 
he  musi  put  ni  an  answer,  though  it  be* 
mere  fonnal  one.     W$»nj.  ' —     **■ 


2.  A.  and  B.  insured,  in  their  Mttt 
namee,  certain  leasehold  premises  wUoh 
A.  bed  moi^ged  to  B.,  and  B.  paid  the 
premium  on  the  in8UfMc&  and  the  pofigy 
was  delivered  to  him.  Afterward  ifm 
preniises  were  destroyed  by  Qre;  m»4 
then  A.  became  bankrupt,  and  his  as- 
signees prevailed  on  ^le  insu^i^oe  ofm- 
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panr  Ip  9«j  tht  oioiwf  ivm  tn  tilft  polioj 
to  tbem ;  and  tbej  aftenrarda  paid  H  in- 
to the  banlE  to  tbe  credit  of  theaoooantant 
in  bap]miiitef  .  B.  Alod  a  bill  agiiDifc  the 
aaaigneea,  praying  thai  the  money  re- 
oeived  from  the  company  might  be  ap* 
plied  in  aatialMstioii  of  hia  moi%age-debt 
The  answer  of  the  aaaigneea  tended  to 
impeach  the  mortgege  on  the  groond  of 
nanry.  The  Oiart,  howerer,  ordered 
them  to  pay  the  amount  of  the  money 
Into  Goort.    Hogtn  y,  ^/^mArook^     667 

See  AUSWKB,  4.-*-00MTB|FT^  S.— ?BAO- 

noj^  10.— SouatlOl^  a. 


See  KuxAtrA«ioi9am& 


I.  Jlb  order  for  a  oomi^iMioo  to  ex- 
•mine  witneasea  waa  made,  on  the  appli- 
cation of  thoplaintiflh,  in  ft  canae  in  wnicfa 
Sir  J.  BiydM  end  anotber  were  plelRtiflK 
and  C  B..BrapftU  imd  othen  were  do- 
fbndanta,  by  original  and  amended  bill : 
and  in  which  Sir  J.  Brydgea  and  another 
were  plaintiflh,  and  Ijidy  Brydgea  and 
others  were  defendanta,  by  bill  of  reviYor 
and  anpplemeot  The  oommiaaion  waa 
made  out  in  a  cause  fai  which  Sir  J. 
Brydgea  and  another  were  plaintUh^  and 
G.  &  BranfiH  and  otheis  were  defendanti^ 
by  original  bill  and  bill  of  rerivor  and 
aopplement  In  the  title  to  depoeitiona 
taken  nnder  that  oommiesion^  both  the'' 
original  and  amended  bill  and  the  bill  of 
reviTor  and  supj^ment  were  mentioned, 
and  the  aamea  of  the  parties  to  each  bill, 
were  set  Ibrth  at  leoi^  A  motion  by 
the  defendants  to  suppress  the  depositions 
grounded  on  the  Tarianoe  between  the 
title  of  the  oomsussioo  and  the  title  of 
the  depositionsb  was  refiised.  Brydgea  t. 
Snu^  334 

,1  Gommissioners  for  eyaminipg  w^ 
nesses,  need  not  sign  SYory  skin  of  the 
intMfogatorlBs;  itiasoAdentif  they^ 
IhelastsUn.  AkL 

8.  AlthougjLltisnsasltoezmMlisthe 
'•ynave 


pvoyldol  they  vfB  ifened 

those  who  acted.    BrySgA  r,  Brm^ 

834 

4.  Commissioners  for  examining  wit- 
nesses, omitted  to  certify,  in  their  return 
to  the  commission,  that  they  and  their 
clerks,  before  acting,  took  the  oaths  an- 
nexed to  the  commission.  The  Court  at 
first  ordered  the  depositions  to  be  sup- 
pressed ;  but.  on  being  satisfied,  by  the 
aflldaWt  of  one  of  the  commissioners,  that 
the  oaths  had  been  duly  taken,  allowed 
tlie  return  to  the  commission  to  be 
amended  by  inserting  that  foot       /MdL 


6.  AftsTpublioatipnin  tl^sofiginalc 
tlie  plaintiA  in  the  cross-cause,  without 
the  iMYO  of  the  Court,  examined  witness- 
es in  tlieir  cause,  some  of  whom  had 
been  examined  in  the  original  cause,  and 
as  to  matten^  fome  of  wbich  were  in  ia* 
aue  in  the  original  cause.  The  Court,  on 
the  appUoatto  of  one  of  defondanta  to 
the  croflHuit,  <»dered  the  depositioos  to 
be  suppressed.    FsaeaUr.  Sootit       660 


title  to  depositioQSk  thai  tlwy 
laken  by  Tirtne  of  a  oomoUsiion,  "  to  ips 
(naming  only  tbe  acting  oommissiopen) 
sad  othMv  directed,"  y^  if  the  names  of 
all  the  commiasionerB  are  inserted,  the 
depoalticiis  wMl  not  be  aopprasssi  be- 
» tbey  are  ao^  aigned  by  a)l  Um  coi9- 


DBVI8B, 

Ttetator  ga?e  all  his  prafMity  i 
erer  and  wheresoever  the  same  might  be 
at  his  deceaae,  to  his  wifo,  ibr  hsr  abso* 
lute  use  for  ever,  Held,  that  an  estats 
vested  in  the  testator  as  a  trusty  passed 
bythederissb    IMmAt.  flbadkir,    HS 

Sse  OowmtUOTKW.— WttL. 


DBTISBB  AVD  KUOUTOa 

A.,  by  his  matriage  settSement^  after 
recitfaig  that  he  was  seised  in  foe  of  osr* 
tain  estates,  subject  to  mortgMO  debta 
tbe  amount  of  whi6h  waa  mentioned  ana 
which  he  had  oonteaeted,  aettled  the  es* 
tates,  subject  expressly  to  the  debts^  oo 
himself  for  IIA^  remainder  to  aecure  a  joint- 
ure for  his  intended  wilb^  remainder  to 
the  first  and  other  sons  of  the  marriage  in 
tail  male^  reouinder  to  hioiself  in  fes^  and 
covenaated  for  tbe  tftla^  axcepUng  the 
debts:  and  he  reserved  to  himaslf  power 
to  raise  10,0001  by  mortgage  of  the  c§> 
tates^  the  mortgage  t»  be  made  redeeas- 
able  l^  the  person  for  the  time  being  en- 
titled to  the  AjseMd  or  inhsritaaoe.  A. 
exerciaed  the  power,  reserving  the  equl^ 
of  redemption  to  hUnseli^  his  heirs^  exeon- 
tor%  fto,  or  the  psnon  for  the  time  being 
entitied  as  aforeoud,  and  covenanted  Ihr 
payment  of  the  mortglge-voimf .     He 
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IffBfiZ. 


then  died  without  issue,  haring,  hj  hifl 
WQ],  charged  his  real  and  personal  estate 
with  his  debts  aod  bequeathed  the  residue 
ofliiB  persooal  estace  after  payment  of  bis 
debts,  to  B.,  and  haying  devised  his  re- 
mainder in  fee  expectant  on  the  fiulure  of 
his  issue  male,  to  his  brother  and  his 
brother's  sons  in  strict  settlement  Held, 
that  they  were  not  entitled  to  have  his 
personal  estate  applied  to  exonerate  the 
devised  estates  from  any  of  the  mortgage 
debts.    TlMaan  v.  Ibbdmm,  206 

See  OoNYSBfiiov,  1. 


DBYIBEE  Ain)  LKGATEB. 
See  PbiobitYi  1,  2. 

DISOOVBRT. 
See  SoucnoBfli  2, 

DISTRIBUTION. 

Testator  directed  his  residuaty  real  and 
fwntNial  eatatte  to  be  divided,  by  bis  trus- 
tees^ in  snoh  shares  and  at  vnii  times  as 
thay  should  think  proper,  amongst  his 
nephews.  A..  B.,  and  0.,  and  his  other 
nepliews  and  nieee^  sons  and  daughters 
of  his  late  sistem,  T.  and  H.,  who  should 
be  Hving  at  his  decease,  and  the  children 
of  anv  other  sneh  nephews  and  nieces 
who,  having  died  in  his  lifetime,  had  left 
issue.  There  were  several  children,  and 
children  of  deoesaed  children,  both  of  T. 
and  of  H.,  living  at  the  testator's  death. 
The  trustees  not  being  able  to  agree  as  to 
tba  diviaion  of  the  property,  the  court 
ordered  it  to  be  divided  amongst  the  ohil 
dren,  and  the  children  of  the  deceased 
ohildren  of  T.  and  H.,  per  cqptfti.  TImUin 
r.  OaVBOd,  167 


BOmrr  OF  RBDHMFHOV. 


See  If onoA60R  jlsd  Mobtoaob^  % 


BSTABLISHINa  WILL. 
See  Wiu^  13,  li. 


Bill  by  the  obligee  in  a  bond,  who 
had  delivered  it  up,  by  mistake  (as  he  al- 
leged,)  to  one  of  the  oo-obligers,  to  re- 
cover the  amount  .due  on  it  The  joint 
answer  of  the  co-obligors  admitted  the 
delivery  of  the  bond,  and  that  one  of 
them  had  destiuyed  it ;  but  traversed  the 
allegaiion  as  to  mistaka  Held,  that  de- 
clarations made  by  the  obligor  to  whom 
the  bond  bad  been  delivered,  tending  to 
prove  the  plaintiff's  allegation,  were  ad- 
missible against  the  co-obligor.     Cfrosae  v. 

See  OanwBDOTioy,  18.— Oomov  or  Lov- 

IKm,  2.— TBUSTBi^  1. 


mVOROB. 
8ae  Smxann. 

DOmoiLBL 
See  SoOTCH  DXBD. 

DRAININa 
See  Prnnoir,  Sbbtioi  op. 


EXAMINATION. 
Seo  iHBUinrioixiroT. 

BZOBPTIONS. 

1.  Plaintifr  served  defendant  with  an 
order  confirming  a  report  nm :  and,  on 
the  eighth  day  after,  exdusive  of  Uie  day 
of  service,  he  applied  for  the  registrar's 
certificate  of  no  cause  shown,  but  which 
the  registrar  declined  to  give  without  the 
production  of  counsel's  brief  on  a  motion 
to  make  the  order  absolute,  which  (it  was 
said)  could  not  be  made  until  the  then 
next  seal  On  the  ninth  day,  the  defend- 
ant filed  exceptions  to  the  report  Held, 
that  the  exceptions  were  regularly  filed. 
Phmkelt  v.  L^ioia,  279 

2.  If  exceptions  to  the  ICaster's  report 
as  to  scandal  or  impertinence  are  allowed, 
the  Court,  on  the  application  of  the  suc- 
oessful'  party,  wilt  order  tlie  coata  of  the 
reference  to  the  Master,  and  also  the  costs 
of  the  application,  to  be  taxed  and  paid 
br  the  unsoooeasful  patty.  JBtranU  t. 
Frythenfch,  ^  464 

8.  If  the  Oourt,  on  hearing  exoeptiont 
to  a  report)  considers  the  evidenoe  pro* 
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dooed  before  the  Healer,  not  to  be  sufll- 
cient  to  warrant  bis  finding,  it  will  not  al 
low  tbe  exceptions  simplj :  but  will  allow 
tbe  ezoeptione,  and  refer  it  back  to  the 
Master  to  review  bis  report :  thereby  giv- 
ipg  the  unsucceeefui  party  an  opportunity 
of  laying  farther  evidence  before  tbe 
J^tmbmy  v.  Coghitm,  507 

See  AmwsB,  2. 


BXECOllON. 

If  a  testator,  who  is  unable^  from  illness^ 
to  sign  his  will,  has  his  band  guided  in 
making  his  mark,  it  is  a  sufficient  signa- 
ture within  the  Statute  of  Frauds.  WU- 
son  y.  Beddard^  728 


not  prove  the  will,  it  is  sufficient  for  the 
plaintillb  to  revive  the  suit  against  thoee 
who  prove.    Striekkmd  v.  Siriekkmd,  403 

See  Sftxrva  of  Loozaiiohb,  2. 


JBZSCUTOBY  TBU8T. 


See 


BXECUTOR. 

1.  A  married  woman  being  entitled  to 
a  share  of  a  residue  for  her  life,  with  re- 
mainder to  her  children,  who  were  infents, 
a  bill  was  filed  by  her  and  her  husband 
and  their  children,  by  their  father  as  thf  ir 
next  friend,  against  the  executor  and  the 
oo-residuary  legatees,  for  the  administra- 
tion and  distribution  of  the  testator's  es- 
tate. When  the  execuior  put  in  his  an- 
swer, a  balance  was  due  from  him,  and  he 
paid  it  into  court  Afterwards,  he  paid 
the  whole  of  testator's  debts  remaining 
unsatisfied,  some  of  them  before  and  the 
rest  after  the  usual  decree;  whereby  a 
balance  greater  than  tbe  fimd  in  Court 
became  due  to  him :  and  the  ICaster  so 
found.  After  the  report  bad  been  abeo- 
lutely  confirmed,  the  husband  died,  and 
his  widow  having  declined  to  take  any 
step  towards  tbe  fbrther  prosecution  of 
the  suit,  the  executor  filed  a  supplemental 
bill,  praying  to  have  the  f^nd  in  Court, 
.  exempt  from  all  costs,  paid  to  him,  in  part 
of  the  balance  found  due  by  tbe  Master, 
l^e  Court  ordered  the  executor's  costs  of 
both  suits,  as  between  solicitor  and  dient, 
to  be  first  paid  out  of  the  fund,  then  the 
costs  of  the  defendants,  the  oo-reaiduary 
legatees,  of  both  suits,  and,  lastly,  the 
costs  of  the  widow  and  children,  of  the 
supplemental  suit,  but  not  of  the  original 
suit.    Jadtsony,  WooUefft  12 

2.  An  executor  is  entitled  to  a  residue 
or  share  of  a  residue  bequeathed  to  him, 
although  he  has  not  proved  the  will 
OhruOan  v.  Ikvereux^  264 

3.  If  a  defendant  diei^  having  appointed 
two  or  more  ezscaton^  and  all  of  them  do 


BXONBRATIOiar. 

A.,  by  his  marriage  settlement,  after  re- 
citbg  that  he  was  seised  in  fee  of  certain 
estates,  subject  to  mortgage  debts^  the 
amount  of  which  was  mentioned  and 
which  he  had  contracted,  settled  the  es- 
tatea,  anbject  expressly  to  the  debts,  on 
himself  for  lifo.  remainder  to  secure  a 
jointure  for  his  intended  wife,  remainder 
to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  remainder  to  himself  in  Am, 
and  covenanted  for  the  title,  excepting 
the  debts :  and  he  reserved  to  himself 
power  to  nise  lO.OOOL  by  mortgage  of 
the  estates,  the  mortgage  to  be  made  re- 
deemable by  the  person  for  the  time  being 
entitled  to  the  freehold  or  inheritance.  A. 
exercised  tbe  power,  reserving  the  equity 
of  redemption  to  himself,  his  hein^  execu- 
tors, Ac.,  or  the  person  for  the  time  being 
entitled  as  aforesaid,  and  covenanted  for 
payment  of  the  mortgage-money.  He 
then  died  without  issue,  having,  by  his 
will,  charged  his  real  and  personal  estate 
with  his  debts,  and  bequeathed  the  resi- 
due of  his  personal  estate,  alter  payment 
of  his  debts,  to  B.,  and  having  devised  his 
remainder  in  fee  expectant  on  the  failure 
of  his  issue  male,  to  his  brother  and  bis 
brother's  sons  in  strict  settlement  Held, 
that  they  were  not  entitled  to  have  his 
personal  estate  applied  to  exonerete  tbe 
devised  estates  fiom  any  of  tbe  mortgage 
debts.    Metaon  v.  IbbAon,  '  206 


FBB-SDCPLB. 
See  CoHBTRUcnoir,  9.-*Wm^  15. 


FKB8  TO  OOUNSBL. 

The  plaintifrs  solicitor  employed  a 
Queen's  counsel  and  a  junior  to  oppose  % 
motion  for  f^ber  time  to  answer.  The 
Court  held  that  he  was  justified  in  so  do- 
ing; and  ordered  the  taxing-master,  who 
had  disallowed  tbe  fees  of  the  junior 


b66 


iJHftfeli 


eoqotel,  to  wfMf  bis 
T.  JWrMT, 


ObM 
649 


mcB-ooyBRT& 


The  Court  will  not  take  the  ooMentof 
»  merried  women  who  ii  wider  ege,  to 
Uie  pejment  of  money,  to  which  she  is  en- 
titled,  to  her  hnsbend.  GWKm  t.  OmIUn, 
^  Vol  y II,  p.  SSe,  over-roML    Ahn^' 
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oirf^  Vol  yi^  p.  t 


See  Atulobmiiit. 

TORBIQN  BRBD. 
See  Soorov  DsKDi 

90RBIQK  WILL. 
Bee  PBidndi,  17, 18. 

FOEFBIT0RK. 
Bee  ImoLTDrr. 

FRAUD. 

A  tensnt  fhr  life  of  setUed  esUtes  ob- 
telned  an  Act  of  Parliament  for  selliog 
the  estates  and  inreatlDg  the  proceeds, 
under  the  direction  of  the  Oonrt,  in  the 
pnrdiase  of  other  lands  to  be  settled  to 
the  same  uses.  After  the  estates  had 
been  sold  and  the  money  paid  into  court, 
the  tenant  for  life  fraudulentlj  obtained 
an  Older,  under  which  part  of  the  money 
was  paid  out  to  him.  MesarL  B.,  G.  and 
OL,  solieitorB  and  co-partners,  acted  as  the 
soAioitors  of  the  tenant  for  life,  in  obtain- 
ing the  order  and  in  every  other  proceed* 
ing  under  the  Act.  B.  was  aware  of  the 
fraud ;  but  G.  and  G.  were  wholly  igno- 
rant of  it  Held,  nevertheless,  in  a  suit 
instituted  by  the  remainderman  after  the 
death  of  the  tenant  for  life,  that  G.  and  C, 
as  well  as  B.,  and  the  estate  of  the  tenant 
for  life,  and  all  the  other  parties  to  the 
transaction,  were  jointly  and  severally 
liable  to  make  good  the  money.  Brydgea 
T.  Brm^  369 

See  Baskbupt.— Sali  uhdsb  Dbcbbb. 

GRAKDCHILDRBN. 
See  WiLL|4. 


HBA 

1.  Anbebil  lewis  Ml  entitled,  sis 
matter  o^  oootse^  to  have  a  second  triid 
of  an  inue  deoifOKfU  Pd  mm.     IVOm  r. 

St 


1  The  8th  isa  of  11  Gea  4  end  1 
WiU.  i,  e.  60,  as  expounded  by  the  Sd 
sect  of  4  ft  6  Witt.  4,  c  38,  a^aies  to  the 
case  of  the  heir  of  a  mortgagee  being  out 
oftheJurisdictionortheOoart    JbAoM- 

H  893 

See  Plba  axd  PLkAonrOi  1. 


dBIR  AND  DBYISBBL 
See  AoTowaoH.— Ixfuoahok. 

HBIR  AKD  BXBOUTOR. 

1.  A  testator  gave  his  rsal  sad  personst 
estate  to  hts  wife,  subject,  amongst  oilwr 
bequests,  to  an  annuity  of  601  to  A.  B., 
far  eoer.  Held,  that  on  A.  B.*s  death, 
intestste,  the  annuity  passed  not  to  Ids 
heir,  but  to  his  personal  reprssentative, 
ftyi0r  T.  Marimiak,  158 

8.  An  agreement  was  msde  lor  the 
sale  of  an  estste  at  a  ftiture  time.  Befere 
that  time  arrived,  the  vendor  died  intes- 
Ute.  Held,  that  the  rents  aoomed  be- 
tween the  vendor^  death  and  time  ibr 
completing  the  eoBtrac^  belonged  to  the 
vendor's  heir,  end  not  to  his  executor. 
V.  /hMT,  868 

SeeWni^lL 


HUSBAND  AND  WIFB. 

1.  A  single  womau  being  entitled  to 
an  annuity  secured  by  bond,  married. 
Her  husband  executed  a  releese  of  the 
snnui^,  and  died,  leaving  his  wife  surviv- 
ing. Held,  that  as  he  oouM  release  the 
security,  he  oould  release  the  annuity,  so 
as  to  bind  his  wUb.    OftB  t.  Bechtr,  466 

3.  Mrs.  D.  being  entiUed  to  3,000iL  in 
reversion  expectant  on  her  aunt's  death, 
the  aunt  consented,  at  the  request  of  Hr. 
and  Mrs.  D.,  to  relinquish  herhfe-interesi 
in  3,0001,  part  of  the  8.0001,  in  oonsidim* 
tion  of  Mr.  D.  agreeing  that  the  r^ 
mainder  of  the  8,0001,  when  payaUe, 
riuMldbepnid  to  trastsss  fer  Iriswlfe^ 


MMk. 
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totM,  wbd  tKif  Be  wooid,  teme- 
dfi{tel7,  settle  3,0001  out  Of  his  own  ftindA, 
•ad  dio  tbe  Ibsl-neniioDed  2,0001,  80  aa 
to  provide  for  the  lOAloleDaaoe  of  hlmeelf 
and  hit  wil^  and  tbe  survivor  or  them. 
The  agreemenC  was  carried  into  elfeot  by 
a  deed  whieh  directed  the  tnisteea  to  pay 
the  interest  of  tbe  two  sams  of  S,000£  to 
Mr.  and  Mra  D.  daring  their  joint  lives, 
and  to  stand  possessed  of  the  principal 
Ibr  the  enrvivor  of  them.  ICr.  D.  aftei^ 
wards  separated  fiom  his  wife  in  conse- 
quence or  her  having  oomtnitted  adulteiy. 
Held,  that  he  was  entitled  to  receive  the 
whole  of  the  interest  of  the  trust  ftrnd: 
and  was  not  bound  to  maintain  his  wife 
out  of  it;  notwithstanding  she  was  desti- 
tute of  the  means  of  supnoit  Ikmcan  v. 
Omi^iM;  610 

8(^  Fna-Oovsm.— Rbuiisi,  1.— To- 

L0XTAST  SbRLBMXVT. 


IMPKBTINSNO& 
See  Amwn^  2.->Bzovnos8^  a.— Soaii- 


DCPLIOATION. 

Testator  being  seissd  hi  fee  of  a  house 
in  tbe  town  of  O,  and  of  estates  in  the 
csivnties  of  H.  and  L.,  gave  pecuniary 
legacies  to  his  £wo  sons  (one  of  whom  was 
bis  heir.)  and  also  to  his  two  drugbters, 
M.  and  GL  He  then  gave  to  his  wife,  for 
her  life^  the  possession  of  his  house,  to- 
gether with  the  use  of  his  plate,  furniture, 
Ac,  and  the  interest  of  his  stoclc  in  the 
fbuds,  during  her  life ;  ''save  and  except 
tbe  daoaes  in  fiivor  of  my  daughters,  as 
already  mentioned ;  at  her  decease,  it  is 
lAy  will  and  pleasure  that  K.  aod  G.  shall 
divide  equally  between  them,  as  residuary 
Iegatee8|  whatever  I  may  die  possessed 
of;  except  what  is  already  mentioned  in 
&vor  of  others.'*  Held,  that  U.  aod  a 
toolcan  estate  hi  fee  in  remainder  ex- 
pectant on  the  death  of  the  testator's 
widow,  in  the  house  bn  GL,  and  an  estate 
Sn  fee  commencing  on  the  widow's  de- 
cease, in  the  estates  in  H.  and  L. ;  aod 
that  tbe  widow  did  not  take  a  life-mterest 
bv  implioaticn  in  those  estates,  but  that 
tbe  heir  took  them,  bj  desoentg  duriag  her 
life.    2taMiy0r<v.  OUlsMMk  688 

INFANT. 

A  freeman  of  London  died  intestate, 
Ulivhig  an  inibution,  wbo^  ott  hli  fetber's 


dsa(i^  htioixnt  entitted  €o  hli  or)>hSttsge- 
share  of  his  fethe^s  perwnal  estate,  and 
also  to  other  property.  The  infant  was 
maintained,  hy  his  mother,  from  his 
fether's  death  ttntil  hUi  own  death.  Held, 
that  the  mother  was  not  merely  entitled 
to  be  repaid  what  she  had  expended,  in 
the  infant's  maintenance^  but  to  have  a 
liberal  alfowance  made  to  her,  having  re- 
gard to  tbe  whole  of  the  Infentfs  pro- 
perty; and  that  the  amount  was  not  to 
be  paid  out  of  tbe  orphanage-share  and 
tbe  infent's  other  property,  but  wholly 
out  of  the  former;  that  arrangement 
behig  most  for  the  hiiant's  benefit  Brimi 
V.  Aflof^  466 

See  FBf»Co¥ttm— Next  Pbiwoi. 


INFANT  HBTft. 

In  a  decree  for  raising  legacies  igkinst 
an  infant  heir  of  a  devisee,  whose  estate 
was  charged  with  the  legadcs,  a  sale  to 
raise  the  requisite  amount  will  be  di- 
rected, but  tbe  ioffent  wiU  not  then  be  de- 
clared a  trostee,  so  ss  to  ensble  tbe  Court 
to  order  a  conveyance  under  the  6th  and 
18th  seetRHisofI  Witt.  4^0. 60.  Wslkn 
V.  JbdkM^  S78 


INJUNCTION. 

1.  Exceptions  to  an  answer  for  unperU- 
nenoe  cannot  be  shown  as  cause  aninst 
dissolving  a  special  injunction.    Simetm  . 
V.  Davitf  46 

2.  On  showing  csose  sgaf net  dissolving 
an  injunction,  the  plaintiff  cannot  read 
affidavits  to  prove  allegattons,  in  tbe  bill, 
of  matters  of  fact^  whieh  the  answer 
neither  denies  nor  admits.     OuMita  v. 

47 


3.  Tbe  cowi  refiised  to  extend  the  com- 
mon injunction  to  stay  trial,  where  the 
phiiotiir  in  equity  was  served  with  notice 
of  trial  on  the  28th  of  January,  bat  did 
not  file  his  bill  till  the  16th  of  March, 
and  made  the  motion  on  the  commission- 
day  of  the  assises  at  which  the  acUOD  was 
to  be  tried.    SMw  v.  WiOaon,  91 

4.  On  a  motfon  to  dissolve  an  injunction 
the  defendant  may  rely  on  an  objectio!!, 
although  it  would  have  been  a  ground 
for  demufting  to  the  bilL  Bud$M  v. 
416 


588 


INDKL 


5.  Tbe  Court  reluaed  to  hear  a  motioii 
to  dissolve  aa  injunction,  peodingf  a  mo- 
tion, of  which  the  plaintilf  had  given 
notico,  for  production  of  documents  men- 
tioned in  a  schedule  to  the  answer,  no  un- 
neces8ai7  delay  having  taken  place  in 
giving  notice  of  the  latter  motion.  Stoker 
V.  Jadwm,  603 


INSOLVENT. 

1.  The  dividends  ofa  Hind  were  directed 
to  be  paid  to  A.  for  Hfe ;  but  if  he  as- 
signed or  otherwise  disposed  of  them, 
they  were  to  go  over.  A.  being  in  prison, 
nnd  charged  in  execution  for  dobt,  the 
creditor  obtained  an  order,  under  1  it  2 
Vict  0.  110,  &  36,  vesting  all  his  pro- 
perty in  the  provisional  assignee  of  the 
Insolvent  Debtors'  Court.  Held,  that  the 
dividends  of  the  fhnd  did  not  go  over, 
but  vested  in  tlie  assignee.  P\/m  v. 
JMsy^r,  394 

2.  The  assi^noee  of  an  insolvent  debtor, 
under  1  A  2  YicL  c.  110,  being  unable  to 
recover  an  estate  belonging  to  aud  in  tbe 
possession  of  tbe  insolvent,  owing  to  the 
existence  of  an  old  commission  of  bank- 
ruptcy against  the  insolvent  (which,  how- 
ever^  had  been  long  since  abandoned,  in 
consequence  of  all  the  creditors  under  it 
having  compromised  and  released  their 
debts,)  is  entitled  to  maintain  a  suit  in 
Chancery  agpaitist  the  insolvent  and  the 
assignee  in  bankruptcy,  for  the  recovery 
of  the  estate,  and  Ibr  a  receiver  of  the 
rents  in  the  meantime.    BoUia  v.  Bryant, 

492 

3.  Where  a  creditor  puts  in  force, 
against  his  debtor,  tbe  compulsory  clauses 
of  1  ft  2  Vict  a  110,  the  Insolvent 
Debtors'  Court  has  *  no  power  to  compel 
the  debtor  to  file  a  scb^ule  of  his  pro- 
perty. Ibid 


INSUFFICIBNOT. 

A  defendant,  who  was  required  to 
set  forth,  in  his  answer  to  interrogatories^ 
certain  entries  in  the  books  of  a  firm  of 
which  be  was  a  member,  stated,  in  bis 
answer,  that  the  books  were  in  the  joint 
custody  of  himself  and  his  oo-pertners, 
and  that  he  had  asked  their  permission  to 
inspect  and  make  extracts  from  the  books, 
to  enable  him  to  comply  with  the  requisi- 
tions of  the  interrogatories,  but  that  they 
had  refused  to  permit  him  so  to  do.  Held, 
that  the  answer  was  luaufBoieBt;  as  the 


defendant  bad  not  stated  that  tbere  wn 
any  contract,  between  him  aud  his  oo- 
partnens  which  prevented  him  from  iik- 
specting  the  books,  and  making  extracts 
from  them,  without  their  permission. 
Stuaari  Y.  Lard  BuU,    .  460 


INTEREST. 

1.  pMyment  decreed  of  the  arrears  of  an 
annuity  secured  by  bond,  with  interest; 
not  exjueeding,  however,  in  the  whole,  the 
penalty  of  the  bond.  Oro8»t  v.  Bedmg^ 
fidi,  35 

3.  A  mortgagee  in  possession,  who  be- 
comes over-paid  pending  a  suit  to  redeem, 
will  be  chai^d  with  interest  on  tbe  ba- 
lance, from  the  date  of  the  report,  and  on 
the  rents  subsequently  received  by  him, 
from  tbe  respective  times  when  those 
rents  were  received.    Uoyd  v.  Jbms,  491 

INTERMEI^ATE  RENTSw 

An  agreement  was  made  for  the  sale 
of  an  estate  at  a  future  time.  Before 
that  time  arrived,  tite  vendor  died  iotee- 
tate.  Held,  that  the  rents  accrued  be- 
tween the  veqdor's  death  and  time  for 
completing  the  contract,  belod)^  U>  the 
vendor's  heir,  and  not  to  his  executor. 
Lunwden  v.  Ihwer,  2S9 

See  CoNBTBUonov,  7. 


INTERROGATORIBa 

Commissioners  for  examining  witnnasei 
need  not  sign  every  skin  of  the  interroga- 
tories ;  it  is  sufficient  if  they  sign  tbe  last 
skin.    Brydgei  v.  Bat^  334 

INTESTACY. 
See  CoMBTBUonoM,  14^  16.—- Impucatiov. 


ISSUE  DBVISA VIT  TEL  NGN. 

An  heir  at  law  is  not  entitled,  as  a 
matter  of  course,  to  have  a  seoond  trial 
of  an  issue  dcvtaovt^  ^  mm.  Wikm  v. 
JMdord,  28 


JOINT  TENANCY. 

Teetatorgsve  one-fourth  of  his  remduaiy 
estate  to  trustees  in  trust  for  his  wiie  ik 


IHDBZ. 


6«9 


Ul^  and  aftsr  ber  dioaiae  in  triwfe  for  and 

to  be  equally  divided  amoogat  all  bis 
obildren  who  ahoald  be  tben  liviog,  and 
the  isaue  of  auch  of  them  aa  ahould  be 
then  dead,  aucb  iasae  taking  only  the  part 
or  ahare  wbiob  hia^  her  or  their  deceased 
parent  or  parents  would  have  been  en< 
titled  to  if  living.  Two  children  and  two 
grandchildren,  the  issue  of  a  deceased 
child  of  the  testator,  were  living  at  the 
death  of  the  widow.  Held,  that  the  two 
grandchildren  took  aa  between  themaelvea 
as  joint^tenaots,  and  not  aa  teoanta  in 
common.    Bridget.  Totes.  645 


JURISDICTION. 

1.  If  it  appears  to  be  for  the  benefit  of 
a  charity  that  part  of  the  estates  belong- 
ing to  it  should  be  sold,  an  order  for  that 
purpose  may  be  made  on  a  petition  pre- 
sented under  62  Geo.  3,  a  101.  Re 
Farhe'a  Charity^  329 

2.  The  assignee  of  an  insolvent  debtor, 
nnder  1  A  2  Yict  c  110,  being  unable  to 
recover  an  estate  belonging  to  and  in  the 
possession  of  the  insolvent,  owing  to  the 
existence  of  an  old  commission  of  bank- 
ruptcy against  the  insolvent  (which,  how* 
ever,  had  b^n  long  since  abandoned,  in 
consequence  of  all  the  creditors  under  it 
having  compromised  and  released  their 
debts,)  is  entitled  to  maintain  a  suit  in 
Chancery  againat  the  insolvent  and  the 
assignee  in  bankruptcy,  for  the  recovery 
of  the  estate,  and  for  a  receiver  of  the 
rents  in  the  meantime.    JSbUa  y.  Brjfoni, 

4»2 

'3.  Where  a  creditor  pots  in  force^ 
against  his  debtor,  the  compulsory  clauses 
of  1  it  2  Yict  c  110,  the  Insolvent 
lyebtors'  Court  has  no  poprer  to  compel 
the  debtor  to  file  a  achedule  of  hia  pro- 
perty. Ibid, 


JUST  ALLOWANCES. 
See  Aooouirr. 

LACHBa 

SeeBANKBUFt 

LAPS8. 

The  enactment  in  the  New  Will  Act» 
that  a  bequest  to  a  child  of  the  teatator 


who  diea  in  the  testotor's  lifettme,  leaving 
issue  living  at  tlie  testator's  death,  ahau 
not  lapse,  doea  not  apply  to  a  ^tamentaiy 
appointment     Oriffiihs  v.  Gak,  327,  364 


LEASE. 

A  lease  of  land  already  in  mortmain, 
made  to  a  charity,  doea  not  require  enrol- 
ment  under  9  Geo.  4,  a  36.  AUamey^ 
Generai  v.  CRinh  84 


LEGACY. 

1.  An  executor  who  had  possessed  assets 
sufficient  to  pay  a  legacy,  died  leaving  it 
unpaid,  and  having  charged  his  real  es- 
tates with  >iis  debis.  The  right  to  sue  for 
the  legacy  as  such,  was  barred  by  lapse 
of  time.  Held,  that  it  could  not  be 
claimed  under  tlie  charge  of  debta  Fig- 
goU  7.  Jefinon,  26 

2.  Testator  gave  legacies  to  trustees,  In 
trust  for  his  daughters  for  their  separata 
use  for  their  lives.  Mnd,  after  their  deaths^ 
for  their  children.  By  a  codicil,  after  re- 
citing that  he  had  settled,  on  his  daugh- 
ters, fortunes  which  be  was  satisfied  his 
property  would  allow  of  being  increased, 
he  gave,  to  each  of  them,  60o£,  which  he 
directed  not  to  be  settled,  but  to  be  paid 
to  them.  By  a  second  codicil,  he  gave  to 
his  wife.  3,000^  in  lieu  of  l.OOOt  which 
he  had  given  her  by  hia  will.  Hia  pro- 
perty proved  inaufficient  to  pay  the  lega- 
cies in  full  Held,  that  the  legacies  given 
by  the  firat  codicil,  were  postponed  to  the 
legacies  given  to  the  daughters,  by  the 
will,  and  also  to  the  legacy  given  to  the 
wife,  by  the  second  codicil  Skmimera  r. 
BaUiley,  42 

3.  Tesutor  gave  all  hia  real,  leasehold 
and  personal  properly  to  trustees,  upon 
the  trusts  afler  mentioned ;  and,  to  eftect 
those  trusts,  he  directed  them  to  sell  all 
hia  property,  in  order  to  form  a  fund  to 
pay  his  debts  and  legacieSt  and  then  to 
dispose  of  the  residue  as  after  directed. 
The  testator  next  gave  severe!  legacies, 
and  then  gave  the  residue  of  his  property 
remaining  in  the  hands  of  his  trustees,  to 
trustees  for  a  charity.  The  Vice-  Chanodlor 
held  that  the  leasehold  and  other  per- 
sonal property  were  alone  liable  to  the 
payment  of  the  debts  and  legacies.  Bat 
the  Lord  ChamceUor,  on  appeal,  differed 
fh>m  his  Bonor,  and  hekl  that  the  debta 
and  legacies  were  payable  out  of  the  mixed 
tuid,  composed  of  the  prodooa  of  th» 


m 
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MMoofd  eeutefl,  In  proportioii  to  th«  f»- 

UttYA    VttltlM    of    th08«    tlll^     m$^t9, 

Atkfme^'GmBral  t.  BnJk^/ab,  7t 

4  Tesutor,  by  his  will,  g»ve  an  an* 
ntti^  of  l,000iL  a  year  to  hia  wife,  for  her 
liftiaDd  direotod  hia  plato  and  famitara 
^k  eL,  hia  family  nanaion,  to  be  aold.  By 
i  6odicil,  he  deafred  that  hia  wife  ahovdd 
be  aoeommodated  with  any  plato  aha 
inight  chooae  for  her  own  we,  and  that 
an  inventory  ahoald  be  nade  of  it,  and 
that  it  ahould  be  returned  at  her  death: 
**  and  I  give  to  her  sbeoltitely  any  one  of 
my  ailver  inkatanda  which  abe  may  ae» 
leot:  I  aiao  give  to  my  dear  wife,  any 
tfart  of  the  beds  and  bedding,  linen, 
oarpeta,  or  eCher  hoaaehoM  fomitare  at 
U^  wbhsfa  she  may  require  Ibr  her  own 
tiae,  aa  likewiae  any  waidrobea  or  glaai 
taaeaatH.,  aooordlngtoherwiah;  andl 
#iv>e  to  her,  in  addition  to  an  other  pro- 
tiaioc^  40<ML  per  annum  during  her  Hfe, 
to  be  applied  to  the  rent  of  any  reeidenoe 
«be  may  ohooae  to  live  at,  and  jbo  be 
ralaed  and  paid  fai  like  manner  aa  the  an* 
avity  bequeathed  to  her  by  my  will" 
field,  that  the  wife  waa  entitM,  abaoluto- 
ly,  to  aueh  parte  of  the  fhmiture  aa  the 
inight  select;  and  that  ahe  was  entitled 
to  be  paid  the  iOOl  a  year,  although  ahe 
hid  fixed  her  reaidenoe,  with  her  aon,  at 
^e  femily  manalon.  Lord  Amkerti  v. 
the  Ihdim  of  Leedt,  476 

5.  A  legacy  waa  given  to  the  Provoat 
ind  iRIIoiof  oTQueen's  Gonege.  Thepro> 
JMr  name  of  the  corporation  waa  *'  The 
Ptovoat  and  SAolars,'*  Held,  that  the 
Plovoat  and  Scholars  were  entitled. 
4M»*«  0^9  ▼.  Snthn,  621 

«.  Toatotor  bequeathed,  amongst  other 
atookOegacieai  30,0001  console  to  the 
Provost  and  Fellows  of  Queen^s  Gollege, 
to  be  by  them  expended,  within  three 
fetikt  after  hia  death,  in  tlie  purchase  of 
iiaeh  books  for  the  ose  oC  and  to  be  added 
to  the  library  of  the  College,  aa  the  Pro- 
toet  and  Felkiwa  fer  the  time  being, 
Should,  in  their  diacretion,  think  fit:  and, 
hi  a  subsequent  pangraph,  he  directed 
that  if,  at  his  deceaae,  he  ahould  not  have 
a  sufficiency  of  stack  standing  in  his  name 
to  answer  the  several  stock  legadoa  afore- 
asSd,  hia  executor  should  purchase  and 
mAke  up  the  deficiency  out  of  his  resid- 
tiary  estate.  Ttie  stock  staadhig  in  the 
testator's  name  at  hia  death,  waa  auffldent 
U»  anawer  the  bequest  to  the  College. 
B«ld,  that  tliat  bequest  Wifi  ^eoifio. 
<^MenV  CoUefe  v.  Suitm^  611 , 


BOO      AMMiMmnULTnm,' 

H.—luPMwt  HKt.— Lowe  AmuAnm 


LSN0TH  OF  TIMB. 
See  BAnoRjPT.— lASAor. 

LBSBBB,  PUR  AUTBB  TIB. 
Bee  Cism  (W  tol 

LBTTBRS  OF  ADIONISTRATION. 
fleo  Btoif  ^ 


LOlfrO  AMWUITIBS. 

A  testatrix,  having  1161  kmg  aa- 
nnities  standing  in  her  nasM  at  her  death, 
of  which  66t  like  annuitiea  had  been  pui^ 
chaaed  for  her  by  T.  R,  bequenUied  her 
realdnary  estate  to  trasteea,  to  be  invested 
or  continued  by  them  in  the  public  funds 
or  at  faitersst  the  stodcs.  Ainds  or  aecuri* 
tiea  to  be  varied  at  diaeretkm,  in  trust  to 
pay  certain  anmiitiea  out  of  the  interea^ 
dividenda,  Aa,  and,  auHjeet  thereto,  to 
pay  the  income  of  the  said  trust-money^ 
aioeks,  funds  and  aecuntle^  to  8.  N.  ibr 
Hfe,  and,  aubjeot  thereto,  ahe  gave  all 
the  residne  of  her  estate  to  the  truateea 
abaoiuto^.  By  a  codksil  ahe  gave  all  the 
money  Ainded  by  T.  B.  In  her  name  hi 
the  long  annuitiea  (which  ahe  mentioned 
to  be  601  per  annum)  to  C.  a  after  & 
N.'a  death.  Held,  that  601  of  the  kmc 
annuities^  were  specifically  beqnsalhei 
to  a  D.    lP40Ue  V.  jAyr,  1 


LOST  mSTRUlCBNT. 

Bill  by  the  obligee  in  a  bond,  who 
had  delivered  it  un,  by  roiatake  (aa  he  al- 
leged,) to  the  defendant,  the  obligor,  to 
recover  the  amount  due  on  it  The  an- 
swer admitted  the  delivery  of  the  bond, 
and  that  the  defendant  had  deatroyed  it, 
but  traversed  the  allegation  aa  to  miatake. 
Held,  at  the  hearing,  that,  aa  the  anawer 
admitted  the  bond  to  have  been  destroyed, 
the  Court  had  juriadiotion;  notwithatand- 
ing  there  waa  not  annexed  to  the  bill  an 
affidavit  that  the  bond  was  k)st^  or  not  in 
the  plahititf*a  custody.    Omm  v.  BbcMv- 


nnyiiit 
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XAnmtifAKOii. 

A  freemaii  of  Iiondon  dM  tnteitite, 
leaving  an  in&ntaon,  who,  on  hto  &ther*8 
death,  beioatne  entitled  to  his  orphanage- 
share  of  his  fiktber's  personal  estate,  and 
also  to  other  property.  The  inOunt  was 
maintained,  l^  nis  mother,  from  his 
&ther*s  death  until  his  own  death.  Held, 
that  the  mother  was  not  merely  entitled 
to  he  repaid  what  she  had  expended,  in 
the  inlhnt^s  maintenance^  bat  to  have  a 
liberal  allowance  made  to  her,  having  re- 
gard to  the  whole  of  the  inftot's  pro- 
perty; and  that  the  amoant  was  not  to 
be  paid  out  of  the  orphanage-share  and 
the  infonVs  other  property,  but  wholly 
out  of  the  former;  that  arrangement 
belug  moat  for  the  iBfant'ftl)eneflt  Antn 
V.AoN;  466 

flee  SRTLiittiiT. 

KABKSKAN. 
BeeBxBODTioH. 

UARBUOE  ARTIGLBa 

A  marriage  contract,  in  the  Portuguese 
language,  between  Britiah  subjects  resi- 
dent in  Lisbon,  ezpreawd  that  the  parties 
were  desirous  that  it  should  be  regulated, 
made  binding  and  carried  into  ftill  and 
oomplete  eOwst,  according  to  the  laws  of 
Kagland.  Sonie  years  afterwards,  the 
Mttiss^  who  were  then  resident  io  -Bng- 
land,  filed  a  bill,  praying  chat  a  settlement, 
in  sttiet  ooolbrmi^  with  the  cootnict»  and 
ooMaintng  all  the  covenants,  danses^ 
powers.  £o^  usually  insetted  in  marriage- 
settlementa,  and  deemed  neoeasaiy,  and^ 
St  the  saoM  time^  consistent  with  the  sub- 
stance of  the  oontreot,  might  be  executed 
under  the  decree  of  the  Court  Held, 
that  a  power  to  appoint  new  trustees  as 
often  as  should  be  necessary  and  (notp 
withstanding  the  contract  provided  that 
the  settled  moneys  should  be  invested,  as 
they  had  been,  in  the  English  and  F^nch 
ftuids)  that  a  power  to  change  those  secu- 
rities ibr  any  other  of  the  government 
stocks  or  Ainds  of  England  or  France,  or 
for  real  securities  in  Great  Britain  or  Ire- 
land, were  proper  powers  to  be  inserted 
in  tho  settlement.    Amyoyo  v.  GauU, 

426 

lO&JOINDBR. 

A  bm  was  filed  by  five  several  oocu- 
ptori  of  houses  in  a  town,  to  reBtrBi&  the 


efsdidii  di  a  steam-engine  wfaidh  Woun 
be  a  nuisadoe  to  iteoh  of  them.  Hel& 
thai  each  oeoupier  bad  a  distinct  right  at 
suit,  and  therefore  thai  they  could  not  8(i6 
as  co-trtalntiflh.  HMrni  v.  ifiiAM0%  416 


mSTAKlB. 

1.  A  ezeroted  a  bdnd  to  B.  and  (L 
conditioned  for  payment  of  an  annuity  or 
lOOL  to  D.  ibr  life,  and  assigned  as  an- 
nuity  of  1301  for  the  life  of  one  M.,  and 
a  poli<rf  of  insuraoee  for  700&  on  U.'n 
life,  to  B.  and  G^  Upon  certain  trusts  for 
Airther  securing  the  annuity  of  1001  M. 
died,  and  A.  died  shortly  afterwards,  hav- 
ing, aa  was  then  believed,  received  thO 
700i  and  applied  H  to  his  own  use. 
Shortly  afteiwards,  D.,  in  conslderatiott 
of  5001,  released  A.*s  personal  represen- 
tative and  B.  and  0.  from  the  annuity  of 
lOOl,  and  the  securities  for  ii  Some 
yean  afterwards,  it  was  discovered  thai 
A.  bad  plaoed  the  7001  in  abank,  in  thd 
names  of  B.  and  GL,  where  it  still  re^ 
mained.  Held,  that  the  release,  bavin| 
been  executed  under  a  mistake,  was  iii^ 
operative,  and  that  the  7001  rsmainad 
impressed  with  the  trusts  for  securing  the 
annaityoflOOt    Abre  v.  Aeftlr^       466 

3.  A  lega(7  was  given  to  the  Provost  \ 
and  MfotfS  of  Qoeen'a  College.  Thri 
proper  name  of  the  corporatton  was  '*  TM 
Provost  and  Sdioktn.'*  Held,  that  th4 
Provost  and  Scholars  were  entMed. 
QuiBm'B  OoOtge  v.  StMon,  621 

See  Comnuonoii,  13. 


HORTGAOOR  AND  MORTGAGEE. 

I.  The  8th  se&  of  11  Gea  4  and  1 
Will  4,  a  60,  as  expounded  by  the  Id 
sect  of  4  ft  6  Will.  4,  c.  23,  appliea  to  tfa« 
case  of  the  heir  of  a  mortgagee  beine  out 
' "  mom- 


of  the  JurisdictioD  of  the  Court.    A ! 


892 


2.  A  mortgagee  in  possosrion  of  Isnds  at 
Hendred,  having  received  fhmi  the  grand- 
fiither  of  the  infiint  heir  of  the  mor^agor, 
a  letter,  the  oontonts  of  which  did  not 
appear,  wrote  in  answer  aa  IbUows: 
"Concerning  the  buaineai  at  Hendred, 
whidi  you  know  neariy  as  well  as  my- . 
sell;  as  there  has  been  nothing  kept  fkuiii 
you;  wbidi  I  am  very  wilUng  to  settle  if 
'Our  granddaughter  W  of  age.  I  never 
old  you  any  otherways;  as  I  have  beeil 
IttforflMd  ibe  IS  the  heiresi  of  what  theiO 


572 


INDSX. 


k,  Tho  diflbranoe  te  not  worth  much.  I 
dwU  hearfW>m  your  ffnuiddaugh tor  about 
fbe  botiaefla.**  Held,  that  the  last  men- 
lioned  letter  waa  an  acknowledgrment  of 
the  heir'a  right  to  redeem  the  mortgage, 
and  that  when  ahe  came  of  age,  ahe.was 
entitled  to  oonsider  her  gnndfather  aa 
having  acted  aa  her  agmt,  and,  oonae- 
quentlj,  that  she  waa  entitled  to  redeem 
the  mortgage  at  any  time  within  20  years 
after  the  letter  waa  written.  Ihiiock  v. 
IMey,  402 

8.  A  flolioitor  inveated  hia  dienVa  money 
on  a  mortgage^  and,  by  the  olient'a  de- 
sife,  took  the  mortgage  in  hia  own  name, 
without  any  trust  being  declared  by  the 
deed.  In  a  suit  by  a  judgment  creditor 
of  the  mortgagor,  to  redeem  against  the 
•olicitor  and  the  mortgagor  (who  was  out 
of  the  juriadiction.)  held  that  the  solicitor 
was  privileged  firom  disclosing  the  name 
of  his  client,  and  also  the  particulurs  of 
other  mortgagee  of  the  property,  which 
had  been  taken,  by  other  dients  of  the 
solicitor,  in  their  own  names.  Held,  alao, 
that  the  oase  was  an  exception  to  the  rule 
that  a  defendant  who  aubmits  to  answer, 
•  fully.    Janu  ▼.  PugH,    470 


ing  bis  inteotioQ  into  eflfoct:  he  then  de- 
vised the  C.  estate  to  trustees,  in  trust  to 
apply  the  rents  upon  sucii  tnistft  and  for 
such  purposes  aa  the  persons  for  tlie  time 
being  in  possession  of  liis  Staffordshire  es- 
tates, should,  in  their  discretion,  appoint  ; 
but  he  trusted  that,  out  of  respect  to  hie 
memory,  they  would  exercise  such  power 
in  doing  such  charitable  aets  as  they 
knew  be  would  roost  approve  of  Heli^ 
that  both  the  subject  and  the  object  of 
the  trust* were  clearly  pointed  out«  and 
that^  the  latter  being  charitable  acts,  the 
trust  was  void  under  the  Sutute  of  lCort> 
main.    JMkington  v.  Boughay^  114 


4^  A  mortgagee  in  possession,  who  be- 
comes over-paid  pending  a  suit  to  redeem, 
will  be  charged  with  interest  on  the  ba- 
lance, fi^om  the  date  of  the  reporti  and  on 
the  rents  subsequently  received  by  him, 
flom  the  respective  times  when  those 
nuts  were  raoeived.    Uoyd  v.  Jomu^  491 

Seo  PRAonoi,  6. 


MORTMAIN. 

1.  A  school  was  founded  for  the  educa- 
tion of  poor  children  within  a  certain  dis- 
trict The  district  was  converted  into  a 
dock,  under  a  local  Act  of  Parliament  so 
tiiat  the  objects  of  the  charity  failed.  The 
Court  refeired  it  to  the  Master  to  approve 
of  a  scheme  for  the  application  of  the 
Aiods  of  the  charity,  cy  pres.  AUonuy- 
Geneni  v.  flV^  84 

2.  A  lease  of  land  already  in  mortmain, 
made  to  a  charity,  does  not  require  enrol- 
ment under  9  Oea  4,  c  36w  J&idL 


MOTION. 

1.  After  answer,  the  bill  was  amended 
and  a  plea  was  put  in  to  the  amended 
bia  *  Held,  that  tlie  original  bill  having 
been  answered j. the  pendency  of  the  plea 
to  the  amended  bill,  did  not  prevent  the 
hearing  of  a  motion  for  a  receiver. 
7AompKni  v.  StUfy,  100 

2.  A  person,  though  not «  party  to  a 
suit,  may  apply  in  it  by  motion  (stating 
his  title  in  the  notice  of  motion,)  unless 
a  long  statement  of  fiiots  is  required  to 
show  bis  title ;  and  then  he  must  appiy 
by  petition.    JaneB  v.  Roberts,  1S9 


3.  Testator,  after  limiting  his  Stafford- 
shire estates  to  his  daughter  and  her  sons 
in  strict  settlement^  recited  that  he  had 
lately  purcliased  an  estate  oalled  C,  Cor 

the  purpose  of  endowing  a  ohapel,  but  allowed  by  the  10th  Order  of  1833,  and 
fhAt  ho  had  been  prevented  fron  oan7>|he  thinks  proper  to  waive  tho  further 


MULTIFARIOUaNJSSS. 

A.  was  a  creditor  of  a  firm  oonsisting 
of  M.  N.  0.  P.  and  others,  and  also  of  n 
Arm,  ooosistiiig  of  M.  and  N.  M.  and  0. 
died,  and,  afterwards,  N.  P.  A  Co.  became 
bankrupt  A.  then  filed  a  bill  on  behalf 
of  himself  and  all  the  other  creditors  of 
M.  and  0.,  against  the  execute  and  de- 
visees of  M  and  O..  and  the  assignees  of 
N.  P.  A  Co.,  for  payment  of  his  debt  out 
of  the  real  and  personal  asseU  of  M.  and 
0.  N.  demurred  to  the  bill  for  multifari- 
ousness, and,  art  tsnw,  because  nettlier 
the  heir  of  M  nor  of  O.  waaaparty  to  the 
suit  The  Court  overruled  the  first  ground 
of  demurrer,  but  allowed  the  second. 
Brtnmy,  WeMerty^  6 


NEW  ORDERS. 


1.  Although  a  plaintiff  has  amended  his 
bill  under  aii  order  not  expressing  that 
he  does  not  require  a  furtlier  answer,  be 
may  (if  no  answer  is  filed  within  the  time 


TXDtX. 


678 


tnswey)  file  a  replication  under  the  14tb 
Order,  although  that  order  applies,  in 
te^nl^  to  those  cases  ouly  In  which  the 
order  to  amend  expresses  that  no  farther 
answer  is  required.    Hemingwoy  ▼.  Fer- 

165 


3.  Under  the  24th  Order  of  August 
1841,  the  court  will  allow  the  plaintiff  to 
enter  a  memorandum  of  service  of  a  copy 
of  the  bill,  without  an  aflBdaTit  stating 
the  nature  of  the  suit  and  that  no  direct 
relief  is  sought  against  the  defendant  who 
has  been  served.    Mawhood  v.  Ldbouchsre^ 

362 

3.  The  30th  Order  of  August  1841, 
does  not  apply  to  a  case  in  which  the 
equitable  interest  only  is  vested,  by  de« 
viae,  in  A.  and  B.,  in  trust  to  sell,  al- 
though they  are  empowered  to  give  dis- 
charges for  the  proceeds.     Jktmer  v.  Hind, 

414 

See  DlFBNDART. 


HBW  TMAIl 

1.  An  heir  at  law  is  not  entitled,  as  a 
■taller  of  course,  to  have  a  second  trial 
of  an  issue  detfiBovii  vel  wm.  Wilgon  v. 
Bdddard,  28 


KBW  WILL  ACT. 
Qee  ApPonnmMT. 


NEXT  FRIEND. 

Where  the  next  IHend  of  an  infknt 
plaintiff  dies,  the  proper  order  fm-  the  de- 
fendant to  obtain,  is  not  that  the  infant 
may  appoint  a  new  next  friend  within  a 
given  time,  or  that  the  bill  may  be  dis- 
missed :  but  that  the  Master  may  approve 
.  of  a  new  next  friend :  and  four  days' 
notice  of  the  order  must  be  given  to  the 
plaintiff's  aolicHor.     Glover  v.    WOber, 

361 


NEXT  OF  KIN. 

3f  a  marriage  settlement,  a  fbnd  was 
•sitled  on  the  wife,  if  she  should  survive 
-ker  faQsband,-for  her  life,  remainder  to 
their  children  who,  being  sons,  should  a^ 
lain  tweuty-one,  or  being  daughters, 
dnndd  attain  that  age  or  marry ;  and  the 
trustees  were  directed  to  app^  a  portion 


of  the  income  of  the  children's  expectant 
shares,  for  their  maintenance,  and  to  ac- 
cumulate the  surplus  for  the  benefit  of 
such  person  or  persons  as  should  be  en- 
titled thereto,  by  virtue  of  the  settlement ; 
provided  that,  if  no  son  should  attain 
twenty-one,  nor  any  daughter  should  at- 
taiu  that  age  or  marry,  then  the  Aiod 
should  be  in  trust  for  such  person  or  per* 
sons  as  the  husband  should,  by  deed  or 
will,  appoint ;  and,  in  default  of  appoint- 
ment, in  trust  for  his  next  of  kint  aenfrd' 
ingtothe  Statute  of  Diatributidns,  and  aa 
if  he  had  died  intestate.  There  was  issue 
of  the  marriage  one  son  only.  The  hus- 
band died  first,  without  having  exercised 
the  power  reserved  to  him :  then  the  son 
died  under  twenty-one ;  and,  lastly,  the 
wife  died.  Held,  that  the  fund  vested  in 
the  son,  as  his  fbther's  next  of  kin  at  the 
father's  death,  and  not  in  the  persons  who 
were  the  father's  next  of  kin  at  the  son's 
death.    Smith  v.  Smith,  317 


NEXT  PRESENTATION. 
See  AoTowaoir. 

NOTICE. 
Bee  Ghabob  or  Dora 

NUISANCE. 

A  bill  was  filed  by  five  several  ooeu* 
piers  of  houses  in  a  town,  to  restrain  the 
erection  of  a  steam-engine  which  would 
be  a  nuisance  to  each  of  them.  Held, 
that  each  occupier  had  a  distinct  right  of 
suit,  and  therefore  that  they  could  not  sue 
as  co-plaintifrs.    Iludaon  v.  Maddison^  416 

OBLIGOR  AND  OBLIGEE. 
See  BviDBNcs  — Lost  Ivbtbuicwt. 

ORDER. 

1.  Form  of  order  where  a  caae  has  been 
sent  to  a  court  of  law  on  the  argumeut 
of  a  demurrer,  and,  on  the  return  of  the 
certificate,  the  case  is  sent  to  another 
court  of  law.     Sjpry  v.  Bron^/ldd,        76 

2.  A^  and  E  each  instituted  a  creditor's 
suit  against  C,  the  executrix  of  their  de- 
ceased debtor.  A  decree  haying  been 
made  in  A.*8  suit,  0.  obtained  an  order 


574 


mix. 


«liljipgB.^9iiit  C.  Mng  in  oofilpmpi 
6c  want  of  answer  in  that  8mt»  the  order 
waa  drawn  up  ip  the  otjUer  wuL  Jktmer 
T.  ihrgc^n^  604 


ORPHAN  A6B-PAET. 
See  COBTOX  o?  Umnog.'^lsfm. 

J^Oh  AGRniCBNT. 
8oe  Bailwat  Bbaub. 

PARTIB& 

TbeSOth  Order  of  Aug«et»  1341,  doea 
not  apply  to  a  oaae  in  which  tha  equitable 
l^teraat  only  la  Teated,  by  deviaa»  in  A. 
and  B.,  in  truat  to  aell,  although  tb^  are 
ampowered  to  gi?a  diachaigefi  for  the  pio- 
oecda.    AriMr  ▼.  Brnd^  414 

Bee  Exaamsm,  8.— ICaronnMOL— Fuu 

AMD  PUADIVfil^  1. 

PARTNRRa 
See  Amnm,  4.— Fraitd. 

PATMRNT  0^  MONBT  INTO  OOURT. 

A.  and  B.  inaured,  in  their  Joint 
namea,  certain  Icaaehold  premiaea  which 
A.  had  mortgaged  to  B.,  and  B  paid  the 
promium  on  the  ioaurauoe,  and  the  policy 
waa  delivered  to  him.  AiWrwarda,  the 
premiaea  were  deatroyed  by  flre;  end 
then  A.  became  bankrupt^  and  hia  w 
aigneea  prevailed  on  the  inaurance  com- 
pany to  pay  the  money  due  on  the  policy 
to  them ;  and  they  afterwards  paid  it  in- 
to the  bank  to  the  credit  of  the  aooountant 
in  bankmptoy.  B.  filed  a  bill  against  the 
iHsignewtt  praying  that  the  aonisy  re- 
oeived  ftom  the  company  might  be  ap- 
plied in  aattaihction  of  his  mortgage-debt 
The  answer  of  the  aaaigneea  tended  to 
impeach  the  mortgage  on  the  ground  of 
uaniy.  The  Courts  however,  ordered 
them  to  pay  the  amount  of  the  money 
into  Opart    Bogen  ▼.  Qraubrookt     667 

PBTITION. 

If  a  petition  is  preaented  under  an  Act 
of  Paniament  by  a  person  who  is  out  of 
)he  Jurisdtqjtion,  the  reapondent  may  re- 


qi^re  iQoaii^  to  he  givin  for  coil^  not^ 
withstanding  be  hae  answered  the  eft* 
davita  hi  aupport  of  the  petition.  JBs 
parkScMer,  106 


PBTITION,  SRRYICR  OF. 

A  petition  presented  under  8  &  4  Tkifc. 
c.  66,  by  a  tenant  for  lUb  of  setUed  eetatap. 
for  leave  to  drain  the  eatatea,  ordered  to 
be  aerved  on  the  truateea  to  preeenre  con- 
tingent remainders^  the  peiaon  beneiicially 
entiUed  to  the  flmt  veeied  estate  of  in- 
heritance being  an  infimt  &pmrU  Ih- 
Hng,  400 


PLAINTIFF 
\ 
PkintiA  filed  a  anpplsmeiptal  bill  for 
the  porpoae  of  bringjing  before  the  Court 
the  aasignees  of  a  defendant  who  had  be- 
come bankrupt  The  plaintilb  were 
fuUy  described  in  the  original  bOl,  bat,  in 
the  supplemental  bUl,  their  plaoea  of  rsai- 
denoe  were  omitted.  Hel4  on  motkm, 
that  they  muat  give  asquity  for  coats. 
OamfibeU  t.  Andrivfi,  6t8 


See  AioKDiD  Bill.— N;nr 


PLRA  AND  PLRADINO. 


1.  A.  wae  a  creditor  of  a  fin 
ing  of  M.  N.  0.  P.  and  othersi  and  also 
of  a  firm  oonaisting  of  |L  and  N.  M.  and 
0.  died,  and,  afterwarda,  N.  P.  Jb  Ca  be- 
came bankrupt  A.  then  filed  a  bill  oa 
behalf  of  himaelf  and  all  the  other  credi- 
tora  of  M.  and  0^  againat  the  exeeuton 
and  deviaeea  of  M.  and  0.,  and  the  swlgn 
eea  of  N.  P.  ft  Co.,  for  paymant  of  bis 
debt  out  of  the  real  and  personal  aaasia 
ofM.  andO.  N.  demuired  to  the  btU  for 
multiforiooanea^  and,  qn  foans,  beoaoaa 
neither  the  heir  of  IC  nor  of  O.  waa  a 
par^  to  the  auit  The  Oouit  o?emiled 
tins  firat  ground  of  demurrer,  lyut  allowed 
theaeoond.    BnvHV,  WnAeit^        6 


3.  A  bUl  by  legatees,  stated  that  A. 
and  B  (the  exeeuton  named  in  the  will) 
proved  it:  that  B  afterwai;dsdled,  having 
appointed  A.  his  ezeoutA*,  and  A.  proved 
B*a  wilL  The  plaintiffi  then  filed  a  bill 
of  revlvpr  an^  supplemusi^  againat  A.,  stag- 
ing that  ;the  atetement  in  the  orighial 
hill,  that  A.  bed  pcoFe4  4^  first  testator^ 
will,  waa  inoorrect,  and  that  B.  alone  had 
proved  it:  -that  A<i  hy  proving  B.'a  wAl, 
had  bfcomi?  the  panttMaal  iMwsasn^jbitiiie 


mjoL 


6!f» 


of  tbe  Int  ymtae  M  weU  m  of  B.,  iod 

that  he  had  poaseised  certain  of  the  eObcta 
of  that  taetator.  A.  pot  in  a  plea  to  the 
hiU  of  renVor  and  supplement^ .  stating 
that  he  had  noTer  intermeddled  with  the 
original  testator's  estate,  and  that,  in  B/s 
lifetime  and  also  since  bis  death,  he  had 
reuouQced  probata  of  the  testator's  will, 
and  thati  therefore,  the  testator's  personal 
.fepreaentative  was  not  a  partj  to  the 
suit  Held,  that  the  plea  was  not  double ; 
the  averment  that  A.  had  never  iotermed- 
died  with  the  testatoi's  estate^  being  ne* 
oeasary  in  order  to  meet  the  allegation,  in 
tlte  bill,  that  be  had  possessed  certain  of 
the  testator's  effects,  and  that  arerment 
and  the  other  contents  of  the  plea, 
amounting  only  to  this^  namelj,  thai  the 
character  of  executor  of  the  ^rst  testatpr 
was  never  in  A.  jSKrtdkfcuut  v.  Stidikmd, 

253 

3*  An  incorrect  statement  in  an  origi- 
nal bill,  is  not  displaced  bj  a  statement 
to  the  contrary  in  a  bill  of  revivw  and 
supplement,  filed  by  the  plaintiijb  in  U»e 
suit.  The  incorrect  statement  ought  to  be 
struck  out  of  the  original  bill,  by  amend* 
ment  iM 

flee  Aggim,  1.— Bzboutoi,  S.-*lf»- 
joan»B.— Ifono*. 


FOWSa 


A  widow,  by  the  settlement  on  her 
second  marriage^  settled  2,8001  which 
had  belonged  to  her  Ant  husband,  In  trust 
ibr  her  separate  use  lor  life;  and  dedaied 
that,  subject  tbsfeto^  the  fund  should,  as 
and  whenever  she  should  think  fit  or  be 
advised,  be  ssltled  upon  'trust  for  the 
benefit  of  her  daughter  and  on^  ohild  by 
her  fimt  husband,  and  of  her  daughter's 
intended  husband  and  child  and  dMnn, 
in  such  manner  and  for  such  rights  and 
interests  as  should  be  agreed  upon  either 
previous  to  or  after  her  daughter's  oiar- 
riage^  with  her  censsut,  and  that  she  (the 
mother)  should  have  Aill  power  to  settle 
the  ftmd,  or  any  part  of  it,  in  trust  for  the 
immedials  benefit  of  htf  daui^ter  and 
her  ohild  and  dhildren,  in  manner  afore- 
said, to  take  efiiMt  sMher  upQpi  sucii  maiw 
nagsb  or  upon  or  iminediataly  after  her 
•wp  death,  asiboshottld  think  fit;  but 
i|«hodauglil»r  i^bould  aoI  be  narried  in 
the  mother's  IMhtime  apd  shoM^d  sonrive 
her,  then  th»A»nd  4l^»ttld  be  a^sigaed  to 
the  daughHer  at  ti  or  oo  J9«msg9,  hut 
if  the  danghlor /should  die  i»  her  juother's 
without  having  bten  married, 


then  the  ftind  should  be  held  ia  trust  t&f 
the  children  of  the  mother's  second  mw- 
riaga.  Held  that  a  trusty  and  not  a 
power,  was  created  in  favor  of  the  dangh* 
ter,  her  husband  and  children ;  but  that 
the  mother,  if  she  thought  fit,  might 
modiQr  tlie  interests  of  the  etsiw  gipe 
trust,  on  tlie  daughter  marrying  with  her 
consent     Orqft  v.  Adam,  630 


POWBRS  TO  APPOINT  NKW  TRUS- 
TEKS,  AND  TO  CHANQB  SBCXJRI- 
TIKa 

A  marriage  contract,  in  the  Portuguese 
language,  between  British  subjects  resi- 
dent in  IJsbon,  expressed  that  the  parties 
were  desirous  that  It  should  be  reguhiled, 
made  binding  and  carried  into  fhU  and 
complete  effect,  according  to  the  laws  ot 
England.  Some  years  afterwards,  ths 
parties,  who  were  then  resident  in  Bng- 
land,  filed  a  bill,  prayins  that  a  aettlementi 
in  strict  conformity  with  the  contnict,  and 
containing  all  the  covenants,  cl«ise% 
powers^  Ac,  usually  inserted  in  marriage- 
settlementi^  and  deemed  necessary,  and, 
at  the  same  time^  consistent  with  the  sub> 
sUnce  of  the  contract,  might  be  executed 
under  the  decree  of  the  Couit  Held, 
that  a  power  to  appoint  new  trustees  at 
otXim  as  should  be  necessary  and  (not- 
withstanding the  contract  provided  that 
the  settled  moneys  should  be  invested,  as 
th^  had  been,  in  the  Bngltsh  and  French 
ftinds)  thai  a  power  to  change  those  seci^ 
rities  (or  any  other  of  the  govemmeni 
stocks  or  fimds  of  England  or  Franca  pr 
for  real  securities  in  Great  Britain  or  Ire* 
land,  were  proper  powers  to  be  inssrted 
i^  the  asttlflmeot    Simpayo  t.  OoM^ 


PRACnCK. 

1.  After  decree,  the  plaintiff  died ;  and 
one  of  the  defhndants  filed  a  bill  of  revivor 
sgainat  his  executon^  but,  for  several 
moQths^  neglected  io  obtain  an  order  to 
reviva  The  Court  gave  the  executors 
libera  to  revive  the  suit,  If  the  plaintiff 
in  the  bill  of  revivor  should  not  revive  It 
within  a  week.    Ooodmm  v.  Cfoombm, 

41 

a.  A  plaintiff  having  died  before  the  de- 
fendant had  answered,  his  representative 
filed  a  bill  of  revivor  and  supplement, 
praying  that  the  defendant  might  answer 
U,  a^d  islsb  the  original  bill  The  do- 
fondanlp^  in  an  answer,  whids  was  i^ 
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INDBZ. 


fituled  M  his  aoBwer  to  the  original  bill 
of  the  plaintiff  "  since  deceased."  The 
aasver  wn  ordered  to  be  taken  off  the 
file.     C^ftm  V.  SowUm,  45 

3.  An  attacbroent  ordered  to  be  isaned 
against  a  married  woman,  for  disobeying 
an  order  in  a  suit  which  she  had  instituted 
bj  her  next  friend.     OUway  v.    Wmg, 

90 

4  The  court  reftised  to  extend  the  com 
mon  injunction  to  stay  trial,  where  the 
plaintiff  in  equity  was  served  with  notice 
of  trial  on  the  28th  of  January,  but  did 
npt  file  his  bill  till  the  16th  of  March, 
and  made  the  motion  on  the  commismon 
day  of  the  assizes  at  wliich  the  action  was 
to  be  tried.     Stokes  v.  WHsan,  91 

5.  After  answer,  the  bill  was  amended 
and  a  plea  was  put  in  to  the  amended 
bill  Held,  that  the  original  bill  having 
been  answered,  the  pendency  of  the  plea 
to  the  amended  bill,  did  not  prevent  the 
bearing  of  a  motion  for  a  receiver. 
Ifwmpson  V.  SeUfy,  100 

6.  A.,  claiming  to  bo  heir  to  »  mortga 
gor.  filed  a  bill  to  redeem.  The  answer 
denied  tliat  he  was  heir.  A  motion  by 
hl'ii,  for  production  of  the  mortgage-deed, 
was  refused,  because  he  had  not  estab- 
lished his  title.     JJoyd  v.  WaU,  103 

7.  Course  of  proceeding  under  6  Anne, 
c.  18,  to  compel  a  lessee  pur  aatre  vis,  to 
produce  the  cestui  que  vie  to  the  rever- 
sioner.   In  re  Lingtn^  104 

8.  If  a  petition  is  presented  under  an  Act 
of  Parliament  by  a  person  who  is  out  of 
the  jurisdiction,  the  respondent  may  re- 
quire security  to  be  given  for  costs,  not- 
withstanding be  has  answered  the  affi- 
davits in  support  of  the  petition.  Bi 
parte  <S^»<2fer,  106 

9.  After  a  witness  had  been  examined 
for  the  plaintiff,  the  defendant  discovered 
that  he  was  interested  in  the  result  of  the 
suit  The  defendant  was  allowed  to  issue 
a  new  commission  for  examining  the  wit- 
ness and  other  persons  to  prove  the  fact. 
SeUoayr.  OhapeOf  113 

10.  If  a  defendant  who  is  out  of  the 
jursdiction,  has  given  special  authority  to 
a  person  within  the  jurisdiction  to  act  as 
his  agent  with  respect  to  the  property 
which  is  the  subject  of  the  suit,  the  court 
will  order  service  of  the  subpcsna  to  ap- 
pear and  answer,  on  that  person,  to  be 


good  sorrioe  on  the  defendant  BMwm 
V.  Couariney^  14D 

11.  A  woman  who  was  sole  trustee  fiir 
sale  of  real  property,  married  a  man  who 
ab8(H>nded  and  had  not  been  heard  of  up 
to  the  iiearing  of  the  cause.  The  Court 
decreed  a  sale,  and  that  the  husband 
should  be  declared  a  trustee  within  the  1 1 
Gea  4  k  1  Will.  4,  &  60,  s.  19 ;  but  de- 
clined to  appoint  a  person  to  convey  in 
his  room,  under  the  8th  section,  on  the 
ground  that  he  was  not  the  trustee  "  last 
known  to  have  been  seised  ;^  there  being 
a  joint  seisin  in  him  and  his  wife.  Proof 
of  search  for  a  trustee  under  the  24tli 
section  of  the  stat  11  Geo.  4  &  1  Will.  4 
c.  60,  may  be  given,  at  the  hearing  of  the 
cause,  by  affidavit    Moore  v.  Fmlea,  161 

12.  A  person,  though  not  a  party  (o  a 
suit)  may  apply  in  it  by  motion  (staling 
his  title  in  the  notice  of  motion,)  unless 
a  long  statement  of  facts  is  required  to 
show  his  title ;  and  then  he  must  apply 
by  petition.    Jones  v.  BoberU^  189 

13.  Under  the  24th  Order  of  August 
1841,  the  court  will  allow  the  plaintiff  to 
enter  a  memorandum  of  service  of  a  copy 
of  the  bill,  without  an  aflldavit  stating 
the  nature  of  the  suit  and  that  no  direct 
relief  is  sought  against  the  defendant  who 
lias  l^een  served.    JUawhodd  v.  LabowAers, 

362 

14.  Wliere  the  next  friend  of  an  in&nt 
plaintiff  diea^  the  proper  order  for  the  de- 
fendant to  obtain,  is  not  that  the  infant 
may  appoint  a  new  next  friend  within  a 
given  time,  or  that  the  bill  may  be  dis- 
missed :  but  \hat  the  Master  may  approve 
of  a  new  next  friend:  and  four  days' 
notice  of  the  order  must  be  given  to  the 
plaintiff's  mlicitor.     Olover  y.    Wdber, 

351 

15.  The  5th  rule  of  11  Gea  4  Jt  1  Will 
4,  a  36,  directs  that  where  a  defendant  is 
in  custody  for  a  contempt  in  not  answer- 
ing, the  plaintiff  shall  bring  him,  by 
habeas  corpus,  to  the  bar  of  the  Court  with- 
in a  certain  specified  time,  and  that,  in 
case  he  shall  not  be  brought  up  within 
that  time,  he  shall  be  diaeharged  oat  of 
custody.  A  habeas  corpus  for  bringhig 
up  a  defendant,  expired  before  he  was 
brought  up :  but  be  was  brooght  up  wifii- 
in  the  time  prescribed,  and  was  then 
committed  to  the  Fleet.  Held,  that  the 
committal  was  regular.  OoUeyy,  Candler, 

498 


INDBX. 


]6w  TIm  Couitrefoaed  to  hear  a  moUon 
to  dissolve  an  iDJanction,  pending  a  mo- 
tionf  of  which  the  plaintiff  bad  given 
notico,  for  prodnctioc  of  documents  men- 
tioned in  a  schedule  to  the  answer,  no  un- 
necessary delA}'^  having  taken  place  in 
giving  notice  of  the  latter  motion.  Shrer 
V.  Jackaot^  503 

17.  A  will  was  proved  in  the  West 
Indies^  and  a  duly  authenticated  copy  of 
it  was  sent  to  this  country,  aooomjpanied 
by  an  alBdavit^  made  by  one  of  the  at- 
testing witnesses  when  the  will  was 
proved,  showing  that  the  will  had  been 
executed  and  attested  pursuant  to  the 
Statute  of  Frauds :  and  that  copy  was  ad- 
mitted to  probate  in  this  country,  and 
was  produced  in  the  Court  of  Chancery, 
with  the  affidavit  annexed  to  it  The 
Vice-Chanoellor,  however,  refbsed  to  esp 
tabiiah  the  will,  without  full  proof  of  its 
due  execution  and  attestation.  Rand  v. 
MacMahan,  663 

18.  The  Court  of  Chancery  will  estab- 
lish a  will  made  and  proved  In  the  colo- 
nies, on  the  production  of  a  duly  authen- 
ticated copy  of  it,  provided  the  due  ex- 
Mution  and  attestation  of  the  original  is 
proved  by  the  attesting  witnesses.   Jbid, 

19.  The  Court  will  not  take  the  consent 
of  a  married  woman  who  is  undf^r  age,  to 
the  payment  of  money,  to  which  she  is  en- 
titled, to  her  husband.  ChtOm  v.  OtdUn^ 
mUe,  Vol.  VII,  p.  236^  over-ruled.  Abror 
ham  V.  Newooinbe^  566 

20.  Plaintiffs  filed  a  supplemental  bill  for 
the  purpose  of  bringing  beforo  the  Court 
the  assignees  of  a  defendant  who  had  be- 
come bankrupt  The  plaintiflb  wi 
fully  described  in  the  original  bill,  but,  in 
the  supplemental  bill,  their  places  of  resi- 
dence wero  omitted.  Held,  on  motion, 
that  they  must  give  security  for  costs. 
GampbtU  v.  Andrews,  678 

See  AmPAViT,  2,  3.— Ahswxb,  2.— At- 

TAOHMKNT  — OONTIMFT. — COSIS,  i. — 

Cboss-Caubb. — DiPosmOH&^Kzcsp- 

TI0N8,  2.— NbW  OBDSBa— OBDBB,  2.— 
BXPOBT,  2. 

PRESENTATION. 
See  AoTOWBOV. 


PRINCIPAL  JLSV  AQRNT. 

JSee  Bamkeupt.— SouorroE  and  Cubmt. 
Vol.  XTL  87 


PBIOBITT. 


577 


1.  Testator  gave  legacies  to  trustees.  In 
trust  for  his  daughters  for  their  separate 
use  for  their  lives,  and,  after  their  deaths, 
for  their  children.  By  a  codicil,  after  re-' 
citing  that  he  had  settled,  on  his  daugh- 
ters, fortunes  which  he  was  satisfied  his 
property  would  allow  of  being  increased, 
he  gave,  to  each  of  them,  &OOJL,  which  he 
directed  not  to  be  settled,  but  to  be  paid 
to  them.  By  a  second  codicil,  he  gave  to 
his  wife,  3,0002.  in  lieu  of  1,0001  which 
he  had  given  her  by  his  will.  His  pro- 
perty proved  insufficient  to  pay  the  legs* 
eies  in  full  Held,  that  the  legacies  given 
by  the  first  codicil,  were  postponed  to  the 
legacies  given  to  the  daughters,  by  the 
will,  and  also  to  the  legacy  given  to  the 
wife,  by  the  second  codicil  Stammerd  v. 
EaUOey,  42 

2.  Specific  legacies  aro  to  be  applied  in 
payment  of  specialty  debts  in  priority  to 
real  estates  devised.     ChrwwaUv.  Cktme- 

298 


PRryXLEGED  OOKICUNIGATION. 
See  SouoiTOB,  2. 

PR0CB6& 
See  Attaohmist.— PRAonai^  16. 


PRODUCTION  OF  DEED, 

A.,  claiming  to  be  heir  to  a  mortgagor, 
filed  a  bill  to  redeem.  The  answer  denied 
that  he  was  heir.  A  motion  by  him,  Ibr 
production  of  the  mortgage^ieed,  was  re- 
fiased,  because  he  had  not  eatabliabed  bis 
tiUe.    Lbyd  v.  WaH,  103 

See  PBAoncx,  16 

PURCHASE  (FRAUDULENT.) 
See  Salb  tthdsb  Dmbh. 

PURGHA8E-M0NBT. 

86eWiu«6. 

PURCHASE  OF  BANKRUPTS  PRO- 
PEBTT. 


B60  Baxkbupt. 


578 


IKBBX. 


RAILWAT  SHABBa 

The  Court  will  decree  a  spedfto  per- 
fornuince  of  an  agreemeDt  for  the  sale  of 
a  certain  number  of  aharea  in  a  railway 
com  pan  jT.  A  parol  agreement  for  the  aale 
of  Buch  shares,  is  binding ;  for  they  are 
neither  an  interest  in  or  concerning  lands, 
witliln  the  4th  section  of  the  Statute  of 
Frauds:  nor  goods^  wares  or  merchan- 
dizes, within  the  17 th  section.  Dwficuft 
V.  AUntcht,  189 


BBOBIPT  FOR  PUROHASB-MOITBT. 

The  qaeetion  whether  an  execntor  or 
trustee  who  sells  an  estate,  can  give  a 
good  receipt  for  the  purcbase-money,  is 
not  a  question  of  conveyance^  but  of  title. 
The  decisions  in  BenHham  v.  WHMvir^  4 
Madd.  44 ;  and  Page  t.  ilcfom,  4  Beavan, 
269,  disapproved  oC    Forbdt  v.  Fmeodk, 

528 


BBGEIVBR. 
See  JuBiSDionov,  2.— -MonoH. 

BBDEMPTION. 


SeelNTBBnr,  2. 


BBLBASE. 

1.  A  single  woman  being  entitled  to 
an  annuity  secured  by  bond,  married. 
Her  husband  executed  a  release  of  the 
annuity,  and  died,  leaving  his  wife  surviv- 
ing. Held,  that,  as  he  could  release  the 
security,  he  could  release  the  annuity,  so 
as  to  bind  bis  wife.    Bort  v.  Am^,  466 

2.  A.  executed  a  bond  to  B.  and  0., 
conditioned  for  payment  of  an  annuity  of 
1002.  to  D.  for  life,  and  assigned  an  an< 
nuity  of  120JL  for  the  life  of  one  M.,  and 
a  policy  of  insurance  for  7002^  on  M.'8 
life,  to  B.  and  0.,  upon  certahi  trusts  for 
further  securing  the  annui^  of  lOOX  !£. 
died,  and  A.  died  shortly  afterwards,  hav- 
ing, as  was  then  believed,  received  the 
700iL  and  applied  it  to  his  own  use. 
Shortly  afterwards,  D.,  in  consideration 
of  500^,  released  A.'s  personal  represen- 
tative and  B.  and  0.  from  the  annuity  of 
lOOA,  and  the  securities  for  it  Some 
years  afterwards,  it  was  discovered  that 
A.  had  plaoed  tl^e  7001  In  a  bank,  in  the 
names  of  B.  and  C,  where  it  still  re- 


Held,  that  the  releaae,  having 
been  executed  under  a  mistake,  was  fai- 
operattve,  and  that  the  700iL  remained 
impressed  with  the  trusts  for  scouring  the 
annuity  of  1001    Ewt  v.  BKh«r,        466 

Seo  BiLBASB  or  Dnn& 


BBLBASB  OF  DBBTa 

Testator  bequeathed  his  reaidnary 
estate  in  trust  for  his  son  and  daughter 
equally,  and  declared  that  certain  sums 
which  he  bad  lent  to  his  son,  should  bo 
deducted  from  his  share  of  the  residae^ 
and  that  certain  aums  which  he  bad  lent 
to  G.  W.,  his  daughter's  husband,  on 
bonds,  should  be  taken  and  allowed  in 
account  as  part  of  her  share;  and,  if  the 
iMlance  should  appear  to  be  against  G. 
W.,  the  trustees  were  to  refrain  from  put- 
ting the  bonds  in  force  against  him,  and 
to  take  a  security  from  him  for  payment 
of  the  balance  by  instalments.  Tha 
daughter  died  in  the  testator's  UfotiaML 
Held,  nevertheless,  that  0.  W.  was  re- 
leased from  the  debts  due  ftT>m  him,  and 
was  answerable  only  for  the  excess  (if 
any)  of  those  debts  beyond  the  amount 
of  a  moiety  of  the  residue.   Sofu/Bk  t.  WB- 

666 


SeeBiLiASi. 


BBMAINDBBpMAN. 
See  Tbhaxt  fob  LmL 


BBlfOTENBSS. 

1.  Testator  gave  his  real  and  personal 
estates  to  trustees,  and  directed  them  to 
invest  his  personal  estate  in  the  purchase 
of  land,  and  to  pay  the  rents,  subject  to 
certain  annuities,  to  his  son,  for  life ;  and, 
in  case  his  son  should  die,  leaving  behind 
him  no  legitimate  issue,  then  he  duvoted 
the  trustees  to  pay  the  rents  to  bis,  the 
testator's,  widow  for  life;  but  in  case  his 
son  should  die  leaving  behind  him  legiti- 
mate issue,  then,  at  the  end  of  six  months 
after  the  eldest  male  child  t/ioi  Vimnig  of 
his  son,  should  have  attained  tewaty^Sw^ 
or,  in  defiiult  of  male  issue,  the  eldest  fe- 
male child  then  living  of  bis  son,  should 
have  attained  twenty-one,  to  convey  aU 
the  estates  to  the  eldest  male  child,  or,  in 
defiuilt  of  male  issue,  to  the  eldest  fesiato 
child  and  tokiBorhv  hein  qf  hw  crhtr 
body  loMfiO^  h^gotten^  absoUMy  ftr  ever^ 


INBKk. 
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The  tostoUur  then  (In  ohm  hia  eon  aboold 
die  daring  the  minority  of  tuch  eldest 
male  or  female  child)  provided  for  their 
maintenance  out  of  the  rents  until  he  or 
she  should  attain  the  respective  ages  he- 
fore  mentioned,  and  dedared  that,  in  case 
his  son  should  not  die  during  such  mi 
nority,  his  estates  should  continue  on  the 
trusts  aforesaid  until  six  months  after 
his  son's  death,  and  then  pass  to  his  son's 
eldest  male  or  female  child  in  manner  be- 
fore expressed ;  and  in  case  his  son  should 
die  leaving  no  legitimate  issue,  then  that 
the  trustees  should,  after  the  death  of  the 
testator's  wife^  convey  the  estates  to  cer- 
tain other  persona.  The  testator's  son 
married,  and  had  a  son  bom  after  the 
tesutor's  death.  The  court  held  the  trust 
for  the  grandson  not  to  be  void  for  remote- 
ness ;  and  the  grandson  having  survived 
his  &ther  and  attained  twenty-one  (but 
being  under  twenty-five,)  and  all  the  an- 
nuitants being  dead,  ordered  the  estates 
to  be  conveyed  to  him.  Jadtaon  v.  Mar- 
jmbankB,  93 

2.  Testator  gave  the  residue  of  his 
per§onal  estate  unto  and  among  all  and 
eveiy  the  children,  sons  and  daughters 
of  his  daughter  Elisabeth,  in  equal  shares 
and  proportions,  as  and  when  they  should 
attain  their  respective  ages  of  22  years. 
Held,  that  the  children  of  the  testator's 
daughter  living  at  the  testator's  death, 
were  the  only  objects  of  the  bequest ;  and, 
consequently,  that  it  was  not  void  for  re- 
motenessb    EmUy,  JBZKott;  276 

3.  Testator  bequeathed  3,0001  to  trus- 
tees, in  trust,  after  certain  life  interest^ 
'*  for  all  the  chUdren  of  T.  F.,  (except 
Thomas  the  younger,  William,  Rebecca, 
BHcabeth,  Sarah  and  Fhincea,)  equally  to 
be  divided  between  them,  share  and  share 
alike;  the  share  or  respective  shares  of 
such  diildren  to  become  vested  interests 
in  and  to  be  paid,  assigned  and  trans- 
ferred to  them  respectively,  as  and  when 
they  should  attain  their  respective  ages 
of  twenty-flve  years:"  provided  that,^  if 
any  of  them  died  before  their  shares  be- 
came vested  and  payable,  leaving  issue, 
their  shares  should  go  to  their  issue :  and 
the  trustees  were  directed,  in  the  mean- 
time and  until  the  shares  of  the  children 
should  become  payable,  assignable  and 
transferable  to  them,  to  apply  the  income 
for  their  maintenance.  The  testator  also 
bequeathed  6,0001  to  the  same  trustees, 
in  trust,  after  certain  lifo  interests,  '*  for 
all  and  every  the  children  of  T.  F.,  bom 
or  henafter  to  be  bom,  equally  to  be  di- 
vided between  them,  share  and  abare 


alike,  and  to  be  paid,  assigned  and  trans- 
ferred to  them  at  their  respective  ages  of 
twenty-five  years,  and  to  be  subject  to  the 
like  descent  to  the  lawful  issue  of  such  of 
them  as  shall  die  under  the  said  age  of 
twenty-five  years,  and  under  the  like  con- 
ditions and  restrictions,  and  with  the  like 
power  to  apply  the  interest  thereof  for 
their  respective  maintenance,  and,  in  all 
other  points  and  respects,  under  and  sub- 
ject to  the  same  rules,  regulationi^  condi- 
tions  and  restrictions  as  are  hereinbefore 
conUined  in  relation  to  the  several  lega- 
cies hereinbefore  given  to  or  in  trust  for 
the  said  children  respectively ;"  provided 
that  in  case  any  person  to  or  in  trust  for 
whom  any  bequest,  to  take  effect  in  re- 
mainder or  reversion  or  upon  any  contin- 
gency, was  made,  should  sell  or  incumber 
his  mterest  under  such  bequest  before 
the  same  should  take  effect  in  possession, 
all  the  bequests  in  fiivor  of  that  person 
should  become  void.  By  a  codicil  the  tea- 
tator  rcToked  a  power  which  he  had 
given,  by  his  will,  to  the  trustees,  to  ap- 
ply, for  the  advancement  of  the  legatees^ 
the  wh<de  or  part  of  the  capital  of  their 
legacies,  before  they  attained  twenty-five^ 
and  directed  that  the  legacies  should  vest 
in  and  be  payable,  assignable  and  trans- 
ferable to  them  as  if  no  such  power  were 
conteined  in  his  will.  Held,  that  the 
trusts  declared  of  both  sums,  were  void 
for  remotenesSb     Comport  v.  Auttm^  218 

BENTS  (INTBRMBDUTB.) 
See  iHTiBMXDLLn  Bsmi 


BBPUOATION. 
See  AicnsiD  BiLU 

RBPORT. 

1.  Plaintiff  served  defendant  with  an 
order  confirming  a  report  mW :  and,  on 
the  eighth  day  after,  exdusive  of  the  day 
of  service,  he  applied  for  the  registrar's 
certificate  of  no  cause  shown,  but  which 
the  registrar  declined  to  give  without  the 
productfon  of  counsel's  brief  on  a  motion 
to  make  the  order  absolute,  which  (it  was 
said)  could  not  be  made  until  the  then 
next  seal  On  the  ninth  day,  the  defend- 
ant filed  exceptions  to  the  report  Held, 
that  the  exoeptiona  were  regularly  filed. 
PhmkM  V.  Lewis,  279 

2.  If  the  Ocmrt,  on  hearing  exoeptkwa 
to  a  reporti  considers  the  evidenoe  pio- 


580 


TNBSX. 


duoed  before  the  If  aster,  not  to  be  mtBL- 
cient  to  wamnt  bia  finding,  it  will  not  al 
low  the  exceptions  simply :  but  will  allow 
the  exceptiout,  and  refer  it  back  to  the 
Master  to  review  bis  report:  thereby giv- 
ing  the  unsaccessful  party  an  opportunity 
of  laying  further  evidence  before  the 
Master.    Daubeny  v.  Ooghlanf  607 


RESIDUARY  LKGATEB. 
SeeOo6TB»  I. 


RBSIDUB. 

1.  The  word  *Megacy/'  in  S  ft  4  Will 
i,  a  27,  s.  40.  iocludes  a  reiadue  or  share 
of  A  residue :  semble.  Christian  v.  Dtvt- 
reuXt  264 

2.  An  executor  is  entitled  to  a  residue 
or  share  of  a  residue  bequeathed  to  him, 
although  he  has  not  proved  the  will 


RESTRAINT  OP  ALIENATION. 
See  Aldenation. 

RETBRSIONART  INTBRBST. 


SeeRnAABa,  1. 


REVIVOR. 

1.  After  decree,  the  plaintiff  died;  and 
one  of  the  defendants  filed  a  bill  of  re- 
vivor against  bis  executors,  bu^  for  seve- 
ral monthly  neglected  to  obtain  an  order 
to  revive.  The  court  gave  the  executors 
liberty  to  revive  the  suit,  if  the  plaintiff  in 
the  bill  of  revivor,  should  not  revive  it 
within  a  week.     Goodman  v.  OoombeSj  41 

2.  If  a  defbndant  dies,  having  appointed 
two  or  more  executors,  and  all  of  them  do 
not  prove  the  will,  it  is  sufficient  for  the 
plaintiflk  to  revive  the  suit  against  those 
who  prove.    Stricktand  v.  Strkkkmd,  463 

See  Plka  and  Pliabihq^  2. 


trustees,  in  trust  for  her  separate  tise,  for 
life;  remainder  for  any  husband  whom 
she  might  marry,  for  life ;  remainder  for 
her  children  by  any  husband  or  husbands 
whomsoever.  A  few  months  arterwards, 
she,  being  still  unmarried,  revoked  the 
appointment  (although  she  had  not  re- 
served to  herself  any  power  to  do  so,)  and 
made  another  voluntary  appointment  of 
the  ftiod,  to  other  trustees,  in  trust  as  she 
should  appoint  by  deed  or  will  She  then 
married;  and,  aftervfarcb^  by  virtue  of 
the  power  reserved  to  her  by  the  last 
deed,  she  executed  another  voluntary 
deed,  by  which  she  declared  that  the 
trustees  of  the  prior  deed  should  stand 
possessed  of  the  fund  in  trust  as  she  and 
her  husband  should  appoint,  and,  in  de- 
fault, in  trust  for  her  husband  and  herself 
for  their  lives  respectively,  remainder  for 
their  childrea  The  fund  still  remained  in 
the  names  of  the  trustees  of  the  will 
The  court,  in  a  suit,  by  the  wife  and  the 
last-mentioned  trustees,  against  the  hus- 
band, the  trustees  of  the  will  and  the 
trustees  of  the  first-mentioned  deed,  de> 
creed  (with  the  husband^  concurrence) 
the  trustees  of  the  will  to  tranafer  tlie 
fund  to  the  trustees  of  the  last  deed  upon 
the  trusts  thereof.  Sloane  v.  Oadogan  ob- 
served upon.    BeaJbon  v.  Beataon,      281 

See  Wiu^  5. 


SALE. 
See  INFAKT  Hkb. 


SALE  UNDER  DBORB& 

A  party  to  a  suit,  who  was  also  a  8oli« 
citor,  and  had  the  conduct  of  a  sale  de- 
creed by  the  Court,  purchased  at  the  sale, 
under  a  feigned  name.  The  Court,  after 
the  porobase  had  been  confirmed,  ordered 
the  esute  to  be  again  offered  for  aale  at 
the  price  at  which  the  party  had  pur- 
chased it,  and,  if  there  should  be  no  higher 
bidder,  the  party  to  be  held  to  his  pur^ 
chase.    SUbnty  v.  Ranger^  118 


REVOCATION. 

A  single  lady  having,  under  a  will,  a 
general  power  of  appointment  over  a  fiind, 
made  a  voluntary  appointment  of  it  to 


SCANDAL. 

1.  A  defendant,  though  be  Is  la  oon- 
lempt  for  want  of  answer,  may  except  to 
the  bill  for  scandal,  but  not  for  imperti- 
nence.   BoertU  ▼.  PrfOnBrgekt  363 

2.  A  creditor  filed  a  bin  against  the 
debtor^  executor,  stating  first)  that  the 
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defendant  was  a  person  of  l>ad  character, 
of  drunken  habits  and  violent  behavior, 
and  then  adducing  instances  in  support 
of  that  statement ;  and  praying  that  the 
assets  might  be  administered  under  the 
direction  of  the  oourt,  and  for  an  injunc- 
tion and  receiver.  Held,  that  the  gene- 
ral statement  and  the  instances,  were  re- 
levant to  the  relief  asked,  and  therefore 
were  not  scandalous.  Everett  t.  Pry- 
ihargch,  365 

See  EzcspnoNS^  2. 


SCOTCH  DEED. 

A  deed  in  the  Scotch  form,  madtf 
between  parties,  some  of  whom  were 
domiciled  in  Scotland,  and  the  others  in 
England,  construed,  partly  according  to 
the  law  of  Scotland,  and  partly  according 
to  the  law  of  England :  that  is  to  say,  so 
far  as  it  concerned  the  Scotch  parties,  ac- 
cording to  the  Scotch  law  ;  and  so  far  as 
it  concerned  the  English  parties,  accord- 
ing to  the  English  law.  Duncan  ▼.  Ckimjh 
hdi,  616 


SEO0RITT  FOR  COSTS. 
See  Costs,  2.— PBionoa^  8, 20. 

SECURITIES  (CHANGE  OF.) 
See  Uaariaob  Abtiolu. 


SEPARATION. 

See  SBTTLSMBirT. 

SERVICE  OF  PETITION. 
See  PvrmoK,  Skbviob  or. 

SETTLEMENT. 

Mrs.  D.  being  enUtled  to  3,0002.  in 
reversion  expectant  on  her  aunt's  death, 
the  aunt  consented,  at  the  request  of  Mr. 
and  Mrs.  D.,  to  relinquish  her  life-interest 
in  2,000i,  part  of  the  3,000t,  in  considera- 
tion of  Mr.  D.  agreeing  that  the  re- 
mainder of  the  3,000t,  when  payable, 
should  be  paid  to  trustees  for  hts  wife's 
separate  use,  and  that  he  would,  imme- 
diately, settle  2,000iL  out  of  his  own  funds, 
and  also  the  fint-mentioned  2,000t,  so  as 


to  provide  for  the  maintenance  of  himself 
and  his  wife,  and  the  survivor  of  them. 
The  agreement  was  carried  into  effect  by 
a  deed  which  directed  the  trustees  to  pay 
the  interest  of  the  two  sums  of  2,000£  to 
Mr.  and  Mrs.  D,  during  their  joint  lives, 
and  to  stand  possessed  of  the  principal 
for  the  survivor  of  them.  Mr.  D.  after- 
wards separated  from  his  wife  in  conse- 
quence of  her  baling  committed  adultery. 
Held,  that  he  was  entitled  to  receive  the 
whole  of  the  interest  of  the  trust  fund: 
and  was  not  bound  to  maintain  his  wifb 
out  of  it,  notwithstanding  she  was  desti- 
tute of  the  means  of  support  Duncan  t. 
OxmpM;  616 

See  MjLRBUGB  Abtiolbs. 


SHIPOWNERS  (LIABILITY  OF.) 

The  Act  of  63  Geo.  3,  a  159,  for 
limiting  the  responsibility  of  ship-owners, 
in  certain  cases,  requires  an  affidavit  of 
certain  facts  to  be  annexed  to  bills  filed 
under  it  Held,  that  it  was  no  objection 
to  such  an  affidavir,  that  it  was  sworn 
four  days  before  the  bill  was  filed,  the 
deponents  living  at  Sunderland.  WaOcer 
V.  Fietcher,  420 


SIGNATURK 

If  a  testator,  who  is  unable,  from  ill- 
ness, to  sign  his  will,  has  his  hand  guided 
in  making  his  mark,  it  is  a  sufficient  sig- 
nature within  the  Statute  of  Frau& 
WUeon  T.  Beddard,  28 


SOLICITOR. 

1.  A  tenant  for  life  of  settled  estates  ob- 
tained an  Act  of  Parliament  for  selling 
the  estates  and  investing  the  proceeds, 
under  the  direction  of  the  Court  in  the 
purchase  of  other  lands  to  be  setUed  to 
the  same  uses.  After  the  estates  had 
been  sold  and  the  money  paid  into  court, 
the  tenant  for  life  fraudulently  obtained 
an  order,  under  which  part  of  the  money 
was  paid  out  to  htm.  Messrs.  B.,  G.  and 
C,  solicitors  and  co-partners,  acted  as  the 
solicitors  of  the  tenant  for  life,  in  obtain- 
ing the  order  and  in  every  other  proceed* 
ing  under  the  Act  B.  was  aware  of  the 
fraud ;  but  G.  and  C.  were  wholly  igno- 
rant of  it  Held,  nevertheless,  in  a  suit 
instituted  by  the  remainderman  after  the 
death  of  the  tenant  for  life,  that  G.  and  C, 
as  well  as  B.,  and  the  estate  of  the  tenant 
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for  life,  and  all  the  other  partiea  to  the 
traniiaction,  were  jointly  and  severally 
liable  to  make  good  the  money.  Brydges 
y.  BranfiO,  369 

2.  A  solicitor  invested  his  cltent^tf  money 
on  a  mortf^ago,  and,  by  the  ch'ent's  de- 
sire, took  the  mortirage  in  his  own  name, 
without  any  trust  being  dedared  by  the 
deed.  In  a  suit  by  a  Judgment  creiditor 
of  the  mortgagor,  to  redeem  against  the 
solicitor  and  the  mortgagor  (who  was  out 
of  the  jurisdiction,)  held  that  the  solicitor 
was  privileged  ft-om  disclosing  the  name 
of  his  client,  and  a^ao  the  particulars  of 
other  mortgages  of  the  property,  which 
had  been  taken,  by  other  clients  of  the 
solicitor,  in  their  own  names.  Held,  also, 
that  the  case  was  au  exception  to  the  rule 
that  a  defendant  who  submits  to  answer, 
must  answer  fully.     Jones  v.  Pug\    470 


Bee  Taxation. — ^Yskdob  and  Puboha- 

8BIL 


SOLICITOR  AND  OLIBNT. 

In  a  suit  by  a  principal  against  his 
steward  and  agent,  tlie  decree,  in  con- 
formity to  the  prayer  of  the  bill,  directed 
an  account  to  be  taken  of  rents,  profits  and 
timber-money  received,  by  the  defendant, 
on  tlie  plaintiflTs  account;  and  also  di- 
rected the  Master,  in  taking  the  accounts, 
to  make  to  the  parties  all  Just  allowances. 
The  defendant  was  a  solicitor,  and  had 
acted,  as  such,  for  the  plaintiff,  during  his 
ste wardship ;  and  bills  of  costs  were  due 
to  him  from  the  plaintiff.  The  Master,  at 
the  plaintiff^s  request,  taxed  the  bills,  and, 
iu  taking  the  accounts  under  the  decree, 
included  the  reduced  amounts  of  them 
amongst  the  just  allowances  to  which  the 
defendanii  was  entitled.  The  plaintiff  ex- 
cepted to  the  report  on  that  account :  and 
tlie  court  allowed  the  exceptions.  Jol- 
Uffe  V.  Bedor,  398 

See  TAXAnov. 


SPECIALTY  DRBTa 
See  Administ&atiok. 

SPECIFIC  LEO  ACT. 

Testator  bequeathed,  amongst  other 
stock-legacies,  30,0002.  consols  to  the 
Provost  and  Fellows  of  Queen's  College, 


to  be  by  them  expended,  within  three 
years  after  his  death,  in  the  purchase  of 
such  books  for  the  use  oC  and  to  be  added 
to  the  library  of  the  College^  as  the  Pro- 
voet  and  Fellows  for  the  time  being, 
should,  in  their  discretion,  think  fit :  and, 
in  a  subsequent  paragraph,  he  directed 
that  if,  at  his  decease,  he  should  not  have 
a  sufiBciency  of  stock  standing  in  his  name 
to  answer  the  several  stodc-legacies  afore- 
said, his  executor  should  purchase  and 
make  up  the  deficiency  out  of  his  resid- 
uary estate.  The  stock  standing  in  the 
testator's  name  at  his  death,  was  sufficient 
to  answer  the  bequest  to  tlie  College. 
Held,  that  that  bequest  was  specifia 
Queen'i  OoUege  v.  SiMcm,  621 

See    Administbation,    2.— Love    As- 

KUITIE& 


SPECIFIC  PEBFOBMANOB. 

See  AOBBBHSHT. 


STAMP  ON  LBTTEBS  OP  ADMINIS- 
TRATION. 

A.  claimed  a  ftind  in  oourt,  as  his  father's 
administrator ;  but  the  letters  of  adminis- 
tration were  not  stamped  to  a  sufficient 
amount  The  court  refosed  to  grant  him 
a  «top-order,  until  he  had  procured  the 
lettera  to  be  sufficiently  stamped.  Chri§' 
tian  V.  IkvereuZf  264 


STATUTBSw 

21  James  1,  a  16. 
See  Statdtb  of  Ldcitatiohs^  1. 

6  Anne,  a  18. 
See  PaAoncB,  t. 

6  Geo.  2,  c.  1, 

See  A6SBT8. 

39  k  40  Geo.  3,  c.  98. 

See  THELLU8S0V  AOT. 
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5S  Q«a  8,  &  101. 

Sm  CHABXTT,  4k— JUBlBDIOtlOV. 

6S  Geo.  3,  a  169. 
See  AmDAYiT,  8. 

9  Geo.  i,  c.  14. 
See  Statutb  or  LnciTAnovs^  1. 

9  Gea  4,  c  36. 
See  MoBTMAor,  2. 

11  Goo.  4  and  1  WOL  4»  a  se. 
See  OoNTDiPT,  2. 

11  Geo.  4  and  1  WHL  4,  a  60. 
See  Hm,  3.— Imtavt  Hub.— Tbubtb,  1 

8  ib  4  WUL  4,  &  27. 
See  Aam.— BmDui,  l. 

Ak5  WUl  4»  a  23. 
See  Hkr,2. 

7  WfXL  4  end  1  Yict  a  36. 
flee  APFonmoNT.— WiLL^  6. 

1  ft  2  Vict  c.  110 
See  iKBOLynrr,  2. 

3  ft  4  Yioi  a  65. 
See  ParmoK,  Sbrticb  or. 

STATUTR  OF  FBAtJDS. 
See  Railway  Shaiob— Sigvatitri. 

STATUTE  OF  LIMITATIONS. 

1.  In  1836  A.  filed  acreditor'sbUl,  egmbat 
Ibeadminiatmtor  of  bit  debtor,  fimoded  ob 


B  debt  due  on  b  promisioiy  note,  but  in 
reepeoi  of  which  no  payment  of  either 
priudpal  or  intereet  had  been  made  aince 
1823.  In  1833  the  adminiatrator,  on  the 
citation  of  a  third  person,  aigned  and  ex- 
hibited, in  the  Bccleeiaatical  Court,  an 
inrentory  and  account  of  the  late  debtor's 
aawta  and  debta,  in  which  A. 'a  debt  waa 
entered.  Held  that  that  entry  waa  a 
auflBcient  acknowledgmenti  within  Lord 
Tenterden'a  Act  (9  Geo.  4,  c.  14,)  to  take 
the  debt  out  of  the  Statute  of  LimtUtions 
(21  Jaa.  1,  a  16.)    Smith  ▼.  Pbole,       17 

2.  An  executor  who  had  pooaeaaod  aaaebi 
sufficient  to  p*ay  a  legacy,  died  leaving  it 
unpaid,  and  having  ohaiged  his  real  es- 
tates with  his  debts.  The  right  to  sue  for 
the  legacy  as  such,  was  barred  by  lapen 
of  time.  Held,  that  it  could  not  be 
claimed  under  the  charge  of  debts.  P^ 
goU  T.  J^fvrmm^  26 

3.  The  word  '*  legacy"  in  3  ft  4  Will  4, 
c.  27,  a.  40,  indudea  a  residue  or  share 
of  a  residoe;  9aMu  Christian  v.  JDetw- 
remz,  264 

4«  A  testator  who  died  in  1795,  devised 
his  real  estates  to  trustees  to  sell,  and  out 
of  the  interest  of  the  proceeds,  and  out  of 
the  rents  of  the  estates  until  thoy  sliould 
be  sold,  to  pay  oercain  annuities.  No 
payment  had  been  made  in  respect  of  any 
of  the  annuities  for  more  than  20  years 
before  the  bill  waa  filed ;  but  the  trustees 
entered  into  possession  of  the  estates  on 
the  testator's  death,  and  the  surviving 
trustee  continued  in  possession  until  about 
II  years  prior  to  tlie  tiling  of  tlie  bill. 
Held,  that  tlie  plaintifi^s  right  to  tlie  an- 
nuitiea  was  not  barred  by  the  Statute  of 
Limitations.     TTord  v.  Aixh^  472 


See  Agent. 

STOP-ORDBB. 

A.  claimed  a  flind  in  Court,  as  his 
lather's  administrator,  but  tlie  letters  of 
adminiatration  were  not  stamped  to  b 
sufficient  amount  The  Court  refused  to 
grant  him  a  stop-order  until  he  had  pro- 
cured the  letters  to  be  sufficiently 
stamped.     O^hMoB  ▼.  Deoereux,        264 

SCJBPCBNA. 

If  B  defradant  wlio  is  out  of  the  juris- 
diction, has  given  special  authority  to  b 


684 


IKDHX. 


peraim  within  tbe  Jurladictioii  to  act  as 
h'A  agent  with  respect  to  the  property 
wbidi  ie  the  sabject  of  tbe  suit,  the  court 
will  order  senrioe  of  the  subpoena  to  ap- 
pear and  answer,  on  that  person,  to  be 
good  service  on  the  defendant  Bohhowe 
V.  Courtney,  140 


SUBSTITUTION  OP  SBRVIOB. 
See  8uBP(wrA. 

8UPPLB1CBNTAL  BILL. 
See  PraotioIi  20. 


SURVIVORSHIP. 

1.  Testator  gave  SOOt  to  the  four 
children  of  H.  R.,  to  be  divided  into 
equal  shares,  and  paid  to  them  at  21,  and 
the  interest  of  their  shares  to  be  paid,  to 
their  parents,  in  the  meantime:  and,  in 
case  of  either  of  the  legatees  dying  under 
21,  then  his,  her  or  tiieir  shares  were  to 
be  equally  divided  amongst  the  survivors. 
Two  of  the  children  died,  under  21,  in  the 
testntor's  lifetime.  Held,  that  the  two 
survivors  were  entitled  to  the  original 
share  only  of  the  child  who  died  last 
Bicketty.  OwUemard,  68 

2.  By  the  custom  of  London,  if  a  free- 
man dies  intestate,  leaving  several  chil- 
dren, and  one  of  theai  dies  an  infant,  his 
orplianage-share  survives  to  his  brothers 
and  sisters,  and  if  another  child  dies  an 
infaut,  his  accrued  as  well  as  his  original 
share  survives  in  like  manner :  and  the 
accumulations  accompany  tlie  sliares  from 
which  tliey  arose.    Bruu}  v.  Knottf    436 

3.  A  book  produced  from  the  muni- 
ment-room of  the  corporation  of  IJOndon. 
was  held  to  bo  reoeivable  as  evidence  of 
the  custom.  Jhid. 


TAXATION. 

If  A  person  out  of  tbe  jurisdiction, 
petitions  for  the  taxation  of  his  solicitor's 
bill,  he  must  give  security  for  the  costs 
of  the  taxation,  and  also  for  the  balance 
that  may  be  found  due  from  him.     Anon, 

262 

See  Fkmb  to  Ootthsbl.— Solioitob  and 

CUKMT. 


TBNANGT  IN  OOMMON. 

Testator  gave  one-iborth  ofhisresidaaiy 
estate  to  trustees  in  trust  for  his  wife  for 
life,  and  after  her  decease  in  trust  for  and 
to  be  equally  divided  amongst  all  his 
children  who  should  be  then  living,  and 
the  issue  of  such  of  therri  as  should  be 
then  dead,  such  issue  takmg  only  the  part 
or  share  which  his,  her  or  their  deceased 
parent  or  parents  would  have  been  en- 
titled to  if  living.  Two  children  and  two 
grandchildren,  the  issue  of  a  deceased 
child  of  the  testator,  were  living  at  the 
death  of  the  widow.  Held,  that  the  two 
grandchildren  took  as  between  themselves 
as  joint-tenants,  and  not  as  tenants  in 
common.    Bridge  y.  Faten  646 


TBNANT  FOR  LIFE  AND  RBMAIN- 
DBRMAN. 

Estates  were  devised  to  A.  in  fee,  in 
trust  to  settle  them  on  B.  for  life,  r»- 
raainder  to  0.  for  life,  mthoiU  impeae^mmU 
of  wa$te,  remamder  to  C's  first  and  other 
sons  in  tail  Soon  after  the  testator's 
death,  A.,  with  the  consent  of  B.  ib  C, 
cut  and  sold  some  timber  on  tbe  estates 
which  was  going  to  decay,  and  invested 
the  proceeds  in  consols.  Afterwards  a 
suit  was  instituted  by  0.  against  A.,  B^ 
and  0.'s  infant  eldest  son,  in  which  the 
stock  was  ordered  to  be  transferred  into 
Court  The  Court  having  ascertained 
the  circumstances  under  which  the  timbw 
had  been  cut,  ordered  the  dividends  of  the 
stock  to  be  paid  to  B.  for  life ;  and,  after* 
wards,  B.  having  died,  the  amital  to  be 
transferred  to  0.     WaUo  t.  Wakk,    lOT 


THELLUSSON  ACT, 

(39  1 40  Qea  3,  a  98.) 

Testator,  after  devising  his  estates  in 
strict  settlement  directed  that  in  case  he 
should  not  erect  a  mansion*house  on  his 
estates,  in  his  lifetime,  his  trustees  should, 
forthwith,  after  his  death,  erect  the  same 
according  to  such  plan  as  he  should  ap- 
prove of  in  his  lifetime ;  or,  if  he  should 
die  before  such  plan  should  be  prepared 
and  completed,  then  according  to  such 
plan  as  his  trustees,  with  tbe  consent  ot 
the  person  for  the  time  being  beneficially 
entitled  to  the  immediate  freehold  of  his 
estates,  should  think  proper  to  adopt: 
and  he  gave  20,000^  to  the  trustees,  to 
be  applied  in  erecting  the  house,  end,  fai 
the  meentime^  to  be  laid  oat  in  tbe  Amda 
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and  the  dxyideiids  to  be  accumukted ; 
and  the  accamulations,  as  well  as  the 
original  Aind,  to  be  applied  in  erecting 
the  hon^e,  and  the  mirplos  (if  any)  to  be 
laid  oat  in  the  purchase  of  lands  to  be 
settled  to  the  same  uses  as  the  devised 
estates  Owing  to  opposition  on  the 
part  of  the  tenant  for  life,  the  trustees 
did  not  begin  to  bnild  the  house  until 
more  than  21  years  after  the  testator's 
death ;  and  thej  invested  the  20,0002. 
and  accumulated  the  income  of  it  during 
the  whole  of  the  interTal  Held  that  the 
direvtion  for  accumulation  was  not  within 
the  Tbellusson  Act,  but  that  the  whole  of 
the  accumulated  fund  was  applicable  to 
the  purposes  directed  bj  the  will,  lamhe 
V.  SUmghion,  304 


TIMBER. 

Estates  were  devised  to  A.  in  he,  in 
trust  to  settle  them  on  B.  for  life,  re- 
mainder to  C.  for  life,  without  impeach' 
merit  of  wute,  remainder  to  C's  first  and 
other  sons  in  tail.  Soon  after  the  tes- 
tator's death,  A.,  with  the  consent  of  B. 
and  C,  cut  and  sold  some  timber  on  the 
estates  which  was  going  to  decay,  and  in- 
rested  the  proceeds  in  consola  After- 
WBrds  a  suit  was  instituied  by  0.  against 
A.,  B.,  and  C's  infant  eldest  son,  in  which 
the  stock  was  ordered  to  be  transferred 
into  Court  The  Court  having  ascertained 
the  circumstances  \mder  which  the  timber 
had  been  cut  ordered  the  dividends  of 
the  stock  to  be  paid  to  B.  for  life;  and, 
afterwardi^  B.  having  died,  the  capital  to 
be  transferred  to  a    TFoUo  v.  WaUio,  107 


TITLE. 


The  qneetioQ  whether  an  executor  or 
trustee  who  seUs  an  eatate,  can  give  a 
good  receipt  for  the  purchase-money,  is 
not  a  question  of  conveyance^  but  of  title. 
The  decisions  in  BeaOiom  v.  WiUtkiire,  4 
Madd.  44 ;  and  Page  v.  Adam,  4  Beavan, 
260,  disapproved  oC    Forbn  v.  Pbaoock, 
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TRIAL. 
See  PBaonoi^  4. 

TRUST. 

I.  TMator  bequeathed  8,00(ML  to  trus- 
tees^ is  tmali  after  oertoin  life  intereUBt 


"for  aU  the  duldren  of  T.  R,  (except 
Thomas  the  younger,- William,  Rebecca^ 
Elizabeth,  Sarah  and  Frances,)  equally  to 
be  divided  between  them,  share  and  share 
alike;  the  share  or  respective  shares  of 
such  children  to  become  vested  interests 
in  and  to  be  paid,  assigned  and  trans- 
ferred to  them  respectively,  as  and  when 
they  should  attain  their  respective  ages 
of  twenty-five  years :"  provided  that,  if 
any  of  them  died  before  their  aharee  be- 
came vested  and  payable,  leaving  issue, 
their  shares  should  go  to  their  issue :  and 
the  trustees  were  directed,  in  the  mean* 
time  and  until  the  shares  of  the  children 
should  become  payable,  assignable  and 
transferable  to  them,  to  apply  the  income 
for  their  maintenance.  The  testator  also 
bequeathed  6,0002.  to  the  same  trustees, 
in  trust,  after  certain  life  interests,  **  for 
all  and  every  the  children  of  T.  F.,  bora 
or  hereafter  to  be  bom,  equally  to  be  di« 
vided  between  them,  share  and  share 
alike,  and  to  be  paid,  assigned  and  irana- 
ferred  to  them  at  their  respective  ages  of 
twenty-five  years,  and  to  be  subject  to  the 
like  descent  to  the  lawful  issue  of  such  of 
them  as  shall  die  under  the  said  age  of 
twenty-five  years,  and  under  the  like  con- 
ditions and  restrictions,  and  with  the  like 
power  to  apply  the  interest  thereof  for 
their  respective  maintenance,  and,  in  all 
other  points  and  respects,  under  and  enb- 
ject  to  the  same  rules,  regulations,  oondi« 
tions  and  restrictions  as  are  hereinbefore 
contained  in  relation  to  the  several  lega* 
des  hereinbefore  given  to  or  in  trust  for 
the  said  children  respectively ;"  provided 
that  in  case  any  person  to  or  in  trust  for 
whom  any  bequest^  to  take  effect  in  re- 
mamder  or  reversion  or  upon  any  contin* 
gency,  was  made,  should  sell  or  incumber 
his  interest  under  such  bequest  before 
the  same  shoi^d  take  offect  in  pooseesion, 
all  the  bequests  in  favor  of  that  person 
should  become  vokl.  By  a  codicil  tlte  tee* 
tator  revoked  a  power  which  be  had 
given,  by  his  will,  to  the  trustees,  to  ap- 
ply, fbr  the  advancement  of  the  legatees^ 
the  whole  or  part  of  the  capital  of  their 
l^picies,  before  they  attained  twenty-five, 
and  directed  that  the  legacies  should  vest 
In  and  be  payable,  assignable  and  trans- 
ferable to  them  as  if  no  such  power  were 
contained  in  his  will.  Held,  that  the 
trusts  declared  of  both  sums,  were  void 
for  remoteness.     Oomport  v.  Atuten,  218 

2.  A  widow,  by  the  settlement  on  her 
seoond  marriage,  settled  2,3001  which 
hod  belonged  to  her  first  husband,  in  trust 
iar  her  separate  use  for  life;  and  declared 
that)  subject  theroto^  the  fund  should,  as 
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and  whenever  she  Aonld  think  fit  or  be 
edvieed,  be  aetUed  upon  trust  for  the 
benefit  of  her  daoghter  and  only  child  by 
her  first  hosband,  and  of  her  daaghter'e 
intended  husband  and  child  and  children, 
in  such  manner  and  for  such  rights  and 
interests  as  should  be  agreed  upon  eitlier 
previous  to  or  after  her  daughter's  mar 
riage,  with  her  consent,  and  that  she  (the 
mother)  should  have  full  power  to  settle 
the  fUnd,  or  any  part  of  it,  in  trust  for  the 
immediate  benefit  of  her  daughter  and 
her  child  and  children,  in  manner  afore- 
said, to  take  efieot  either  upon  such  mar- 
riage^ or  upon  or  immediately  after  her 
own  death,  as  she  should  think  fit ;  but 
if  the  daughter  should  not  be  married  in 
the  mother's  lifetime  and  should  survive 
her,  then  the  fund  should  be  assigned  to 
the  daughter  at  21  or  on  marriage,  but 
if  the  daughter  should  die  in  her  mother's 
lifetime  without  having  been  married, 
then  the  fund  should  be  held  in  trust  for 
the  ohildren  of  the  mother's  seoond  mai^ 
riage.  Held  that  a  trust*  and  not  a 
power,  was  created  in  favor  of  the  daugh- 
ter,  her  husband  and  ohildren ;  but  that 
the  mother,  if  she  thought  fit*  might 
modify  the  interests  of  the  eettiUa  qm 
irmt,  00  the  daughter  marrying  with  her 
consent     Orofl  v.  Adam^  639 

8ee  Oeabitt,  S.^RsuomnBS,  1,  2. 


TRUSTER. 

1.  A  woman  who  was  sole  trustee  for 
sale  of  real  property,  married  a  man  who 
absconded  and  had  not  been  heard  of  up 
to  the  hearing  of  the  cause.  The  Ck>urt 
decreed  a  sale,  and  that  the  husband 
riiould  be  declared  a  tniscee  within  the  1 1 
Geo.  4  ft  1  Will  4,  c.  60,  s.  19;  but  de- 
clined to  appoint  a  person  to  convey  in 
bis  room,  under  the  8  th  section,  on  the 
ground  that  he  was  not  the  trustee  **  last 
known  to  have  been  seised ;"  there  being 
a  joint  seisin  hi  him  and  his  wife.  Proof 
of  search  for  a  trustee  under  the  24th 
section  of  the  stat  11  Geo.  4  ft  1  Will.  4, 
c.  60,  may  be  given,  at  the  hearing  of  the 
cause,  by  aflldavit    Moore  v.  Vinlen^  161 

2.  On  a  petition  ibr  the  appointment  of 
new  trustees  of  a  charity,  the  court  di- 
rected that,  in  the  deed  appointing  the 
new  trustees,  a  power  should  be  inserted 
for  appointing  new  trustees  in  future, 
in  re  52  Geo.  3,  a  101.  262 

See  Infant  Hub.— Mahbia  *s  Abtiolu. 
Trul 


TRU8TBB  AKD  GBSTUIQUE  TRUST. 

A  testator  who  died  in  1795,  devised 
his  real  estates  to  trustees  to  sell,  und  out 
of  the  intorest  of  the  proceeds,  and  out  of 
the  rents  of  the  estates  until  they  should 
be  sold,  to  pay  certain  annuities.  No 
payment  had  been  made  in  respect  of  any 
of  the  annuities  for  more  than  20  yeani 
before  the  bill  was  filed ;  but  the  trustees 
entered  into  possession  of  the  estates  on 
the  testator's  death,  and  the  suryiving 
trustee  continued  hi  possession  until  about 
11  years  prior  to  the  filing  of  the  bill 
Held,  that  the  plainttfTs  right  to  the  an- 
nuities was  not  barred  by  the  Statute  of 
Limitations.     Ward  v.  Arek,  472 


TRUST-B8TATB. 

Testator  gave  all  his  property  whatsos 
ever  and  wheresoever  the  same  might  be 
at  his  decease,  to  his  wifb,  for  her  abso- 
lute use  for  ever.  Held,  that  an  estate 
vested  in  the  testator  as  a  trustee,  passed 
by  the  devise.    LmdseU  v.  Thacker^    178 


VENDOR  AND  PURCHASER. 

1.  A  party  to  asuit,  who  was  also  a  soli* 
dtor,  and  had  the  conduct  of  a  sale  d^* 
creed  by  the  Court,  purchased  at  the  sale^ 
under  a  feigned  name.  The  Court,  after 
the  purchase  bad  been  confirmed,  ordered 
the  estate  to  be  again  offered  for  sule  at 
the  price  at  which  the  party  had  pui^ 
chased  it»  and,  if  there  should  be  no  higher 
bidder,  the  party  to  he  held  to  his  pur- 
chase.   Sitiey  r.  Ranger^  118 

2.  Where  a  testator  has  charged  his  real 
esteto  with  his  debts,  and  the  executor 
proceeds  to  sell  the  estate,  the  purchaser 
has  a  right  to  ask  him,  whether  all  the 
debte  are  paid  or  not)  and,  if  he  declines 
to  answer,  the  purchaser  will  be  con- 
sidered to  have  had  notice  tliat  all  the 
debts  have  been  paid,  and  will  be  answer- 
able for  the  application  of  his  puroliase- 
money.    IMfea  v.  Peacock^  528 

3.  The  question  whether  an  executor 
or  trustee  who  sells  an  estate  can  give  a 
good  receipt  for  the  purchase- money,  is 
not  a  question  of  conveyance,  but  of  title. 
The  decisions  in  BerUham  v.  WUiaMrt,  4 
Madd.  44,  and  Page  v.  Adam^  4  Beav. 
269,  disapproved  oC  lind, 

4.  A  defendant)  a  purobaser,  domurrod 
to  a  bill  for  spedfio  perfbrmanoe,  and  his 
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iemurrer  was  orcmded.  He  then  asked 
fi)r  a  case  to  be  aeot  V>  a  court  of  law, 
which  was  granted ;  and  the  opinion  of 
the  judges  was  against  him.  Uitimatelj, 
however,  the  bill  was  dismissed  with 
oott&  Held,  that  the  delbndAnt  was  en- 
titled to  his  costs  at  law,  as  well  as  in 
equi^.    Ibrbes  t.  Fiaaooekf  628 


VESTING. 
See  Willis. 

YB8TIKG  ORDBR. 
See  ImoLYjarr. 

'    VOLUNTART  SBTTTLBMBNT. 

A  single  lady  haying,  under  a  will,  a 
general  power  of  appointment  over  a  fund, 
made  a  voluntary  appointment  of  it  to 
trustees,  in  trust  for  her  separate  use,  lor 
life;  remainder  for  any  husband  whom 
die  might  marry,  for  life;  remainder  for 
her  children  by  any  husband  or  husbands 
whomsoever.  A  few  months  atterwards, 
she,  being  still  unmarried,  revoked  the 
appointment  (although  she  had  not  re- 
served to  herself  any  power  to  do  so,)  and 
made  another  voluntary  appointment  of 
the  fund,  to  other  trustees,  in  trust  as  she 
should  appoint  by  deed  or  will.  She  then 
married;  and,  aftenoardSf  by  virtue  of 
the  power  reserved  to  her  by  the  last 
deed,  she  executed  another  voluntary 
deed,  by  which  she  declared  that  the 
trustees  of  the  prior  deed  should  stand 
posaeaaed  of  the  fund  in  trust  as  she  and 
her  husband  should  appoint,  and,  in  de- 
ikult,  in  trust  for  her  husband  and  herself 
for  their  Uvea  suooeaively,  remainder  for 
their  children.  The  fund  still  remained  in 
the  names  of  the  trustees  of  the  will. 
The  courts  in  a  suit,  by  the  wife  and  the 
Isst-mentioned  trustees,  against  the  bus- 
band,  the  trustees  of  the  will  and  the 
trustees  of  the  first-mentioned  deed,  de- 
creed (with  the  husband*s  concurrence) 
the  trustees  of  the  will  to  transfer  the 
fond  to  the  trustees  of  the  last  deed  upon 
the  trusts  thereof.  Shane  y.  Ckidogan  oh- 
served  upon.    Beotem  v.  JSaotem,       281 

yOLUNTBBB. 
Bee  RiTOOATioy. 


WB8T  INDIA  BSTATB. 


Notwithstandfaig  West  India 
are  made  legal  assets  by  6  Qto.  2,  c.  7, 
a  4,  they  may  be  devised  so  as  to  make 
them  equitable  assets.  OharUon  v. 
WrigKt,  274 


WILL. 

1.  TeeUtor  bequeathed  to  J.  W.  1  OOOiL ; 
to  his  sister,  IL  W.,  200t ;  to  their  mo- 
ther 2001 ;  and  to  the  three  aunts  of  J, 
W.  and  his  sister  H.  W.  1001  each. 
Held,  that  the  last  bequest  included  the 
aunts»  but  not  the  sister.  SVoil  v.  Kibbk- 
loAifo,  6 

2.  Testator  gave  his  real  and  personal 
estates  to  trustees,  and  directed  them  to 
invest  his  personal  estate  in  the  purchase 
of  land,  and  to  pay  the  rents,  subject  to 
certain  annuities,  to  his  son,  for  life ;  and, 
in  case  his  son  should  die,  leaving  behind 
him  no  legitimate  Issue,  then  he  direct^ 
the  trustees  to  pay  the  rents  to  his,  the 
testator's,  widow  for  life;  but  in  case  his 
son  should  die  leaving  behind  him  legiti- 
mate issue,  then,  at  the  end  of  six  months 
after  the  eldest  male  child  ihm  Hving  of 
his  son,  should  have  attained  twenty-fitfe, 
or,  in  default  of  male  issue,  the  eldest  (b- 
male  child  then  living  of  his  son,  should 
have  attained  twenty-one,  to  convey  all 
the  estates  to  the  eldest  male  child,  or,  in 
default  of  male  issue,  to  the  eldest  female 
child  and  to  hiaprher  heirs  of  his  or  her 
body  lawJuUy  begoUtn^  abeohOdy  for  ever. 
The  testator  then  (in  case  his  son  should 
die  during  the  minority  of  such  eldest 
male  or  female  child)  provided  for  their 
maintenance  out  of  the  rents  until  he  or 
she  should  attain  the  reepective  ages  be- 
fore mentioned,  and  declared  that,  in  case 
his  son  Rhould  not  die  during  such  mi- 
nority, his  estates  should  continue  on  the 
trusts  aforesaid  until  six  months  after 
his  son's  death,  and  then  pass  to  his  son's 
eldest  male  or  female  child  in  manner  be- 
fore expressed ;  and  in  case  his  son  sliould 
die  leaving  no  legitimate  issuo,  then  that 
the  trustees  ahouid,  after  the  death  of  the 
testator's  wife,  convey  the  estates  to  cer- 
tain other  persona  The  testator's  son 
married,  and  had  a  son  bom  after  the 
testator's  death.  The  court  held  the  trust 
for  the  grandson  not  to  be  void  for  remote- 
ness ;  and  the  grandson  having  survived 
his  fWther  and  attained  twenty-one  (but 
being  under  twenty-five,)  and  all  the  an- 
nuitants being  dead,  ordered  the  estates 
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to  be  coanj%i  to  him.  Jaduon  v.  Jfor- 
itnUbankB,  93 

3.  Teatatiiz  gave  ao  annuity  of  60^  to 
her  ifon-Ja-Iaw,  for  bis  life,  provided  he 
remained  unmarried,  but  if  be  should 
many,  the  annuity  to  cease ;  and,  after 
his  death  or  second  marriage,  whichever 
should  first  happen,  she  gave  1,0004  to 
be  equally  divided  between  her  brother 
and  sisters :  and,  if  they  should  not  all 
be  then  living*  she  g^ve  the  share  of  him. 
her  or  them  so  dying  to  be  equally  divided 
between  them,  her  surviving  brother  and 
sisters.  The  testatrix's  brother  and  sis- 
ters all  died  in  her  son-in-law's  lifetime, 
and  he  died  unmarried.  Held,  that  tbe 
brother  and  sisters  took  a  vested  interest 
in  the  lOOOt  as  tenants  in  common. 
Peterf  V.  2>ipph^  101 

4.  Testatrix  bequeathed  1,300L  to  trus- 
tses  in  trust,  as  to  one-third,  for  such  of 
the  children  of  A.  S.  then  deceased,  as 
should  be  living  at  the  testatrix's  death  : 
and,  as  to  the  remaining  two-thirds,  in 
trust  for  the  children  of  S.  T.  and  T.  P., 
living  at  the  same  time.  8.  T.  had  grand- 
ohiidren,  but  no  child,  living  either  at  Uie 
date  of  the  will  or  at  the  testatrix's  death ; 
but  A.  &  and  T.  P.  had,  each  of  them, 
ohildron  living  at  thoee  times.  Held, 
that  the  grandchildren  of  £L  T.  oould  not 
claim  the  benefit  of  the  trust  Moor  v. 
BaubMk^  123 

6.  Testatrix  devised  all  her  freehold 
messuages,  Ac,  in  &,  to  trustees  in  trust 
to  sell  and  stand  possessed  of  the  pro- 
oseds  in  trust  for  A.,  and  gave  the.  resi- 
due of  her  personal  estate,  to  tbe  trus- 
tees, in  trust  for  B.  After  the  date  of 
her  will  she  sold  the  houses  and  conveyed 
them  to  the  purchaser,  and  he  deposited 
the  conveyance  and  title  deeds  thereof 
with  her,  to  secure  part  of  the  purchase- 
money.  Held,  that  the  security  and  the 
money  due  on  it  did  not  pass,  under  7 
Will  4  ft  I  Vict  a  26,  (Uie  late  Will 
Act,)  to  the  trustees  in  trust  for  A.,  but 
to  the  trustees  in  trust  for  B.         Ibid. 

6.  Testator  directed  his  residuary  real  and 
personal  estate  to  be  divided,  by  his  trus- 
tees, in  such  shares  and  at  such  times  as 
they  should  think  proper,  amongst  his 
nephews.  A.,  B.,  and  C,  and  his  other 
nephews  and  nieces,  sons  sad  daughters 
of  his  late  sisters,  T.  and  H.,  who  should 
be  living  at  bis  decease^  and  the  children 
of  any  other  such  nephews  and  nieces 
who,  having  died  in  his  lifetime,  had  left 
issue.    There  were  several  ohildron,  and 


children  of  deceased  children,  both  of  T. 
and  of  H.,  living  at  the  testator's  death. 
The  trustees  not  being  able  to  agree  as  to 
the  division  of  the  property,  tbe  court 
ordered  it  to  be  divided  amongst  the  cbil* 
dreo,  and  tiie  children  of  the  deceased 
children  of  T.  and  H.,  per  capita,  TomiiM 
V.  Ma^d,  167 

7.  Testator  devised  his  real  estates  to 
trustees,  io  trust  to  sell  as  scon  as  conve- 
niently might  be  after  his  decease,  and  as 
to  tbe  proceeds,  together  with  the  intex^ 
mediate  rents,  after  payment  of  the  testa- 
tor's funeral  and  testamentary  expenses, 
debts  and  legacies,  to  pay  one  moiety  to 
bis  nephew,  and  to  invest  the  other 
moiety  io  the  funds,  in  trust  for  his  neph- 
ew, for  life ;  and,  after  his  death,  for  bn 
children.  The  real  estates  were  not  sold 
until  some  years  after  the  testator's  death. 
Held,  that  rents  accrued  in  tbe  menntime,- 
ought  not  to  be  invested  for  tbe  benefit 
of  the  nephew  and  his  children,  but  that 
the  nephew  was  entitled  to  them.  Viffor 
V.  HarwoocL  ITS 

8.  A  will  contained  the  following 
clause :  '*  I  recomroend  that  tiie  bouse  and 
premises  may  be  disposed  of  as  soon  as 
possible,  and,  after  paying  all  just  debts, 
may  be  equally  divided,  share  and  share 
alike,  Mrs.  M.,  Mr.  and  Mrs.  W.  and 
children,  likewise  H.  H."  Held  that  Mrs. 
W.  was  entitled  to  an  equal  share  of  the 
proceeds  of  the  house  and  premises,  as 
tenant  in  common  with  her  hunband  and 
her  children  living  at  the  testator's  death, 
and  with  Mrs.  M.,  and  H.  H.  Faina  v. 
Wagner,  184 

9.  Testator  gave  a  freehold  house  to  his 
wife  for  her  sole  use  and  benefit,  and 
another  freehold  bouse  to  her  lor  her  life; 
and  he  also  gave  to  her  all  his  household 
goods,  plate,  Ac.:  but,  if  she  married 
again,  the  whole  of  the  above  property 
was  to  become  the  property  of  his  daugh- 
ter ;  and,  in  case  his  wife  should  remain 
unmarried,  then  he  gave  the  second  men- 
tioned house  to  his  daughter,  for  iier  life, 
and  to  her  children,  after  his  wife's  death : 
"  I  also  appoint  my  wife,  provided  she  re- 
mains unmarried,  sole  executrix  and  resid- 
uary legatee  to  all  other  property  I  may 
possess  st  my  decease."  Held,  that  the 
fee-simple  in  tbe  flrst-meniioned  house 
passed  to  the  wife.    Day  v.  Daomm,  300 

10.  By  a  marriage  settlement,  a  fund  was 
settled  on  tbe  wife,  if  she  should  survive 
her  husband,  for  her  life,  remainder  to 
their  childrea  who^  being  s^ns,  should  at- 
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tain  twetity-otie^  or  befog  daughters, 
should  attain  that  age  or  many ;  and  the 
trustees  were  directed  to  apply  a  portion 
of  the  income  of  the  children's  expectant 
shares,  for  their  maintenance,  and  to  ao- 
cumulata  the  surplus  for  the  benefit  of 
such  person  or  persons  os  should  be  en- 
titled thereto,  by  virtue  of  the  settlement ; 
provided  that,  if  no  son  should  attain 
twenty-one,  nor  any  daughter  should  at- 
tain that  age  or  marry,  then  the  fund 
should  be  in  trust  for  such  person  or  per- 
sons as  the  husband  should,  by  deed  or 
will,  appoint ;  and,  in  default  of  appoint- 
ment, in  trust  for  hia  nexi  of  kin,  aenord- 
ing  to  the  StaiiUe  of  Diatribuiiona,  and  as 
if  he  had  died  inkstaU.  There  was  issue 
of  the  marriage  one  son  only.  Tlie  hua 
baud  died  first,  without  having  exercised 
the  power  reserved  to  him :  then  the  son 
died  under  twenty-one ;  and,  lastly,  the 
wife  died.  Held,  tliat  the  fund  vested  in 
the  son,  as  his  father's  next  of  kin  at  the 
father's  death,  and  not  in  the  persons  who 
were  the  father's  next  of  kin  at  the  son's 
death.     BmOh  v.  &nUk^  311 

11.  Testator  devised  a  real  estate  to  his 
daughter  for  life,  and  then  to  be  sold,  and 
the  proceeds  divided  amongst  her  chil- 
dren. One  of  her  children  died  in  her 
lifetime,  having  devised  his  share  of  the 
estate  to  his  son.  Held,  that  the  de- 
ceased child  took  his  share  of  the  estate 
as  personalty  in  reversion  Expectant  on 
hia  mother's  death ;  and,  consequently, 
that  his  executrix,  and  not  hia  son,  was 
entitled  to  it.    EUioU  v.  Fisher,  505 

IS.  Testator  bequeathed  5,0001  in  trust 
for  all  and  every  the  child  and  children 
of  his  niece,  C  A.,  and  of  bis  nephew, 
the  late  James  C,  to  be  divided  amongst 
them,  if  more  than  one,  share  and  share 
alike,  end,  if  there  siiould  be  but  uue 
such  child,  then  in  trust  for  such  only 
child ;  the  sliares  of  sons  to  be  paid  to 
diem  at  21,  and  the  shares  of  daughters 
at  that  age  or  on  their  marriage.  The 
testator  never  having  had  a  nepliew 
named  James  C,  who  had  died  leaving 
issue,  the  children  of  his  late  nephew 
Henry  G.  (who  was  the  only  one  of  his 
nephews  who  had  left  issue)  claimed  to 
be  interested  under  the  bequest,  upon 
which  the  Master  was  directed  to  inquire 
what  persona  were  meant  by  the  teetator. 
It  appeared,  (amongst  other  things,)  ftom 
the  evidence  before  the  Master,  that  the 
testator  had  bad  four  nephews  sumamed 
CL :  that  two  of  them  were  named  James, 
and  another  Henry:  that  one  Jameadied 
40  years  ago,  and  the  other  about  16 


years  before  the  date  of  the  will,  and  that 
Henry  died  about  10  years  before  the  date 
of  the  will,  and  was  the  only  nephew  of 
the  testator  who  left  iasue:  and  the 
Master  found  that  his  children  were  the 
persons  intended.  The  Court,  however, 
on  hearing  exceptions  to  the  report,  held, 
that  the  finding  was  not  warranted  by 
the  evidence,  and  referred  it  back  to  the 
Master  to  review  his  report.  Daubeny  v. 
Ooghian,  507 

13.  A  wiil  was  proved  in  the  West 
Indies,  and  a  duly  aotlienticated  copy  of 
it  was  sent  to  this  country,  accompanied 
by  an  afBdHvit,  made  by  one  of  the  at- 
testing witnesses  when  the  will  was 
proved,  showing  that  the  will  bad  been 
executed  and  attested  pursuant  to  the 
Statute  of  Franda:  and  that  copy  was  ad* 
mitted  to  probate  in  this  country,  and 
was  produced  in  the  Court  of  Chancery, 
with  the  affidavit  annexed  to  it  The 
Vice-Chancellor,  however,  refused  to  es- 
tablish the  will,  without  full  proof  of  its 
due  execution  and  attestation.  Sand  v. 
MacMdhon,  553 

14.  The  Court  of  Chancery  will  estab- 
lish a  wUl  made  and  proved  in  the  oolo- 
nies,  on  the  production  of  a  duly  authen- 
ticated copy  of  it,  provided  the  due  ex- 
ecution and  attestaUon  of  the  original  is 
proved  by  tlie  atteating  witnesses.   IHd. 

1 5.  Testator  being  neised  jn  fee  of  a  house 
in  the  town  of  C,  and  of  estates  in  the 
counties  of  H.  and  L.,  gave  pecuniary 
legacies  to  his  two  sons  (one  of  whom  was 
his  heir.)  and  also  to  his  two  daughters, 
M.  and  C.  He  then  gave  to  hia  wife,  for 
iier  life,  the  possession  of  his  house,  to- 
gether with  the  use  of  his  plate,  furniture, 
Ac.,  and  the  interest  of  his  stock  in  the 
funds,  during  her  life;  "save  and  except 
the  dausee  in  favor  of  my  daughters,  as 
already  mentioned ;  at  her  decease,  it  is 
my  will  and  pleasure  that  M.  and  C.  shall 
divide  equally  between  them,  as  residuary 
legateesi  whatever  I  may  die  possessed 
of|  except  what  ia  already  mentioned  in 
favor  of  othera."  Held,  that  M.  and  0. 
took  an  estate  in  fee  in  remainder  ex- 
pectant on  the  deaUi  of  the  testator's 
widow,  in  the  house  in  C,  and  an  estate 
in  fee  commencing  on  the  widow's  de- 
cease, in  the  estatea  in  H.  and  L ;  and 
that  the  widow  did  not  take  a  life-interest 
by  implication  in  those  estates,  but  that 
the  heir  took  them,  by  descent,  during  her 
life.    Davenport  r,  Mtman,  588 

16.  Testator,  amongst  other  bequests, 
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gave  A  freehold  booBe^  hit  forniture  and 
oerUin  other  chattel  to  his  wife  for  life, 
and  willed,  that,  at  her  death,  hie  two 
daughters  should  divide  equally,  as  reH- 
duary  legakea,  whatever  he  might  die  poe- 
eeeeed  of^  excqpi  whai  woe  aiready  inen^ 
tUmad  Ml  flmor  of  othare.  The  question 
was,  what  was  the  effect  of  the  words  in 
itaiice^  with  regard  to  certain  real  estates 
of  the  testator,  which  were  not  particu- 
larly mentioned  in  his  will  Held,  that 
the  court  ought  not,  in  order  to  determine 
that  question,  to  inquire  into  the  value 
and  other  circumstances  of  the  real  es- 
tates, nor  ought  those  drcumstanoes  to 
be  stated  in  a  case  made  for  the  opinion 
of  a  court  of  law  upon  the  questioo. 
Danen^poriy.  OoltmaUt  606 

17.  TesUtor  devised  his  real  estates  (o 
trustees  in  trust  to  sell,  and  to  pay  the 
proceeds  to  the  peraon  or  persons  who, 
at  the  decease  of  a  IC.  and  M.  W^  was 
or  wefB  their  heirs  or  co-heirs  st  law 
respectively,  in  equal  moities.  One  of 
the  trustees  was  the  testator's  heir ;  and 
he  and  his  co-trustees  sold  part  of  the  es- 
tetes  shortly  after  the  testator's  death. 
The  heir  then  died ;  and,  after  his  death, 
it  appeared  that  the  persons  who  were 
the  heirs  of  &  M.  snd  IC.  W.  at  their  re- 
specUve  deaths,  had  died  in  the  testator's 
lifetime ;  and  consequently  the  trusts  de- 
clared in  their  fevor,  felled.  Held,  that 
the  testator's  real  estates  were  not  abso- 


lutely converted,  by  bis  wUl,  into  person- 
alty, but  only  for  the  purpose  expressed 
therein,  and,  that  purpose  having  feiled, 
that  they  descended  to  his  heir.  Held 
also,  that  the  proceeds  of  that  part  of  the 
estate  which  had  been  sold  by  the  testa- 
tor's heir  and  his  oo-trustees,  was  sold 
under  an  erroneous  impression,  that  one 
or  more  of  the  intended  eeekiie  ^ue  huti 
might  be  in  existence,  and,  consequently, 
that  those  proceeds  also  must  be  consid- 
ered as  part  of  the  real  estates  of  the 
heir.    JkwaiporiY.  OoUnum,  610 

See  AomHignuTiov.— Advowboh.^Aii- 
KuiTT,  3. — ^AppoomaMT. — Booxa — 

DBVI8&— EXBOUnOV. JOIRT-TBVAir- 

oy.-^Lkaot,  S,  4.— Lovg  AxvuimB. 
— ICOimCAIV.— POWBB. — Pbiobitt.— 
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WITNB8& 

After  s  witness  bad  been  examined 
for  the  plaintiff,  the  defendant  disooverad 
that  he  was  interested  in  the  result  of  the 
suit  The  defendant  was  allowed  to  issoe 
a  new  commission  for  examining  the  wit- 
ness and  other  persons  to  prove  the  feot 
Seiway  v.  OhapO,  118 

See  OoMMiBnoii  to  ncAion  W\ 
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